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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   May 5, 2016     AGENDA ITEM: D-1 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”) 
 
FROM:  Chris Kleminich, Staff Attorney 
 
DATE: April 15, 2016 
 
SUBJECT: ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION 
  (F-16-0203) 

Title 12, Chapter 17, Article 1, Hearings 
________________________________________________________________________ 
 
COMMENTS ON THE FIVE-YEAR-REVIEW REPORT 
 

Purpose of the Agency and Number of Rules in the Report 
 

            The purpose of the Arizona Navigable Stream Adjudication Commission (Commission) 
is to determine whether rivers, streams, and other watercourses in Arizona were navigable as of 
February 14, 1912. The Commission’s aim is to help clear more than 100,000 clouded Arizona 
property titles to the land beneath Arizona's 39,039 rivers and streams. If a body of water was 
navigable on the date of Arizona statehood, the title to the bed of the watercourse is held by the 
state under the Public Trust Doctrine. If the watercourse was not navigable at the time of 
statehood, the ownership of the bed remains as it was prior to statehood.i   
 
 The Commission was created in 1987 as part of the Land Department, and became an 
independent body in 1992. Over the next few years, the Commission held hearings to determine 
the navigability of each of the state’s watercourses. A 2002 Arizona Court of Appeals ruling, 
however, determined that the Commission’s criteria for determining navigability were biased, 
which necessitated rehearings. The Commission is currently scheduled to sunset on June 30, 
2020.ii  
 
 This five-year-review report covers ten rules in A.A.C. Title 12, Chapter 17, Article 1, 
which relate to procedures for the Commission’s hearings. 
 

Article Contents, Including the Subject Matter of Each Rule in the Report   
 
Article 1 contains ten rules, related to hearings, which address petitions to modify 

priorities; computation of time; service of documents; notices of appearance as a party; evidence; 
                                                 
i See http://www.ansac.az.gov/ 
ii See http://www.azleg.gov/jlbc/psnav.pdf 
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hearings; hearing records; legal memoranda; hearings to identify public trust values; and hearing 
logs. 

 
Year that Each Rule was Last Amended or Newly Made 
 

 All of the rules became effective on October 1, 2005. 
 

Proposed Action 
 
The Commission is not proposing any action on the rules at this time. 

 
Summary of Reasons for the Proposed Action 
 

 The Commission indicates that the rules are effective, are consistent with other rules and 
statutes, are enforced as written, and are clear, concise, and understandable. 
 

Exemption or Request and Approval for Exception from the Moratorium 
 
The Commission does not plan to request an exception from the moratorium. 

 
Substantive or Procedural Concerns 
 
None. 

 
Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 

1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 

Yes. The Commission has certified that it is in compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
 

 Yes. The Commission indicates that the rules are effective in achieving their objectives. 
 

3. Has the agency received any written criticisms of the rules during the last five years, 
including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 

 
No. The Commission has not received any written criticisms of the rules during the last 

five years. 
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4. Has the agency analyzed whether the rules are authorized by statute? 
 

Yes. The Commission cites to A.R.S. § 37-1122 as general and specific authority for the 
rules. Under A.R.S. § 37-1122(A)(1), the Commission shall “[a]dopt administrative rules that in 
its discretion it considers to be necessary and proper to carry out the provisions and purposes of 
this chapter [A.R.S. Title 37, Chapter 7, State Claims to Streambeds].” 

 
5. Has the agency analyzed the rules’ consistency with other rules and statutes? 

 
 Yes. The Commission indicates that the rules are consistent with other rules and statutes. 
      

6. Has the agency analyzed the current enforcement status of the rules?   
 

Yes. The Commission indicates that the rules are enforced as written. 
 

7. Has the agency analyzed whether the rules are clear, concise, and understandable?  
  

 Yes. The Commission indicates that the rules are clear, concise, and understandable. 
 

8. Stringency of the Rules: 
 

a. Are the rules more stringent than corresponding federal law?  
 

 No. The Commission indicates that the rules are not more stringent than any federal laws. 
 

b. If so, is there statutory authority to exceed the requirements of federal law? 
 

Not applicable. 
 

9. For rules adopted after July 29, 2010: 
 

a. Do the rules require issuance of a regulatory permit, license or agency 
authorization?  
 

 Not applicable. None of the rules were made after July 29, 2010. 
 

b. If so, are the general permit requirements of A.R.S. § 41-1037 met or does an 
exception apply? 
 

Not applicable. 
 

10. Has the agency indicated whether it completed the course of action identified in the 
previous five-year-review report? 

 
Yes. No action was proposed in the previous five-year-review report. 
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11. Has the agency included a proposed course of action? 
 

Yes. No action is planned on the rules. 
 
Conclusion 
 
The report meets the requirements of A.R.S. § 41-1056 and R1-6-301. This analyst recommends 
the report be approved. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:   May 5, 2016     AGENDA ITEM: D-1 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”) 
 
FROM:  GRRC Economic Team 
 
DATE: April 15, 2016 
 
SUBJECT: ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION 
  (F-16-0203) 

Title 12, Chapter 17, Article 1, Hearings 
________________________________________________________________________ 
 

I have reviewed the five-year-review report’s economic, small business, and consumer 
impact comparison for compliance with A.R.S. § 41-1056 and make the following comments.  
 
1. Economic Impact Comparison 
 
 The economic, small business, and consumer impact statement (EIS) from the most recent 
Commission rulemaking was not available for Article 2.  

 
 The rules reviewed address procedures involved in the hearings conducted by the 
Commission. The Commission has completed hearings on twelve major rivers and 39,039 minor 
watercourses. The Commission has five cases that are still pending because the Arizona Court of 
Appeals remanded these cases for additional work. The Commission plans to complete these 
hearings in 2016, and then it is scheduled to Sunset on June 30, 2020, barring unforeseen lawsuits.  
 
 The rivers still pending final adjudication are the: 

 San Pedro River 
 Santa Cruz River 
 Gila River 
 Verde River 
 Salt River 

 
 The Commission indicates that no one is directly regulated by these rules. Staff would note 
that the rules do provide some form of regulation, insofar as they provide a legal framework to 
permit aggrieved parties to dispute the Commission’s determinations. The Commission concludes 
that the rules in the Articles cited do not have any direct economic impact.  
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2. Has the agency determined that the rules impose the least burden and costs to persons 
regulated by the rules? 

 
 The Commission has determined that the rules are effective as written, and as such, impose 
the least burden and costs to persons regulated by the rules. These rules have not changed, and 
these rules have been the same rules for all of the Commission’s prior hearings.  

 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 
 No analysis was submitted to the Commission by another person that compares the rules’ 
impact on this state's business competitiveness to the impact on businesses in other states under 
A.R.S. § 41-1056(A)(7). 
 
4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval.           
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INTRODUCTION 
 

  The Arizona Navigable Stream Adjudication Commission has two primary 

purposes; one is to determine the navigability or non‐navigability of Arizona 

watercourses as of the time of statehood, February 14, 1912, and the other is to 

determine the public trust values of those watercourses that are determined to have 

been navigable.  Having a limited, specific, and temporary mission, the Commission is 

scheduled to Sunset June 30, 2020, absent any lawsuits that might require continuation 

beyond that date. 

  ANSAC has gone through a few different iterations and is presently engaged in 

conducting river and stream evidentiary navigability hearings regarding five major 

watercourses.  (There were six cases but just a few months ago the Commission 

consolidated the Upper Salt River and the Lower Salt River into a single case, known as 

the Salt River).  Hearings on these five rivers are what remain of similar hearings 

regarding twelve additional major rivers and more than 39,039 small and minor 

watercourses.  One of six cases on appeal in the State Court system was returned to 

ANSAC by the Arizona Court of Appeals in October 2011 for additional work.  The 

other cases on appeal, facing the same legal issues were also returned to ANSAC for 

additional hearings by agreement of the parties.  At the time the single case, the Lower 

Salt River, was returned to the Commission with the recommendations of the Arizona 

Court of Appeals, a United States Supreme Court Case, generally known as PPL 

Montana, had been decided and since some issues in the PPL Montana case apply to the 

cases returned to ANSAC as a result of the Arizona Court of Appeals decision the 

Commission also decided to consider the relevant issues involved in the U.S.S.C. PPL 

Montana case.  The rivers returned to ANSAC as a result of the Arizona Court of 

Appeals decision are the San Pedro, Santa Cruz, Gila, Verde, Lower Salt and Upper Salt 

(Of course the Lower Salt and Upper Salt are now a single case, the Salt River). 

 

  The current round of hearings regarding the five remaining cases is resulting in 

between eight and sixteen days of hearings for each case and thousands of more pages 

of evidence than were submitted during earlier rounds of hearings.  In the past hearings 

lasted for only one or two days in any instance.  Consequently there are five river cases 

(San Pedro, Santa Cruz, Gila, Verde, and Salt) that are in various stages of hearing and 
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navigability determination processes.   ANSAC is hoping to complete these hearings 

during calendar 2016, and the rules governing these hearings are no different than those 

that have governed the 150+ earlier hearings. 

  The following rules R12‐17‐101 through R12‐17‐110 are the bases under which the 

Commission operates.  There have been no other rules adopted by ANSAC and none 

are anticipated. 

    

Rules 

R12‐17‐101. Petition to Modify Priorities 

R12‐17‐102. Computation of Time 

R12‐17‐103. Service of Documents 

R12‐17‐104. Notice of Appearance as a Party 

R12‐17‐105. Evidence 

R12‐17‐106. Hearings 

R12‐17‐107. Hearing Record 

R12‐17‐108. Legal Memoranda 

R12‐17‐109. Hearing to Identify Public Trust Values 

R12‐17‐110. Hearing Log 
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TITLE 12. NATURAL RESOURCES 

CHAPTER 17. ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION 

ARTICLE 1. HEARINGS 

TITLE 12. NATURAL RESOURCES 

R12‐17‐101. Petition to Modify Priorities 

If a person is aggrieved by the undetermined navigability status of a watercourse and 

submits a petition under A.R.S.  § 37‐1123(F), the Commission shall meet within 30 days 

following receipt of the petition to consider whether to 

modify the priorities listed in A.R.S. § 37‐1123(E). 

R12‐17‐102. Computation of Time 

The Commission shall consider any period of time prescribed or allowed under this 

Article as calendar days. 

R128‐17‐103. Service of Documents 

When a party has appeared by an attorney, service upon the attorney is deemed service 

upon the party. 

1. Method of service. 

a. Hand delivery with receipt or certificate of delivery, 

b. Legible facsimile with confirmed receipt, 

c. Personal service, or 

d. By regular mail. 

2. Service is deemed made at the time of personal service of the document or five days 

after deposit of 

the document in the United States mail, postage prepaid, in a sealed envelope, and 

addressed to the 

person being served, at the last known address of record. 

R12‐17‐104. Notice of Appearance as a Party 

A person may appear as a party at a Commission hearing by: 

1. Providing notice to the Commission in writing before or at the hearing, 

2. Appearing at the hearing, or 

3. Filing a post hearing opening legal memorandum or a response legal memorandum. 

R12‐17‐105. Evidence 

A. Submission of evidence. 

1. Any person may submit evidence to the Commission in person or by mail to the 

Arizona Navigable 



5 
 

Stream Adjudication Commission, 1700 West Washington, Suite 304, Phoenix, Arizona 

85007, on or 

before the published hearing date. 

2. A person may submit evidence at the hearing for which the evidence is intended. 

3. A person is not required to resubmit evidence previously submitted to the 

Commission before August 

9, 2002 that relates to the navigability of a particular watercourse. 

4. A person submitting evidence shall submit an original and seven copies of the 

evidence. 

a. The evidence shall, where practical, be printed on one side of 8‐1/2 x 11‐inch paper. 

b. For computer‐generated presentations, such as PowerPoint, only paper printouts of 

the 

presentation slides are accepted. 

5. All evidence submitted, including maps, charts, photographs, transparencies, 

audiotapes, and 

videotapes are the property of the Commission. 

B. Evidence review. A person may review any evidence submitted for a hearing and 

may request, at the person’s 

expense, a copy of any item suitable for copying. 

C. Objection to an item of evidence. 

1. Any person may object to the admission or exclusion of an item of evidence by 

making the objection 

on the record at the public hearing at which the item of evidence is offered. 

2. The Commission shall admit the evidence, decline the evidence, or take the matter 

under advisement 

for later determination. 

D. Record keeping. The Commission shall maintain all relevant evidence submitted for 

each hearing. 

R12‐17‐106. Hearings 

A. Evidence. 

1. The Commission shall receive, review, and consider only evidence relevant to the 

matter being heard. 

2. The Presiding Officer shall announce the time for which evidence is no longer 

accepted for consideration. 

B. Any person acting as a party may be represented by legal counsel or may proceed 

without legal counsel. 

C. A party may respond and present evidence and arguments on all relevant issues. 

1. The Presiding Officer may exclude evidence if its probative value is outweighed by 

the danger of 
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unfair prejudice, by confusion of the issues, or by considerations of undue delay, waste 

of time, or 

needless presentation of cumulative evidence. 

2. If any Commissioner objects to a ruling by the Presiding Officer regarding the 

exclusion of evidence, the entire Commission shall vote on the ruling. 

D. The Presiding Officer shall exercise reasonable control over the manner and order of 

examining witnesses 

and presenting evidence to ascertain the truth, to avoid needless consumption of time, 

and to protect 

witnesses from harassment or undue embarrassment. The Presiding Officer shall 

determine: 

1. The order in which a party will testify, 

2. The time limit for testimony, if any, and 

3. The order and duration a party may question a witness. 

E. If any Commissioner objects to the Presiding Officer’s ruling on a procedural motion, 

the entire Commission 

shall vote on the motion. 

F. The Commission shall, as a whole, rule on any motion involving a matter of law or 

fact. 

G, The Presiding Officer may, for good cause, continue or reschedule any hearing 

before the Commission 

H. Public participation. 

1. The Commission shall provide an opportunity for public comment to any item on the 

meeting agenda. 

2. The Presiding Officer may establish time limits for public comments. 

3. The Presiding Officer may exclude any person if the person disrupts or obstructs a 

hearing, or 

willfully refuses to comply with an order of the Presiding Officer. 

R12‐17‐107. Hearing Record 

A. The Presiding Officer shall ensure that a record is created of the proceeding. The 

Presiding Officer may tape 

record or secure a court reporter to produce a record of the proceedings. The 

Commission shall retain the 

original audiotape recording or the court reporter’s transcript of the hearing, whichever 

method is used. 

B. A person may obtain a duplicate copy of an audiotape recording of a hearing by 

requesting a copy of the 

audiotape and by providing the Commission with replacement blank audiotapes. The 

Commission will not 
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provide a transcript of the hearing. 

C. A person may obtain a copy of a court reporter’s transcript by making arrangements 

directly with the court 

reporter. 

R12‐17‐108. Legal Memoranda 

A. Opening legal memoranda. 

1. A party may file an opening legal memorandum with the Commission within 30 

days, or as 

determined by the Presiding Officer, after conclusion of the hearing. 

2. The party shall serve a copy of its opening legal memorandum upon all other parties 

to the hearing and 

shall file proof of service with the Commission. 

3. Unless allowed by the Commission, an opening legal memorandum may not exceed 

25 typewritten 

pages. 

B. Response memoranda. 

1. A party may file a response legal memorandum with the Commission within 20 days, 

or as determined 

by the Presiding Officer, after service of the opening legal memorandum. 

2. The party shall serve a copy of its response legal memorandum upon all other parties 

appearing before 

the Commission at the hearing and shall file proof of service with the Commission. 

3. Unless allowed by the Commission, a response legal memorandum may not exceed 

15 typewritten 

pages. 

R12‐17‐109. Hearing to Identify Public Trust Values 

If the Commission determines that a watercourse was navigable as of February 14, 1912, 

the Commission shall, 

within 90 days of its final determination, hold a hearing to identify any trust values 

associated with the watercourse. 

R12‐17‐110. Hearing Log 

The Commission shall maintain a log of all Commission hearings and shall assign a 

number to each hearing 

regarding a particular watercourse. The hearing log shall include: 

1. The hearing number, 

2. The name and date of the hearing, 

3. The final determination date, 

4. The Commission report date; and 

5. The county recording or close date. 
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Rules Analysis 

 

  Rule     12‐17‐101    Petition to Modify Priorities 

 

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 

 

2.  The purpose of the rule 

The purpose of the rule is to provide procedures for modifying priorities pertaining 

to holding hearings.  This rule complies with the intended purpose. 

 

3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 

 

5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 

There have been no written criticisms of the rule received during the last five     

years. 
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8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
  

9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 

There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 

 

12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 

 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 

 

14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 

 

 

 

Rule     12‐17‐102    Computation of Time 

 

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 

 

2.  The purpose of the rule 
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The purpose of the rule is to provide procedures for computing time for filing 

various legal documents including post hearing legal memorandums.  This rule 

complies with the intended purpose. 

 

3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 

 

5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 

There have been no written criticisms of the rule received during the last five     

years. 

 

8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
  

9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 

There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 
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12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 

 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 

 

14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 

 

 

   

 

Rule     12‐17‐103    Service of Documents 

 

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 

 

2.  The purpose of the rule 

The purpose of the rule is to provide procedures for service of documents to the 

Commission.  This rule complies with the intended purpose. 

 

3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 

 

5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 
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There have been no written criticisms of the rule received during the last five     

years. 

 

8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
  

9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 

There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 

 

12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 

 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 

 

14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 

 

 

   

  Rule     12‐17‐104    Notice of Appearance as a Party     

 

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 
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2.  The purpose of the rule 

The purpose of the rule is to provide procedures for appearing at hearings as a party 

to the proceedings.  This rule complies with the intended purpose. 

 

3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 

 

5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 

There have been no written criticisms of the rule received during the last five     

years. 

 

8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
  

9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 

There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 
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12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 

 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 

 

14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 

                                      

                                                                                                                                                                                

Rule     12‐17‐105    Evidence 

 

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 

 

2.  The purpose of the rule 

The purpose of the rule is to provide procedures for receiving and handling 

evidence. This rule complies with the intended purpose. 

 

3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 

 

5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 

There have been no written criticisms of the rule received during the last five     

years. 
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8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
  

9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 

There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 

 

12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 

 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 

 

14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 

 

 

  Rule     12‐17‐106    Hearings 

 

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 

 

2.  The purpose of the rule 

The purpose of the rule is to provide procedures determining the conduct of 

hearings.  This rule complies with the intended purpose. 
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3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 

 

5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 

There have been no written criticisms of the rule received during the last five     

years. 

 

8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
  

9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 

There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 

 

12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 
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13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 

 

14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 

 

 

      Rule     12‐17‐107    Hearing Record 

   

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 

 

2.  The purpose of the rule 

The purpose of the rule is to provide procedures for creating a hearing record. This 

rule complies with the intended purpose. 

 

3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 

 

5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 

There have been no written criticisms of the rule received during the last five     

years. 

 

8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
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9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 

There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 

 

12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 

 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 

 

14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 

 

 

  Rule     12‐17‐108    Legal Memoranda 

 

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 

 

2.  The purpose of the rule 

The purpose of the rule is to provide procedures for parties filing legal memoranda.  

This rule complies with the intended purpose. 

 

3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 



19 
 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 

 

5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 

There have been no written criticisms of the rule received during the last five     

years. 

 

8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
  

9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 

There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 

 

12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 

 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 
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14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 

 

 

  Rule     12‐17‐109    Hearing to Identify Public Trust Values 

 

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 

 

2.  The purpose of the rule 

The purpose of the rule is to provide procedures for holding public trust value 

hearings.  This rule complies with the intended purpose. 

 

3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 

 

5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 

There have been no written criticisms of the rule received during the last five     

years. 

 

8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
  

9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 
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There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 

 

12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 

 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 

 

14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 

 

 

  Rule     12‐17‐110    Hearing Log 

 

1.  Authorization of the rule by existing statute 

This rule is authorized by A.R.S. § 37‐1122. 

 

2.  The purpose of the rule 

The purpose of the rule is to provide instructions for maintaining a Hearing Log of 

all Cases considered by the Commission. This rule complies with the intended 

purpose. 

 

3.  Analysis of effectiveness in achieving the objective 

This rule is effective in achieving its purpose. 

 

4.   Analysis of consistency with state and federal statutes and rules 

This rule is consistent with A.R.S. § 37‐1122, and utilizes the definitions contained in 

A.R.S. § 37‐1101.  This rule is consistent with state and federal statutes and rules. 
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5.   Status of enforcement of the rule 

 The rule is enforced by the Commission as written without difficulty. 

 

6.  Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

 

7.  Summary of the written criticisms of the rule received within the last five years 

There have been no written criticisms of the rule received during the last five     

years. 

 

8.  Economic, small business, and consumer impact comparison 

There is no economic, small business or consumer impact related to this rule. 
  

9.  Summary of business competitiveness analyses of the rules 

There is no business competitiveness regarding these rules. 

 

10. Status of the completion of action indicated in the previous five‐year‐review       

report 

There was no action contemplated in the previous five‐year review report. 

 

11. A determination that the probable benefits of the rule outweigh within this state 

the probable costs of the rule, and the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective 

There is no one regulated by the Commission and there is no regulatory objective to 

this rule. 

 

12. Analysis of the stringency compared to federal laws 

This rule is not more stringent than federal laws. 

 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory 

permit, license, or agency authorization, whether the rule complies with section 41‐

1037 

The rule was adopted prior to 2010 and has not been changed. 

 

14. Proposed course of action 

The Commission does not plan to amend the rule until a substantive issue arises. 
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12‐17‐101  Petition to Modify Priorities  X       

12‐17‐102  Computation of Time  X     

12‐17‐103  Service of Documents  X     

12‐17‐104  Notice of Appearance as a Party  X     

12‐17‐105  Evidence  X       

12‐17‐106  Hearings  X      

12‐17‐107  Hearing Record  X     

12‐17‐108  Legal Memoranda       X     

12‐17‐109  Hearing to Identify Public Trust 

Values 

X     

12‐17‐110  Hearing Log  X     
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Arizona Administrative Code Title 12, Ch. 17
Arizona Navigable Stream Adjudication Commission
TITLE 12. NATURAL RESOURCES

CHAPTER 17. ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION

Editor’s Note: 12 A.A.C. 17 consists of new rules for the Arizona Navigable Stream Adjudication Commission that were made by
final rulemaking at 11 A.A.R. 3300, effective October 1, 2005 (Supp. 05-3).

Editor’s Note: 12 A.A.C. 17, which formerly contained the rules of the Arizona Navigable Streambed Adjudication Commission,
expired under A.R.S. § 41-1056(E) at 9 A.A.C. 4135, effective July 31, 2003. The rescinded Chapter is on file in the Office of the
Secretary of State (Supp. 03-3).

ARTICLE 1. HEARINGS

Article 1, consisting of R12-17-101 through R12-17-110, made
by final rulemaking at 11 A.A.R. 3300, effective October 1, 2005
(Supp. 05-3).
Section
R12-17-101. Petition to Modify Priorities
R12-17-102. Computation of Time
R12-17-103. Service of Documents
R12-17-104. Notice of Appearance as a Party 
R12-17-105. Evidence
R12-17-106. Hearings
R12-17-107. Hearing Record
R12-17-108. Legal Memoranda
R12-17-109. Hearing to Identify Public Trust Values
R12-17-110. Hearing Log

ARTICLE 1. HEARINGS

R12-17-101. Petition to Modify Priorities
If a person is aggrieved by the undetermined navigability status of a
watercourse and submits a petition under A.R.S. § 37-1123(F), the
Commission shall meet within 30 days following receipt of the
petition to consider whether to modify the priorities set in
accordance with A.R.S. § 37-1123(E).

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).

R12-17-102. Computation of Time
The Commission shall consider any period of time prescribed or
allowed under this Article as calendar days.

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).

R12-17-103. Service of Documents
If a party has appeared by an attorney, service upon the attorney is
deemed service upon the party.

1. Method of service.
a. Hand delivery with receipt or certificate of delivery,
b. Legible facsimile with confirmed receipt,
c. Personal service, or
d. Regular mail.

2. Service is deemed made at the time of personal service of
the document or five days after deposit of the document
in the United States mail, postage prepaid, in a sealed en-
velope, addressed to the person being served at the last
known address of record.

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).

R12-17-104. Notice of Appearance as a Party
A person may appear as a party at a Commission hearing by:

1. Providing notice to the Commission in writing before or
at the hearing,

2. Appearing at the hearing, or
3. Filing a post hearing opening legal memorandum or a re-

sponse legal memorandum.

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).

R12-17-105. Evidence
A. Submission of evidence.

1. Any person may submit evidence to the Commission in
person or by mail to the Arizona Navigable Stream Adju-
dication Commission, 1700 West Washington, Suite 304,
Phoenix, Arizona 85007, on or before the published hear-
ing date.

2. A person may submit evidence relevant to a matter that is
being heard.

3. A person is not required to resubmit evidence previously
submitted to the Commission before August 9, 2002 that
relates to the navigability of a particular watercourse.

4. A person submitting evidence shall submit an original
and seven copies of the evidence.
a. The evidence shall, where practical, be printed on

one side of 8 1/2 x 11-inch paper.
b. For computer-generated presentations, such as Pow-

erPoint, only paper printouts of the presentation
slides are accepted.

5. All evidence submitted, including maps, charts, photo-
graphs, transparencies, audiotapes, and videotapes are the
property of the Commission.

B. Evidence review. A person may review any evidence submit-
ted for a hearing and may request, at the person’s expense, a
copy of any item that can be copied.

C. Objection to an item of evidence.
1. Any person may object to the admission or exclusion of

an item of evidence by making the objection on the
record at the public hearing at which the item of evidence
is offered.

2. The Commission shall admit the evidence, exclude the
evidence, or take the matter under advisement for later
determination.

D. Recordkeeping. The Commission shall maintain a permanent
record for all relevant evidence submitted for each hearing.

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).

R12-17-106. Hearings
A. Evidence.

1. The Commission shall receive, review, and consider only
evidence relevant to the matter being heard.

2. At the beginning of the hearing, the Presiding Officer
shall announce the time when evidence will no longer be
accepted for consideration.

B. Any person acting as a party may be represented by legal
counsel or may proceed without legal counsel.

C. A party may respond and present evidence and arguments on
all relevant issues.
September 30, 2005 Page 1 Supp. 05-3
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1. The Presiding Officer may exclude evidence if its proba-
tive value is outweighed by the danger of unfair preju-
dice; confusion of the issues; or considerations of undue
delay, waste of time, or needless presentation of cumula-
tive evidence.

2. If any Commissioner objects to a ruling by the Presiding
Officer regarding the exclusion of evidence, the entire
Commission shall vote on the ruling.

D. The Presiding Officer shall exercise reasonable control over
the manner and order of examining witnesses and presenting
evidence to ascertain the truth, avoid needless consumption of
time, and protect witnesses from harassment or undue embar-
rassment. The Presiding Officer shall determine:
1. The order in which parties will testify,
2. The time limit for testimony, if any, and
3. The order and duration of questions that a party may ask a

witness.
E. If any Commissioner objects to the Presiding Officer’s ruling

on a procedural motion, the entire Commission shall vote on
the motion.

F. The Commission shall, as a whole, rule on any motion involv-
ing a matter of law or fact.

G. The Presiding Officer may, for good cause, continue or re-
schedule any hearing before the Commission.

H. Public participation.
1. The Commission shall provide an opportunity for public

comment regarding any item on the hearing agenda.
2. The Presiding Officer may establish time limits for public

comments.
3. The Presiding Officer may exclude any person if the per-

son disrupts or obstructs a hearing or willfully refuses to
comply with an order of the Presiding Officer.

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).

R12-17-107. Hearing Record
A. The Presiding Officer shall ensure that a record of the proceed-

ing is created. The Presiding Officer may tape record or secure
a court reporter to produce a record of the proceeding. The
Commission shall retain the original audiotape recording or
the court reporter’s transcript of the hearing, whichever
method is used.

B. A person may obtain a copy of an audiotape recording of a
hearing by requesting a copy of the audiotape and by provid-
ing the Commission with a blank audiotape.

C. A person may obtain a copy of a court reporter’s transcript by
making copying arrangements directly with the court reporter.

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).

R12-17-108. Legal Memoranda
A. Opening legal memoranda.

1. A party may file an opening legal memorandum with the
Commission within 30 days, or within another reasonable
period of time after conclusion of the hearing, as deter-
mined by the Presiding Officer.

2. The party shall serve a copy of the opening legal memo-
randum upon all other parties to the hearing and file proof
of service with the Commission.

3. Unless allowed by the Commission, a party shall not sub-
mit an opening legal memorandum that exceeds 25 pages.

B. Response memoranda.
1. A party may file a response legal memorandum with the

Commission within 20 days, or within another reasonable
period of time after service of the opening legal memo-
randum, as determined by the Presiding Officer.

2. The party shall serve a copy of the response legal memo-
randum upon all other parties to the hearing and file proof
of service with the Commission.

3. Unless allowed by the Commission, a party shall not sub-
mit a response legal memorandum that exceeds 15 pages.

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).

R12-17-109. Hearing to Identify Public Trust Values
If the Commission determines that a watercourse was navigable as
of February 14, 1912, the Commission shall, within 90 days of its
final determination, hold a hearing to identify any trust values
associated with the watercourse.

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).

R12-17-110. Hearing Log
The Commission shall maintain a log of all Commission hearings
and shall assign a number to each hearing regarding a particular
watercourse. The hearing log shall include:

1. The hearing number,
2. The name and date of the hearing,
3. The final determination date,
4. The Commission report date; and
5. The county recording or close date.

Historical Note
New Section made by final rulemaking at 11 A.A.R. 

3300, effective October 1, 2005 (Supp. 05-3).
Supp. 05-3 Page 2 September 30, 2005



37-1122. General powers and duties of the commission 

A. The commission shall: 

1. Adopt administrative rules that in its discretion it considers to be necessary and 
proper to carry out the provisions and purposes of this chapter. 

2. Assemble and distribute information to the public relating to the commission's 
determination of navigability or nonnavigability of any watercourse and the 
commission's other activities. 

3. Conduct inquiries or hearings in performing the commission's powers and duties. 
The commission shall conduct its proceedings informally without adherence to 
judicial rules of procedure or evidence. The commission shall facilitate participation 
by persons who are not represented by legal counsel and shall not require a person to 
file documents or notices in order to be heard and participate in proceedings before 
the commission. 

4. Exercise such other powers as may be necessary to fully carry out its 
responsibilities imposed by this chapter. 

B. The commission may employ subject to title 41, chapter 4, article 4 or contract for 
legal counsel, independent from the attorney general, and other professional and 
administrative services. Legal counsel retained by the commission may advise and 
represent the commission in connection with legal matters before other departments 
and agencies of this state and represent the commission in litigation concerning the 
affairs of the commission. Contracts for legal and professional services are exempt 
from section 41-192 and title 41, chapter 23. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   May 5, 2016     AGENDA ITEM: D-2 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”) 
 
FROM:  Matthew Rippentrop, Legal Intern 
 
DATE: April 15, 2016 
 
SUBJECT: ARIZONA STATE RETIREMENT SYSTEM (F-16-0402) 
  Title 2, Chapter 8, Article 6, Public Participation in Rulemaking 
________________________________________________________________________ 
 
COMMENTS ON THE FIVE-YEAR-REVIEW REPORT 
 

Purpose of the Agency and Number of Rules in the Report 
 

  The Arizona State Retirement System (ASRS) provides for retirement planning and 
benefits for state employees and teachers. The ASRS is directed by the governor-appointed 
ASRS Board (Board). The Board consists of nine members and is responsible for supervising the 
administration of the ASRS, including the defined contribution plan, defined benefit plan, long-
term disability income plan, and health benefit supplement plan. At the end of Fiscal Year 2014-
15 there were approximately 558,136 ASRS members. 
 
 A.A.C. Title 2, Chapter 8, Article 6 titled “Public Participation in Rulemaking” contains 
seven rules relating to procedures governing public input on the rulemaking process. 
 

Section Content and Subject Matter 
 
R2-8-601 titled “Definitions” provides notice to the public of how the ASRS is using 

certain terms throughout its rules. 
 
R2-8-602 titled “Reviewing Agency Rulemaking Record and Directory of Substantive 

Policy Statements” provides notice of how the ASRS rulemaking records may be viewed at the 
ASRS’s offices. 

 
R2-8-603 titled “Petition for Rulemaking” provides notice to the public of how to petition 

the ASRS to make or amend a rule. 
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R2-8-604 titled “Review of a Rule, Agency Practice, or Substantive Policy Statement” 
provides notice to the public of how to request a review of an ASRS rule or substantive policy 
statement. 

 
R2-8-605 titled “Objection to Rule Based Upon Economic, Small Business and 

Consumer Impact” provides notice to the public on how to submit a petition to the ASRS 
objecting to an ASRS rule based on actual economic impact. 

 
R2-8-606 titled “Oral Proceedings” provides notice to the public on how to request an 

oral proceeding. 
 
R2-8-607 titled “Petition for Delayed Effective Date” provides notice to the public of 

how to request a delayed effective date for an ASRS rule. 
 
Year Each Rule was Last Amended or Newly Made 
 

 December 5, 2015: Section 601 
 March 7, 2006:  Sections 602, 603, 604, 605, 606, and 607 

 
Proposed Action 
 
The ASRS indicates that it will amend all of the rules except Section 601 by December of 

2016. Amendments include updating terminology to better reflect statutory language and 
changing public petition response timing to properly reflect state statutory procedure. 

 
Summary of Reasons for Proposed Actions 
 
The ASRS indicates amendments will make the rules clear, concise, and understandable, 

and will ensure consistency with corresponding statutes. 
 

Analysis of the Agency’s Report Pursuant to Criteria in A.R.S. § 41-1056 and R1-6-301: 
 

1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 
Yes. The ASRS has certified its compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
 
Yes. The ASRS indicates the rules are effective in achieving their objectives, with the 

exception of Section 605 which should reflect, pursuant to A.R.S. § 41-1056.01(A)(3), that a 
person may object to a rule believed to not be the least burdensome costly alternative. 
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3. Has the agency received any written criticisms of the rules during the last five years, 
including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 

 
No. The ASRS indicates no written criticisms have been received. 
 

4. Has the agency analyzed whether the rules are authorized by statute? 
 

Yes. The enabling statutes for the Board are set forth in A.R.S. Title 38, Chapter 5, 
Articles 1 “Social Security for Public Officers and Employees” and 2 “Arizona State Retirement 
System”. 

 
Specific authorizing statutes for the rules include A.R.S. §§ 41-1001 relating to 

definitions, 41-1023(C) relating to oral proceedings, 41-1029 setting forth agency rulemaking 
record requirements, 41-1032 prescribing effective rule date procedure, 41-1033 allowing “[a]ny 
person… [to] petition an agency requesting the making of a final rule”, 41-1056.01 prescribing 
rules appeal procedure, and 41-1091(C) prescribing an agency “shall publish at least annually a 
directory summarizing the subject matter of all currently applicable rules and substantive policy 
statements.” 

 
5. Has the agency analyzed the rules’ consistency with other rules and statutes? 

 
Yes. The ASRS indicates Sections 603, 604, and 605 could be made more consistent with 

corresponding statutes. Sections 603 and 604 should reflect a statutory requirement of a 60-day 
timeframe for the ASRS to take action on a petition, while Section 605 should reflect that a 
person may object to a rule believed not to be the least burdensome costly alternative. 

 
6. Has the agency analyzed the current enforcement status of the rules? 

 
Yes. With the exception of Section 605, the rules are currently enforced as written. 

Section 605 currently does not reflect that a person may object to a rule believed not to be the 
least burdensome costly alternative. 

 
7. Has the agency analyzed whether the rules are clear, concise, and understandable? 

 
Yes. With the exception of Section 601, the rules could be made more clear, concise, and 

understandable. The ASRS provides that updating rule language will better reflect statutory 
language by amending “individual” to “person” in Sections 602-607 and “objection” to 
“petition” in Section 605. Further, Section 606 could be made clearer by reflecting that a 
“person” may represent an “entity”, including another individual, at an oral proceeding. 

 
8. Stringency of the Rules: 

 
a. Are the rules more stringent than corresponding federal law? 

 
No. The ASRS indicates that there are no corresponding federal laws for the rules. 
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b. If so, is there statutory authority to exceed the requirements of federal law? 
 

Not applicable. 
 

9. For rules adopted after July 29, 2010: 
 

a. Do the rules require issuance of a regulatory permit, license or agency 
authorization? 

 
No. The ASRS does not issue permits or licenses.  
 

b. If so, are the general permit requirements of A.R.S. § 41-1037 met or does an 
exception apply? 
 

Not applicable. 
 

10. Has the agency indicated whether it completed the course of action identified in the 
previous five-year-review report? 
 
The ASRS did not complete the course of action proposed in the previous five-year-

review report. The previous report from June of 2011 proposed amendment to Section 605 to be 
completed by final rulemaking by June of 2013. 

 
11. Has the agency included a proposed course of action? 

 
Yes. With the exception of Section 601, the ASRS proposes amendments to each rule as 

discussed above. 
 
Conclusion 

 
The report meets the requirements of A.R.S. § 41-1056 and R1-6-301. Staff recommends 

the report be approved. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 

 
MEETING DATE:   May 5, 2016    AGENDA ITEM: D-2 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”) 
 
FROM:  GRRC Economic Team 
 
DATE: April 15, 2016 
 
SUBJECT: ARIZONA STATE RETIREMENT SYSTEM (F-16-0402) 
  Title 2, Chapter 8, Article 6, Public Participation in Rulemaking 
________________________________________________________________________ 
 

I reviewed the five-year-review report’s economic, small business, and consumer 
impact comparison for compliance with A.R.S. § 41-1056 and make the following 
comments.  
 
1. Economic Impact Comparison 
 

 Economic, small business, and consumer impact statements (EIS) from the most 
recent rulemakings were available for the rules contained in the five-year-review report.    

 
 The rules provide the authority for public participation in the ASRS rulemaking 
process. The public benefits from having rules that provide a consistent process for 
viewing the public record, and otherwise participating in the rulemaking process.  Having 
clear and concise rules benefits the agency by requiring less staff time to answer 
questions from the public.  Members of the public who wish to engage in the rulemaking 
process may do so by submitting written and oral comments, as well as petitions, to the 
ASRS and/or GRRC. 
 

ASRS believes the economic impact has been as predicted for the rules in Article 
6. R2-8-601 through R2-8-607 have no effect on the ASRS contribution rate, nor do they 
have any economic impact on small business or directly affect private persons, 
consumers or state revenues. Furthermore, the estimated economic impact in the 
Economic, Small Business, and Consumer Impact Statement provided to GRRC with the 
2006 Notice of Final Rulemaking for R2-8-602 through R2-8-607 has not changed since 
it was provided to GRRC and no A.R.S. §§ 41-1033 or 41-1056.01 petitions have been 
received. 

 
 At the end of Fiscal Year 2014-2015 there were approximately 558,136 ASRS 
members.  
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2. Has the agency determined that the rules impose the least burden and costs 
to persons regulated by the rules? 

 

ASRS has determined that the rules impose the least burden and costs to persons 
regulated by the rules once they are amended in accordance with the proposed course of 
action. 

 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 

 No analysis was submitted to the agency by another person that compares the 
rules’ impact on this state's business competitiveness to the impact on businesses in other 
states under A.R.S. § 41-1056(A)(7). 
 

4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval.           
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FIVE-YEAR-REVIEW SUMMARY 

The state legislature created the Arizona State Retirement System (ASRS) in 1953 in order to 

provide defined contribution retirement (defined contribution plan) benefits for state employees 

and teachers, as well as employees of political subdivisions that elected coverage.  The defined 

contribution plan was closed to new members in 1972.  At that time, members of the defined 

contribution plan who elected to, and all new members, became part of the defined benefit plan.  

At the end of Fiscal Year 2014-2015 there were approximately 558,136 ASRS members. 

The ASRS Board (Board) is appointed by the Governor.  The Board consists of nine members 

who qualify according to A.R.S. § 38-713.  The Board is responsible for supervising the 

administration of the ASRS, including the defined contribution plan, defined benefit plan, long-

term disability income plan, and health benefit supplement plan.  Investment responsibilities 

include: 

1. Prescribing investment goals, objectives, and policies;  

2. Allocating assets to meet investment goals;  

3. Adopting specific policy directives for the guidance of investment management;  

4. Appointing investment managers;  

5. Prescribing investment diversification programs; and  

6. Assigning investment responsibilities. 

The enabling statutes for the Board are set forth in A.R.S. §§ Title 38, Chapter 5, Articles 1 and 

2.  The Board currently implements its statutes with rules located at A.A.C. Title 2, Chapter 8.  

This report covers all seven rules in 2 A.A.C. 8, Article 6 and all seven rules were made by final 

rulemaking effective March 7, 2006.   R2-8-601 was last amended by final rulemaking effective 

December 5, 2015.   
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FIVE-YEAR-REVIEW REPORT 
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CHAPTER 8.  STATE RETIREMENT SYSTEM BOARD 
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INFORMATION THAT IS IDENTICAL FOR ALL THE RULES 

 
The following information is the same for all of the rules and is not restated in the analysis of 

each rule: 

3. Analysis of effectiveness in achieving the objective 

With the exception of R2-8-605, the rules are effective in achieving their objectives. 

5. Status of enforcement of the rule 

With the exception of R2-8-605, the rules are enforced as written. 

7. Analysis of any written criticisms the agency received on the rule 

No written criticisms were received. 

8. Estimated economic, small business, and consumer impact statement comparison 

Analysis of the economic impact statement for the rules is included as Exhibit 1. 

9. Analysis of any analyses the agency received regarding the rule’s impact on this 

state’s business competitiveness as compared to the competitiveness of businesses in 

other states 

No analyses were received.  

10. Whether the agency completed the course of action proposed in the previous Five-

year-review Report 

With the exception of R2-8-605, this analysis is not applicable because the agency did 

not propose a course of action in the previous five-year-review report. 

12. Determination that the rule is not more stringent than a corresponding federal law 

There is no corresponding federal law for the rules. 

13. Whether the rule complies with A.R.S. § 41-1037 

The ASRS does not issue permits or licenses. 

14. Proposed course of action 

 With the exception of R2-8-601, the ASRS plans to amend all the rules by December 
2016 to address the issues identified in this report. 
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INFORMATION THAT IS IDENTICAL WITHIN GROUPS OF RULES  

R2-8-601 and R2-8-602 

11. Determination that the probable benefits of the rule outweigh the probable costs 

and the rule imposes the least burden and costs 

The rule imposes least burden and costs on the public. 

 

R2-8-603 through R2-8-607 

11. Determination that the probable benefits of the rule outweigh the probable costs 

and the rule imposes the least burden and costs 

The rule will impose the least burden and costs on the public when the issues identified in 

this report are addressed. 

 

R2-8-601, R2-8-602, R2-8-606, and R2-8-607 

4. Analysis of consistency with state and federal statutes and rules 

The rule is consistent with state and federal statutes and rules.   
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ARTICLE 6.  PUBLIC PARTICIPATION IN RULEMAKING 

R2-8-601. Definitions 

1. Authorization of the rule by existing statute 

 A.R.S. § 41-1001 

2. Objective 

The objective of the rule is to provide notice to the public of how the ASRS is using 

certain terms throughout its rules.   

6. Analysis of clarity, conciseness, and understandability 

 The rule is clear, concise, and understandable.      

14. Proposed course of action 

 The ASRS does not intend to amend this rule at this time.     

 

R2-8-602.   Reviewing Agency Rulemaking Record and Directory of Substantive Policy 
Statements 

1. Authorization of the rule by existing statute 

 A.R.S. §§ 41-1029, 41-1091(C)  

2. Objective 

The objective of the rule is to provide notice to the public of how the ASRS rulemaking 

records may be viewed at the ASRS offices.    

6. Analysis of clarity, conciseness, and understandability 

 The rule is clear, concise, and understandable.   It could be clearer by changing 

“individual” to “person” to better reflect statutory language.   

 

R2-8-603. Petition for Rulemaking 

1. Authorization of the rule by existing statute 

 A.R.S. § 41-1033 

2. Objective 

The objective of the rule is to provide notice to the public of how to petition the ASRS to 

make or amend a rule.    
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4. Analysis of consistency with state and federal statutes and rules 

The rule is mostly consistent with state and federal statutes and rules.  The rule could be 

more consistent if subsection (B) reflected that the ASRS must take action on the petition 

within 60 days pursuant to A.R.S. § 41-1033(A), instead of 30 days.   

6. Analysis of clarity, conciseness, and understandability 

 The rule is clear, concise, and understandable.   It could be clearer by changing 

“individual” to “person” to better reflect statutory language in A.R.S. § 41-1033.   

 

R2-8-604. Review of a Rule, Agency Practice, or Substantive Policy Statement 

1. Authorization of the rule by existing statute 

 A.R.S. § 41-1033  

2. Objective 

The objective of the rule is to provide notice to the public of how to request a review of 

an ASRS rule or an ASRS substantive policy statement.  

4. Analysis of consistency with state and federal statutes and rules 

The rule is mostly consistent with state and federal statutes and rules.  The rule could be 

more consistent if subsection (B) reflected that the ASRS must take action on the petition 

within 60 days pursuant to A.R.S. § 41-1033(A), instead of 30 days.         

6. Analysis of clarity, conciseness, and understandability 

 The rule is clear, concise, and understandable.   It could be clearer by changing 

“individual” to “person” to better reflect statutory language in A.R.S. § 41-1033.   

7. Estimated economic, small business, and consumer impact statement comparison 

Analysis of the economic impact statement for the rules is included as Exhibit 1. 

 

R2-8-605. Objection to Rule Based Upon Economic, Small Business and Consumer 
Impact 

1. Authorization of the rule by existing statute 

 A.R.S. § 41-1056.01 

2. Objective 
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The objective of the rule is to provide notice to the public of how to submit a petition to 

the ASRS objecting to an ASRS rule based on actual economic impact.    

4. Analysis of consistency with state and federal statutes and rules 

The rule is mostly consistent with state and federal statutes and rules.  It could be more 

consistent by changing “objection” to “petition” to better reflect statutory language.  

Also, subsection (A)(3) needs to reflect that pursuant to A.R.S. § 41-1056.01(A)(3), a 

person may object to a rule if the person believes that the agency did not select the least 

burdensome and costly alternative.     

5. Status of enforcement of the rule 

The rule is enforced to the extent it is consistent with statute. 

6. Analysis of clarity, conciseness, and understandability 

 The rule is clear, concise, and understandable.   It could be clearer by changing 

“individual” to “person” to better reflect statutory language.  

10. Whether the agency completed the course of action proposed in the previous Five-

year-review Report 

No.  The agency did not complete the proposed course of action due to the rulemaking 

moratorium and staff resources prioritized to other projects.   

 

R2-8-606. Oral Proceedings 

1. Authorization of the rule by existing statute 

 A.R.S. § 41-1023(C)  

2. Objective 

The objective of the rule is to provide notice to the public of to request an oral 

proceeding.   

6. Analysis of clarity, conciseness, and understandability 

 The rule is clear, concise, and understandable.   It could be clearer by changing 

“individual” to “person” to better reflect statutory language.  The rule could also be 

clearer by reflecting that a “person” may represent any “entity,” including another 

individual at an oral proceeding.    
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R2-8-607. Petition for Delayed Effective Date 

1. Authorization of the rule by existing statute 

 A.R.S. § 41-1032  

2. Objective 

The objective of the rule is to provide notice to the public of how to request a delayed 

effective date for an ASRS rule.    

6. Analysis of clarity, conciseness, and understandability 

 The rule is clear, concise, and understandable.   It could be clearer by changing 

“individual” to “person” to better reflect statutory language.   
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ECOMONIC IMPACT STATEMENT 
Arizona State Retirement System 

 
Title and its heading: Title 2, Administration 
Chapter and its heading: Chapter 8, State Retirement System Board 
Article and its heading: Article 6, Public Participation in Rulemaking 
Section Numbers: R2-8-601 through R2-8-607 
 
A.R.S. Title 41, Chapter 6, Article 1, Arizona Revised Statutes, provides the authority for public 
participation in the agency rulemaking process.  The public benefits from having rules that 
provide a consistent process for viewing the public record, and otherwise participating in the 
rulemaking process.  Having clear and concise rules benefits the agency by requiring less staff 
time to answer questions from the public.  Members of the public who wish to engage in the 
rulemaking process may do so by submitting written and oral comments, as well as petitions, to 
the ASRS and/or the Governor’s Regulatory Review Council (GRRC).  Such comments and 
petitions are addressed and maintained as part of the public rulemaking record pursuant to these 
rules and statutes.   
 
R2-8-601  
R2-8-601, Definitions, was last amended by final rulemaking on December 5, 2015.  However, 
this rule has no effect on the ASRS contribution rate, nor does it have any economic impact on 
small business or directly affect private persons, consumers or state revenues. Furthermore, the 
estimated economic impact in the Economic, Small Business, and Consumer Impact Statement 
provided to GRRC with the 2015 Notice of Final Rulemaking for this rule has not changed since 
it was provided to GRRC and no A.R.S. §§ 41-1033 or 41-1056.01 petitions have been received. 
 
R2-8-602 through R2-8-607 
R2-8-602, Reviewing Agency Rulemaking Record and Directory of Substantive Policy 
Statements; R2-8-603, Petition for Rulemaking; R2-8-604, Review of a Rule, Agency Practice, 
or Substantive Policy Statement; R2-8-605, Objection to Rule Based Upon Economic, Small 
Business and Consumer Impact; R2-8-606, Oral Proceedings; and R2-8-607, Petition for 
Delayed Effective Date, were all established by final rulemaking on March 7, 2006.  These rules 
have no effect on the ASRS contribution rate, nor does it have any economic impact on small 
business or directly affect private persons, consumers or state revenues. Furthermore, the 
estimated economic impact in the Economic, Small Business, and Consumer Impact Statement 
provided to GRRC with the 2006 Notice of Final Rulemaking for this rule has not changed since 
it was provided to GRRC and no A.R.S. §§ 41-1033 or 41-1056.01 petitions have been received. 
 



TITLE 2. ADMINISTRATION 

CHAPTER 8. STATE RETIREMENT SYSTEM BOARD 

Authority: A.R.S. § 38-701 et seq. 

ARTICLE 1. RETIREMENT SYSTEM; DEFINED 
BENEFIT PLAN 

Section 
R2-8-101. Repealed 
R2-8-102. Repealed 
R2-8-103. Repealed 
R2-8-104. Definitions 
R2-8-105. Repealed 
R2-8-106. Reserved 
R2-8-107. Reserved 
R2-8-108. Reserved 
R2-8-109. Reserved 
R2-8-110. Reserved 
R2-8-111. Reserved 
R2-8-112. Reserved 
R2-8-113. Emergency Expired 
R2-8-114. Emergency Expired 
R2-8-115. Return of Contributions Upon Termination of Membership by Separation from All ASRS Employment by Other Than 

Retirement or Death; Payment of Survivor Benefits Upon the Death of a Member 
R2-8-116. Expired 
R2-8-117. Repealed 
R2-8-118. Application of Interest Rates 
R2-8-119. Expired 
R2-8-120. Designating a Beneficiary; Spousal Consent to Designation 
R2-8-121. Repealed 
R2-8-122. Remittance of contributions 
R2-8-123. Actuarial Assumptions and Actuarial Value of Assets 
Table 1. Expired 
Table 2. Expired 
Table 3. Repealed 
Table 3A. Expired 
Table 3B. Expired 
Table 4. Expired 
Table 4A. Repealed 
Table 4B. Repealed 
Table 4C. Repealed 
Table 5. Expired 
Table 6. Expired 
Table 7. Expired 
R2-8-124. Repealed 
R2-8-125. Repealed 
R2-8-126. Calculating Benefits 
Table 1. Repealed 
Table 2. Repealed 
Table 3. Repealed 
Table 4. Repealed 
Table 5. Repealed 
Table 6. Repealed 
Table 7. Repealed 
Table 8. Repealed 
Table 9. Repealed 
Table 10. Repealed 
Table 11. Repealed 
Exhibit A. Repealed 
Exhibit B. Repealed 
Table 1. Repealed 
Table 2. Repealed 



Table 3. Repealed 
Exhibit C. Repealed 
Exhibit D. Repealed 
Table 1. Repealed 
Table 2. Repealed 
Table 3. Repealed 
Table 4. Repealed 
Table 5. Repealed 
Table 6. Repealed 
Exhibit E. Repealed 
Table 1. Repealed 
Table 2. Repealed 
Table 3. Repealed 
Table 4. Repealed 
Table 5. Repealed 
Table 6. Repealed 
Exhibit F. Repealed 
Table 1. Repealed 
Table 2. Repealed 
Table 3. Repealed 
Table 4. Repealed 
Table 5. Repealed 
Table 6. Repealed 
Exhibit G. Repealed 
Exhibit H. Repealed 
Exhibit I. Repealed 
Exhibit J. Repealed 
Exhibit K. Repealed 
Exhibit L. Repealed 
Table 1. Repealed 
Table 2. Repealed 
Table 3. Repealed 
Table 4. Repealed 
Table 5. Repealed 
Table 6. Repealed 
Table 7. Repealed 
Exhibit M. Repealed 
Table 1. Repealed 
Table 2. Repealed 
Table 3. Repealed 
Table 4. Repealed 
Table 5. Repealed 
Table 6. Repealed 

ARTICLE 2. STATE RETIREMENT DEFINED 
CONTRIBUTION PROGRAM 

Article 2, consisting of R2-8-201 through R2-8-207, made by final rulemaking at 10 A.A.R. 1962, effective May 4, 2004 
(Supp. 04-2). 

Section 
R2-8-201. Definitions 
R2-8-202. Expired 
R2-8-203. Expired 
R2-8-204. Expired 
R2-8-205. Expired 
R2-8-206. Expired 
R2-8-207. Return of Contributions 

ARTICLE 3. RESERVED 

ARTICLE 4. PRACTICE AND PROCEDURE BEFORE THE BOARD 

Article 4, consisting of R2-8-401 through R2-8-405, made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 
(Supp. 05-1). 



Section 
R2-8-401. Definitions 
R2-8-402. General Procedures 
R2-8-403. Request for a Hearing of an Appealable Agency Action 
R2-8-404. Board Decisions on Hearings before the Office of Administrative Hearings 
R2-8-405. Rehearing; Review of a Final Decision 

ARTICLE 5. PURCHASING SERVICE CREDIT 

Article 5, consisting of R2-8-501 through R2-8-521, made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 
(Supp. 05-2). 

R2-8-501. Definitions 
R2-8-502. Request to Purchase Service Credit and Notification of Cost 
R2-8-503. Requirements Applicable to All Service Credit Purchases 
R2-8-504. Service Credit Calculation for Purchasing Service Credit 
R2-8-505. Restrictions on Purchasing Overlapping Service Credit; Transfers 
R2-8-506. Cost Calculation for Purchasing Service Credit 
R2-8-507. Required Documentation and Calculations for Forfeited Service Credit 
R2-8-508. Required Documentation and Calculations for Leave of Absence Service Credit 
R2-8-509. Required Documentation and Calculations for Military Service Credit 
R2-8-510. Required Documentation and Calculations for Presidential Call-up Service Credit 
R2-8-511. Required Documentation and Calculations for Other Public Service Credit 
R2-8-512. Purchasing Service Credit by Check, Cashier’s Check, or Money Order 
R2-8-513. Purchasing Service Credit by Irrevocable Payroll Deduction Authorization 
R2-8-513.01. Irrevocable Payroll Deduction Authorization and Transfer of Employment to a Different ASRS Employer 
R2-8-513.02. Termination Date 
R2-8-514. Purchasing Service Credit by Direct Rollover 
R2-8-515. Purchasing Service Credit by Trustee-to-Trustee Transfer 
R2-8-516. Purchasing Service Credit by Indirect IRA Rollover 
R2-8-517. Purchasing Service Credit by Distributed Rollover Contribution 
R2-8-518. Repealed 
R2-8-519. Purchasing Service Credit by Termination Pay Distribution 
R2-8-520. Termination of Employment and Request Return of Retirement Contributions or Death of Member While Purchasing 

Service Credit by an Irrevocable Payroll Deduction Authorization 
R2-8-521. Adjustment of Errors 

ARTICLE 6. PUBLIC PARTICIPATION IN RULEMAKING 

Article 6, consisting of R2-8-601 through R2-8-607, made by final rulemaking at 12 A.A.R. 964, effective March 7, 2006 
(Supp. 06-1). 

Section 
R2-8-601. Definitions 
R2-8-602. Reviewing Agency Rulemaking Record and Directory of Substantive Policy Statements 
R2-8-603. Petition for Rulemaking  
R2-8-604. Review of a Rule, Agency Practice, or Substantive Policy Statement 
R2-8-605. Objection to Rule Based Upon Economic, Small Business, and Consumer Impact 
R2-8-606. Oral Proceedings 
R2-8-607. Petition for Delayed Effective Date 

ARTICLE 7. CONTRIBUTIONS NOT WITHHELD 

Article 7, consisting of R2-8-701 through R2-8-709, made by final rulemaking at 12 A.A.R. 4793, effective December 5, 
2006 (Supp. 06-4). 

Section 
R2-8-701. Definitions 
R2-8-702. General Information 
R2-8-703. ASRS Employer’s Discovery of Error 
R2-8-704. Member’s Discovery of Error 
R2-8-705. ASRS’ Discovery of Error 
R2-8-706. Determination of Contributions Not Withheld 
R2-8-707. Submission of Payment 
R2-8-708. Dispute of an ASRS Determination Regarding Contributions Not Withheld 
R2-8-709. Nonpayment of Contributions 



ARTICLE 1. RETIREMENT SYSTEM; DEFINED 
BENEFIT PLAN 

R2-8-101. Repealed 

Historical Note 
Former Rule, Social Security Regulation 1; Former Section R2-8-01 renumbered as Section R2-8-101 without change 

effective May 21, 1982 (Supp. 82-3). Amended subsections (A) and (C) effective April 12, 1984 (Supp. 84-2). Section 
repealed by final rulemaking at 10 A.A.R. 669, effective February 3, 2004 (Supp. 04-1). 

R2-8-102. Repealed 

Historical Note 
Former Rule, Social Security Regulation 2; Amended effective April 15, 1980 (Supp. 80-2). Former Section R2-8-02 

renumbered as Section R2-8-102 without change effective May 21, 1982 (Supp. 82-3). Amended as an emergency by 
adding subsection (E) effective January 1, 1984, pursuant to A.R.S. § 41-1003, valid for only 90 days (Supp. 83-6). 
Emergency expired. Permanent rule, subsections (A), (B), and (D), amended effective April 12, 1984 (Supp. 84-2). 

Correction, subsection (B), as amended effective April 12, 1984 (Supp. 84-3). Section repealed by final rulemaking at 
10 A.A.R. 669, effective February 3, 2004 (Supp. 04-1). 

R2-8-103. Repealed 

Historical Note 
Former Rule, Social Security Regulation 3; Amended effective April 15, 1980 (Supp. 80-2). Former Section R2-8-03 

renumbered as Section R2-8-103 without change effective May 21, 1982 (Supp. 82-3). Amended as an emergency by 
adding subsection (E) effective January 1, 1984, pursuant to A.R.S. § 41-1003, valid for only 90 days (Supp. 83-6). 

Emergency expired. Permanent rule, subsections (A) thru (C), amended effective April 12, 1984 (Supp. 84-2). Section 
repealed by final rulemaking at 10 A.A.R. 669, effective February 3, 2004 (Supp. 04-1). 

R2-8-104. Definitions 
A. Proprietary functions: Services performed in a single proprietary function for a political subdivision are those services normally 

carried on by private enterprises. These include, but are not limited to, municipal water departments, municipal transportation 
departments, municipal housing and airport authorities. For other political subdivisions such as school districts, these functions 
include cafeteria workers and bookstore employees. School district bus drivers engaged in transporting students without charge 
are not engaged in a proprietary function. Hospitals operated for the care of the indigent sick by political subdivisions 
constitute a governmental function, and the employees in such a hospital, therefore, are not performing services in proprietary 
functions. 

B. Who are employees: 
1. Every individual is an employee if the political subdivision for which he performs services has the right to control and direct 

him not only as to what shall be done but how it shall be done. It is not necessary that the political subdivision actually 
control or direct the manner in which the services are performed; it is sufficient if the subdivision has the right to do so. 
The right to discharge strongly implies the right to control. 

2. Officers of a political subdivision are its employees. So are any individuals performing services under contract in the 
exercise of a governmental function. Individuals such as physicians, dentists, and lawyers, engaged in an independent 
profession in which they offer their services to the public, are employees if their services include the exercise of a 
governmental function. If not, they may or may not be employees depending upon the degree to which they are subject 
to control by the political subdivision. 

3. Whether the individual is an employee depends upon the actual facts of his relationship with the political subdivision. A 
juror is not an employee since he is not a public officer and is not subject to control as to how he votes on a verdict. A 
physician who contracts with a county Board of Supervisors to furnish medical services to the indigent sick is an 
employee when the duty of caring for indigent sick is by law placed in the Board. 

C. Mandatory exclusion: Prior to the 1967 Social Security Amendments, the state had the option of excluding emergency services. 
Beginning January 1, 1968, services performed by an individual as an employee serving on a temporary basis in case of fire, 
storm, snow, earthquake, flood, or other similar emergency are mandatorily excluded. This mandatory exclusion is applicable 
to services for groups already covered as well as to services for groups which may be covered in the future. 

D. Elective positions: Elective positions as used in agreements excluding such positions from coverage means those positions filled 
by a vote of a legislative body, a board or committee, or by the qualified electorate at large for the subdivision or 
instrumentality covered by the agreement, which would constitute an election under the law of Arizona. 

E. Class or classes of part-time positions: Services performed in a position which does not require more than 150 hours of service 
in a calendar quarter are services in a part-time position. If a position is established during a calendar quarter and if such 
position would require more than 150 hours of service if it had been in existence for the entire quarter, such position would 
not be a part-time position and services in such a position would not be excluded under the state’s definition. The time 
requirements of the position itself, and not the number of hours worked by an individual, is the determinative factor. For 
example, an individual may be employed and compensated for only a few hours in only one day of a calendar quarter and 
such individual may be subject to coverage if the position is one which requires more than 150 hours of service. 

F. Class or classes of positions the compensation for which is on a fee basis: 



1. Compensation is considered to be on a salary basis when the payments are made at regular and fixed intervals based on 
services for definite and regular periods of time; and on a fee basis when made for particular services rendered at irregular 
and uncertain periods. Persons performing personal services of a governmental nature for a political subdivision are 
employees regardless of whether compensation is on a salary or fee basis. The services of such a person may be excluded, 
however, if compensated on a fee rather than a salary basis and the agreement between the Arizona State Retirement 
System Board and the subdivision excludes positions on a fee basis. 

2. Individuals performing governmental services in the practice of their profession, such as doctors or lawyers, may be on 
either a fee or salary basis depending on the nature of their contract of employment with the political subdivision. For 
example, a city attorney working full time for a regular monthly salary is not on a fee basis. An attorney employed by 
the city for special services to be rendered at irregular and uncertain periods for a fixed amount (even though weekly, 
monthly or other partial advances may be made) is compensated on a fee basis. When, as with some justices of the peace 
or tax collectors, the compensation is derived in part from fees and part from salary, the position is to be considered as 
on a fee basis if fees constitute the primary source of compensation. The fees may be received from either the public or 
the political subdivision. If the fee-basis exclusion is taken and if the position is a fee-basis position, all fees and salary 
received for services in such a position are not to be reported. If the exclusion is not exercised, all fees received, whether 
from the political subdivision or other sources, are to be reported. 

3. Beginning January 1, 1968, services performed by state and local employees in positions compensated solely by fees, which 
are not covered under an agreement, are compulsorily covered as self-employment. However, an individual occupying 
such a fee-basis position in 1968 could elect not to have his fees covered as self-employment income, if he filed a 
certificate of election of exemption with the Internal Revenue Service on or before the due date of his 1968 federal income 
tax return. 

4. An entity may modify its agreement to extend coverage to services performed after 1967 in any class or classes of positions 
compensated solely by fees not covered under an agreement prior to 1968. However, the entity must specifically include 
such services where this coverage is desired. Such coverage shall be effective with respect to services in such fee-basis 
positions performed beginning with the first day of the year after the year in which the agreement is approved. 

5. An entity may at any time after 1967 modify its agreement to exclude services performed in any class or classes of positions 
compensated solely by fees. Such an exclusion from coverage is effective the first day of the year following the year in 
which the agreement is approved. If any class or classes of positions are so excluded, the entity cannot at a later date 
modify its agreement to again cover the services. 

G. Exclusion by class or classes of positions: 
1. Basic classifications may be made within either elective, part-time, or fee-basis positions according to a class or classes of 

positions having common characteristics or attributes, and exclusions limited to such classes. A class of positions includes 
all of the positions in the coverage group which have these common characteristics. Services in one or more classes or 
combinations of classes may be excluded. Positions may be excluded in one class and covered in another. For example, 
in a coverage group there may be excluded services in all elective positions or the exclusion could be limited to services 
in all elective positions except elective judicial positions and except part-time elective positions. 

2. Positions in a single organizational unit of the coverage group do not constitute a class of positions. Therefore, while all of 
the part-time maintenance workers of a county could be excluded under the part-time option, the exclusion could not be 
limited to all or any class or part-time maintenance workers in the Office of the County Clerk, which is an organizational 
unit of the county. 

H. Agricultural labor which would be excluded if performed for a private employer: 
1. Under the federal Social Security Act, when the agricultural exclusion has been taken, tests as to services which are excluded 

should be applied to all reports covering reporting quarters beginning on or after January 1, 1957. Cash remuneration 
paid to an employee for agricultural services should be reported only if: 
a. Such remuneration paid the employee during a calendar year (even though part of it was for services performed in a 

previous calendar year) amounts to $150 or more; or 
b. The employee performs agricultural services for the employer on some part of a day on at least 20 days during a 

calendar year for cash remuneration computed on a time basis, as by the hour, day, or week; in which event the 
amount of cash remuneration is immaterial in determining if the services are covered. 

2. Services performed by individuals lawfully admitted from any foreign country on a temporary basis to perform agricultural 
labor are excluded. 

I. Student service exclusion: Only those student services which would be mandatorily excluded if performed for a private employer 
fall within this exclusion. Where this exclusion is taken, the following services are not covered: 
1. Services performed by a student regularly enrolled and attending classes in the employ of his school, college, or university. 

This means the employing entity and not necessarily the individual institution. The exclusion applies only during periods 
of regular school attendance. Thus, the exclusion does not apply to work done during summer vacation unless the student 
is attending a summer session. This is true even though the student was enrolled and regularly attending classes in the 
school during the previous year and expects to return to school the following year. Services performed on holidays and 
weekends falling within the academic year when classes are not scheduled, on the other hand, are excluded. 

2. Services performed as a student nurse in the employ of a hospital or nurses’ training school by an individual who is enrolled 
and regularly attending classes in a nurses’ training school chartered or approved pursuant to state law. It is not necessary 
that the nurses’ training school in which the student nurse is enrolled and attending classes be located within the approving 



state as long as the school meets the educational standards established by state law for the approval of schools within the 
state. 

J. Services performed by election officials or election workers if remuneration paid in a calendar quarter is less than $50: 
1. Prior to the 1967 amendments to the Social Security Act, there was no provision for a specific exclusion of the services of 

election officials or election workers. The exclusion of such services was possible, however, by exclusion of a class of 
services for which an exclusion was permitted, i.e., exclusion of election officials and election workers as a class of part-
time or fee-basis positions. 

2. This optional exclusion of services performed by election officials or election workers is dependent on the amount paid in 
a calendar quarter for such services, e.g., if the remuneration paid in the third calendar quarter of a year amounts to $50 
or more, the services are covered and must be reported regardless of the fact that the remuneration paid in any other 
calendar quarter for election officials’ or election workers’ services amount to $49.99 or less and is not reportable. 

3. These services may continue to be excluded as a class of part-time or fee-basis positions without regard to the amount paid 
for such services. These services would, of course, be excluded already if a part-time or fee-basis position exclusion in 
broad enough terms was previously exercised. The purpose of the optional exclusion of services performed by election 
officials or election workers if remuneration in a calendar quarter is less than $50 is to permit the exclusion to be taken 
where one was not previously taken. The effective date of exclusion for these services may not be earlier than the last 
day of the calendar quarter in which the modification to state’s Social Security agreement is mailed to the Secretary of 
Health and Human Services. 

4. On or after January 1, 1978, a political entity can modify its agreement to specifically exclude the services of election 
officials or election workers if the remuneration paid in a calendar year is less than $100. A change to $100 in a year 
from $50 in a calendar quarter requires the execution of a new modification. For modification executed after December 
31, 1977, the $100 in a year test must be used. 

K. “Wages” -- (A.R.S. § 38-701(8)) means all remuneration paid to employees whose services are covered under an agreement in 
a calendar year not in excess of the maximum reportable wages on which social security contributions are due. 
1. Wages include the cash value of remuneration paid to employees other than money, for example, the value of room and 

board. The valuation of room and board furnished an employee by a political entity shall be computed at the same 
valuation as computed by the Industrial Commission for payment of workmen’s compensation premiums. 

2. If, as a part of the employment, it is understood that the employee is entitled to meals and the employer is to furnish them, 
the value of such meals is wages and should be reported. If there is no understanding (either orally or in writing) that 
meals will be furnished the employee, but they are in fact provided, the value of the meals would be wages if it is 
substantial. The value of meals may be considered as not substantial if it is less than five percent of the cash pay. 

3. The employer’s report of wages paid for each calendar quarter to the Arizona State Retirement System Board shall include 
for each employee both the cash wages and the value of room and board as a lump sum for the quarter for which the 
report is made. 

4. The employee tax shall be deducted from the wages paid in accordance with the method of including the value of 
remuneration paid in any medium other than cash in each pay period or in a single pay period in the calendar quarter. 

5. The value of meals and lodging furnished by, or on behalf of an employer to an employee, the employee’s spouse, or any 
of the employee’s dependents is not wages for Social Security purposes if: 
a. The meals or lodging are furnished on the business premises of the employer, and 
b. The meals or lodging are furnished for the convenience of the employer, and 
c. The employee is required to accept such lodging as a condition of employment. 

Historical Note 
Former Rule, Social Security Regulation 4; Former Section R2-8-04 renumbered as Section R2-8-104 without change 

effective May 21, 1982 (Supp. 82-3). Amended subsections (G), (J), and (K) effective April 12, 1984 (Supp. 84-2). 
Typographical error corrected in subsection (5)(c) “reqired” corrected to “required” (Supp. 97-1). 

R2-8-105. Repealed 

Historical Note 
Former Rule, Social Security Regulation 5; Amended effective April 15, 1980 (Supp. 80-2). Former Section R2-8-05 

renumbered as Section R2-8-105 without change effective May 21, 1982 (Supp. 82-3). Amended as an emergency by 
adding subsection (E) effective January 1, 1984, pursuant to A.R.S. § 41-1003, valid for only 90 days (Supp. 83-6). 

Emergency expired. Permanent rule amended effective April 12, 1984 (Supp. 84-2). Section repealed by final 
rulemaking at 10 A.A.R. 669, effective February 3, 2004 (Supp. 04-1). 

R2-8-106. Reserved 
R2-8-107. Reserved 
R2-8-108. Reserved 
R2-8-109. Reserved 
R2-8-110. Reserved 
R2-8-111. Reserved 
R2-8-112. Reserved 
R2-8-113. Emergency Expired 



Historical Note 
New Section made by emergency rulemaking at 11 A.A.R. 579, effective January 4, 2005 (05-1). Emergency rule expired 

(Supp. 05-2). 

R2-8-114. Emergency Expired 

Historical Note 
New Section made by emergency rulemaking at 11 A.A.R. 579, effective January 4, 2005 (05-1). Emergency rule expired 

(Supp. 05-2). 

R2-8-115. Return of Contributions Upon Termination of Membership by Separation from All ASRS Employment by Other 
Than Retirement or Death; Payment of Survivor Benefits Upon the Death of a Member 
A. The following definitions apply to this Section unless otherwise specified: 

1. “ASRS” means the same as in A.R.S. § 38-711. 
2. “ASRS employer” has the same meaning as “employer” in A.R.S. § 38-711. 
3. “Authorized employer representative” means an individual specified by the ASRS employer to provide the ASRS with 

information about a member who previously worked for the ASRS employer. 
4. “Beneficiary” means the individual specified by a member to receive the balance of the member’s account or, if applicable, 

selected benefits upon the death of the member. 
5. “Contribution” means: 

a. Amounts required by A.R.S. Title 38, Chapter 5, Article 2 to be paid to ASRS by a member or an employer on behalf 
of a member other than amounts attributed to the long-term disability program; 

b. Any voluntary amounts paid by a System member to ASRS to be placed in the System member’s account; and 
c. Any amount credited to a non-retired System member’s employer account or to a retired System member’s non-

guaranteed benefit as determined by Section 24(B) of Arizona Session Laws 1995, Chapter 32, Section 24, as 
amended by Arizona Session Laws 1999, Chapter 66, Section 1. 

6. “Court” means a superior, appellate, or the Supreme court of this state, a corresponding court of another state of the United 
States, or a federal court of the United States. 

7. “Designated beneficiary” has the same meaning as in A.R.S. § 38-762(H). 
8. “Domestic relations order” has the same meaning as in A.R.S. § 38-773(G). 
9. “Eligible retirement plan” has the same meaning as in A.R.S. § 38-770(C)(3). 
10. “Employer number” means a unique identifier the ASRS assigns to a member employer. 
11. “Employer plan” means the types of eligible retirement plans specified in A.R.S. § 38-770(C)(3)(c), (d), (e), and (f). 
12. “Fiscal year” means July 1 of one year to June 30 of the next year. 
13. “Individual retirement account” means the types of eligible retirement plans specified in A.R.S. § 38-770(C)(3)(a) and (b). 
14. “Lump-sum payment” means a member receives the total amount in the member’s ASRS account to which the member is 

entitled by law. 
15. “Member” has the same meaning as in A.R.S. § 38-711. 
16. “Personal representative” means a person who is authorized by law to represent the estate of a deceased individual. 
17. “Process date” means the calendar day the ASRS generates contribution withdrawal documents to be sent to a member. 
18. “Service year” has the same meaning as in A.R.S. § 38-711. 
19. “System” means the same as “defined contribution plan” as defined in A.R.S. § 38-769, and which is administered by the 

ASRS. 
20. “Terminate employment” means to end the employment relationship between a member and an ASRS employer with the 

intent that the member not return to employment with that ASRS employer. 
21. “Trustee” means an individual who holds monetary assets in an eligible retirement plan under the Internal Revenue Code 

for the benefit of the member. 
22. “United States” means the same as in A.R.S. § 1-215. 
23. “Warrant” means a voucher authorizing payment of funds due to a member. 

B. A member who terminates from all ASRS employment by other than retirement or death and desires a return of the member’s 
contributions, including amounts received for the purchase of service, any employer contributions authorized under A.R.S. § 
38-740, and interest on the contributions, shall request from the ASRS, in writing or verbally, the documents necessary to 
apply for the withdrawal of the member’s contributions. 

C. Upon receipt of the request, the ASRS shall provide the member with: 
1. An Application for Withdrawal of Contributions and Termination of Membership form, 
2. An Ending Payroll Verification - Withdrawal of Contribution and Termination of Membership form, and 
3. The process date. 

D. The member shall complete and return to the ASRS the Application for Withdrawal of Contributions and Termination of 
Membership form that includes the following information: 
1. The member’s full name; 
2. The member’s Social Security number; 
3. The member’s current mailing address; 
4. The member’s daytime telephone number, if applicable; 
5. The member’s birth date; 



6. The date of termination; 
7. Dated signature of the member certifying that the member: 

a. Is no longer employed by any ASRS employer; 
b. Is neither under contract nor has any verbal or written agreement for future employment with an ASRS employer; 
c. Is not currently in a leave of absence status with an ASRS employer; 
d. Understands that each of the member’s former ASRS employers’ payroll departments will complete a payroll 

verification form if payroll transactions occurred with the ASRS employer within the six months before the process 
date; 

e. Has read and understands the Special Tax Notice Regarding Plan Payments the member received with the application; 
f. Understands that the member is forfeiting all future retirement rights and privileges of membership with the ASRS; 
g. Understands that long-term disability benefits will be canceled if the member elects to withdraw contributions while 

receiving or electing to receive long-term disability benefits; 
h. Understands that if the member elects to roll over all or any portion of the member’s distribution to another employer 

plan, it is the member’s responsibility to verify that the receiving employer plan will accept the rollover and, if 
applicable, agree to separately account for the pre-tax and post-tax amounts rolled over and the related subsequent 
earnings on the amounts; 

i. Understands that if the member elects to roll over all or any portion of the member’s distribution to an individual 
retirement account, it is the member’s responsibility to separately account for pre-tax and post-tax amounts; and 

j. Understands that if the member elects a rollover to another employer plan or individual retirement account, any portion 
of the distribution not designated for rollover will be paid directly to the member and any taxable amounts will be 
subject to 20% federal income tax withholding and 5% state tax withholding; 

8. Specify that: 
a. The entire amount of the distribution be paid directly to the member, 
b. The entire amount of the distribution be transferred to an eligible retirement plan, or 
c. An identified amount of the distribution be transferred to an eligible retirement plan and the remaining amount be paid 

directly to the member; and 
9. If the member selects all or a portion of the withdrawal be paid to an eligible retirement plan, specify; 

a. The type of eligible retirement plan; 
b. The eligible retirement plan account number, if applicable; and 
c. The name and mailing address of the eligible retirement plan. 

E. If a payroll transaction for the member occurred with any ASRS employer within six months before the process date the member 
shall complete and return to the ASRS an Ending Payroll Verification - Withdrawal of Contributions and Termination of 
Membership form for each ASRS employer that includes the following information: 
1. Filled out by the member: 

a. The member’s full name, and 
b. The member’s Social Security number; and 

2. Filled out by each ASRS employer: 
a. The member’s termination date, 
b. The member’s final pay period ending date; 
c. The final amount of contributions, including any adjustments or corrections, but not including any long-term disability 

contributions, 
d. The ASRS employer’s name and telephone number; 
e. The employer number; 
f. The name and title of the authorized employer representative;  
g. Certification by the authorized employer representative that: 

i. The member terminated employment and is neither under contract nor bound by any verbal or written agreement 
for employment with the employer; 

ii. There is no agreement to re-employ the member; and 
iii. The authorized employer representative has the legal power to bind the employer in transactions with the ASRS; 

and 
h. The signature of the authorized employer representative and date of signature. 

F. If the member requests a return of contributions and a warrant is distributed during the fiscal year that the member began 
membership in the ASRS, no interest is paid to the account of the member. 

G. If the member requests a return of contributions after the first fiscal year of membership, ASRS shall credit interest at the rate 
specified in Column 3 of the table in R2-8-118(B) to the account of the member as of June 30 of each year, on the basis of the 
balance in the account of the member as of the previous June 30. The ASRS shall credit interest for a partial fiscal year of 
membership in the ASRS on the previous June 30 balance based on the number of days of membership up to and including 
the day the ASRS issues the warrant divided by the total number days in the fiscal year. Contributions made after the previous 
June 30 are returned without interest. 

H. Upon submitting to the ASRS the completed and accurate Application for Withdrawal of Contributions and Termination of 
Membership form and, if applicable, any Ending Payroll Verification - Withdrawal of Contributions and Termination of 
Membership forms, a member is entitled to payment of the amount due to the member as specified in subsection (F) or (G) 



unless a present or former spouse submits to the ASRS a domestic relations order that specifies entitlement to all or part of 
the return of contributions under A.R.S. § 38-773 before the ASRS returns the contributions as specified by the member. 

I. Upon death of a member, the ASRS shall provide survivor benefits based on the deceased member’s last dated, written 
designation of beneficiary that is on file with the ASRS before the date of the member’s death. 

J. If there is no designation of beneficiary or if the designated beneficiary predeceases the member, the survivor benefit is paid as 
specified in A.R.S. § 38-762(F). The designated beneficiary or other person specified in A.R.S. § 38-762(F) shall: 
1. Provide a certified copy of a death certificate or a certified copy of a court order that establishes the member’s death; 
2. Provide a certified copy of the court order of appointment as administrator, if applicable; and 
3. Except if the deceased member was retired and elected the joint and survivor option, complete and have notarized an 

application for survivor benefits, provided by the ASRS, that includes: 
a. The deceased member’s full name, 
b. The deceased member’s Social Security number, 
c. The following, as it pertains to the designated beneficiary or other person specified in A.R.S. § 38-762(F): 

i. Full name; 
ii. Mailing address; 
iii. Contact telephone number; 
iv. Date of birth, if applicable; and 
v. Social Security number or Tax ID number, if applicable. 

Historical Note 
Former Rule, Social Security Regulation 1; Amended effective Dec. 20, 1979 (Supp. 79-6). Former Section R2-8-15 
renumbered as Section R2-8-115 without change effective May 21, 1982 (Supp. 82-3). Amended by final rulemaking at 

11 A.A.R. 1416, effective April 5, 2005 (Supp. 05-2). Amended by final rulemaking at 12 A.A.R. 644, effective 
February 7, 2006 (Supp. 06-1). 

R2-8-116. Expired 

Historical Note 
Former Rule, Retirement System Regulation 2; Former Section R2-8-16 renumbered as Section R2-8-116 without change 

effective May 21, 1982 (Supp. 82-3). Section expired under A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective July 14, 
2010 (Supp. 10-3). 

R2-8-117. Repealed 

Historical Note 
Former Rule, Retirement System Regulation 3; Former Section R2-8-17 renumbered as Section R2-8-117 without change 

effective May 21, 1982 (Supp. 82-3). Section repealed by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 
(Supp. 05-2). 

R2-8-118. Application of Interest Rates 
A. The following definitions apply to this Section unless otherwise specified: 

1. “ASRS” means the same as in A.R.S. § 38-711. 
2. “Member” has the same meaning as in A.R.S. § 38-711. 
3. “Plan” means the same as “defined benefit plan” in A.R.S. § 38-769, and administered by the ASRS. 
4. “System” means the same as “defined contribution plan” as defined in A.R.S. § 38-769, and that is administered by the 

ASRS. 
B. Application of interest from inception of the ASRS through the present is as follows: 

  

Effective Date of 
Interest Rate 
Change 

Assumed Actuarial 
Interest and Investment 
Yield Rate 

Interest Rate Used to Determine Return of Contributions 
Upon Termination of Membership by Separation from 
Service by Other Than Retirement or Death 

Interest Rate Used to 
Determine Survivor 
Benefits 

7-1-1953 2.50% 2.50% 2.50% 

7-1-1959 3.00% 3.00% 3.00% 

7-1-1966 3.75% 3.75% 3.75% 

7-1-1969 4.25% 4.25% 4.25% 

7-1-1971 4.75% 4.75% 4.75% 

7-1-1975 5.50% 5.50% 5.50% 

7-1-1976 6.00% 5.50% 6.00% 

7-1-1981 7.00% 5.50% 7.00% 

7-1-1982 7.00% 7.00% 7.00% 



7-1-1984 8.00% 8.00% 8.00% 

7-1-2005 8.00% 4.00% for Plan Members 8.00% for System Members 8.00% 

7-1-2013 8.00% 
2.00% for Plan 
Members 

8.00% for System 
Members 

8.00% 

C. At the beginning of each fiscal year interest is credited to the retirement account of each member on the June 30 that marks the 
end of the fiscal year based on the balance in the member’s account as of the previous June 30. The balance on which interest 
is credited includes: 
1. Employer and employee contributions; 
2. Voluntary additional contributions made by System members, if applicable; 
3. Amounts credited by transfer under A.R.S. § 38-922; 
4. Amounts credited to a non-retired system member’s employer account or to a retired System member’s non-guaranteed 

benefit as determined by Article 2 of this Chapter; and 
5. Interest credited in previous years. 

Historical Note 
Former Rule, Retirement System Regulation 4; Amended effective July 1, 1975 (Supp. 75-1). Amended effective June 23, 

1976 (Supp. 76-3). Former Section R2-8-18 renumbered and amended as Section R2-8-118 effective May 21, 1982 
(Supp. 82-3). Amended by final rulemaking at 11 A.A.R. 1416, effective April 5, 2005 (Supp. 05-2). Amended by final 

rulemaking at 19 A.A.R. 764, effective June 1, 2013 (Supp. 13-2).  

R2-8-119. Expired 

Historical Note 
Former Rule, Retirement System Regulation 5; Amended effective July 1, 1975 (Supp. 75-1). Amended effective June 23, 

1976 (Supp. 76-3). Former Section R2-8-19 renumbered and amended as Section R2-8-119 effective May 21, 1982 
(Supp. 82-3). Section R2-8-119 and Appendix A and B expired under A.R.S. § 41-1056(E) at 16 A.A.R. 1765, 

effective July 14, 2010 (Supp. 10-3). 

R2-8-120. Designating a Beneficiary; Spousal Consent to Designation 
A. In addition to the definitions at A.R.S. § 38-711, the following apply to this Section unless otherwise specified: 
 1. “Beneficiary” means a person designated to receive money or other benefits when someone dies. 
 2. “Contingent annuitant” means the person that a member designates to receive continued annuity payments after the 

member dies. 
 3. “Joint and survivor annuity” means an optional form of retirement benefits described at A.R.S. § 38-760(B). 
 4. “Period certain and life annuity” means an optional form of retirement benefits described at A.R.S. § 38-760(B). 
 5. “QDRO” means qualified domestic relations order, which is a judgment, decree, or order directing a retirement plan to 

make payments to an alternative payee. 
 6. “Spouse” means the individual to whom a member is married under Arizona law. 
B. Effective July 1, 2013, a married member: 
 1. Who is not retired shall name and maintain the member’s current spouse as primary beneficiary of at least 50 percent of 

the member’s retirement account unless: 
  a. Naming or maintaining the current spouse as beneficiary violates another law, existing contract, or court order; or 
  b. The spouse consents to an alternate beneficiary; and 
 2. Who retires shall choose a joint and survivor annuity and name the member’s current spouse as contingent annuitant of 

at least 50 percent of the member’s retirement benefit unless the spouse consents to an alternative. 
C. Application of subsection (B).  
 1. The ASRS shall honor a beneficiary designation last made or a retirement election submitted before July 1, 2013, even 

if the beneficiary designation or retirement election fails to comply with subsection (B). 
 2. The ASRS shall not apply subsection (B) to a lump-sum retirement authorized under A.R.S. § 38-764.  
 3. The ASRS shall not apply subsection (B) if a member submits a letter to the ASRS in which the member affirms under 

penalty of perjury that spousal consent is not required because of one of the reasons specified in A.R.S. § 38-776(C). 
D. Changing a beneficiary designation: 
 1. If a married member changes a beneficiary designation on or after July 1, 2013, the member shall ensure that the new 

beneficiary designation is consistent with the requirements specified in subsection (B); 
 2. If a married member who retired before July 1, 2013, and: 
  a. Chose a straight-life annuity wishes to change the member’s beneficiary, the member shall ensure that the new 

beneficiary designation is consistent with subsection (B); or 
  b. Chose a period certain or joint and survivor annuity wishes to change either the annuity option or the contingent 

annuitant, the member shall ensure that the new beneficiary designation is consistent with subsection (B). 
E. Re-retirement. A married member who re-retires, as described in A.R.S. § 38-766: 
 1. Within 60 months of the member’s previous retirement date, shall elect the same annuity option and beneficiary as the 

member made at the time of the previous retirement; or 
 2. More than 60 months after the member’s previous retirement date, shall comply with subsection (B). 



F. Involuntary cancellation of retirement. If a married member retires on or after July 1, 2013, and is issued one or more 
estimate checks but fails to comply with subsection (B) within 30 days after the member’s effective retirement date, the 
member shall submit a signed letter to ASRS stating that the member’s spouse refuses to consent to the chosen alternative 
and asking that the retirement be cancelled. The member may submit another retirement application that complies with 
subsection (B). The member’s new effective retirement date is the date ASRS receives the new application. ASRS shall not 
issue additional estimate checks to a member whose retirement was involuntarily cancelled. 

G. Survivor benefits: 
 1. If a married member last made a beneficiary designation before July 1, 2013, the ASRS shall, at the time of the 

member’s death, honor the beneficiary designation even if the beneficiary designation is not consistent with the 
requirements specified in subsection (B); and 

 2. If a married member made a beneficiary designation on or after July 1, 2013, that is not consistent with the 
requirements specified in subsection (B), the ASRS shall, at the time of the member’s death: 

  a. Notify both the spouse and designated beneficiary and: 
   i. Provide the spouse with an opportunity to waive the right under subsection (B); and 

 ii. Provide the designated beneficiary with an opportunity to provide documentation that revokes the spouse’s 
right under subsection (B); and 

b. Designate 50 percent of the member’s retirement benefit to the spouse if neither the spouse nor designated 
beneficiary respond under subsection (G)(2)(a) within 30 days after notification. 

H. Effect of legal documents. In general, a legal document such as a QDRO or prenuptial agreement will supersede the 
requirements in subsection (B). The ASRS shall ask the Office of the Attorney General to review the legal document before 
the ASRS decides how to disburse the retirement benefit. 

I. Spousal waiver and consent; consent revocation 
 1. The current spouse of a member has a right to: 
  a. Be designated as primary beneficiary of at least 50 percent of the member’s retirement account, and 
  b. Have the member choose a joint and survivor annuity with the spouse as contingent annuitant of at least 50 

percent of the retirement benefit. 
 2. To waive the right described in subsection (I)(1) and consent to an alternative, the current spouse shall complete and 

have notarized a spousal consent form, which is available from the ASRS. If the current spouse is not capable of 
completing the spousal consent form because of a documented incapacitating mental or physical condition, a person 
with power of attorney or a conservator may complete the spousal consent form on behalf of the current spouse. 

3. A spouse may revoke a waiver and consent by sending written notice to ASRS and ensuring the written notice is received 
no later than the earlier of one day before the member dies or ASRS disburses a retirement benefit to the member. 

Historical Note 
Former Rule, Social Security Regulation 6; Amended effective June 19, 1975 (Supp. 75-1). Amended effective July 13, 

1979 (Supp. 79-4). Former Section R2-8-20 renumbered and amended as Section R2-8-120 effective May 21, 1982 
(Supp. 82-3). Repealed effective July 24, 1985 (Supp. 85-4). New section… 

R2-8-121. Repealed 

Historical Note 
Former Rule, Retirement System Regulation 7; Amended effective April 15, 1980 (Supp. 80-2). Former Section R2-8-21 

renumbered as Section R2-8-121 without change effective May 21, 1982 (Supp. 82-3). Amended subsection (A) 
effective May 30, 1985 (Supp. 85-3). Section repealed by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 

(05-1). 

R2-8-122. Remittance of contributions 
A. Remittance of employee member contributions: Each state department and employer member of the Arizona State Retirement 

System, including, without limitation, any county, municipality or political subdivision, shall certify on each payroll the 
amount to be contributed by each one of their employee members of the Arizona State Retirement System and shall remit the 
amount of employee member contributions to the Arizona State Retirement System, together with such detailed report as may 
be required by the System to identify the individual owner of each such member contribution, not later than 14 calendar days 
after the last day of each payroll period. Payments of employee member contributions not received in the offices of the Arizona 
State Retirement System by the 14th calendar day after the last day of the applicable payroll period shall become delinquent 
after that date and shall be increased, by interest at the rate of eight percent per annum from and after the date of delinquency 
until payment is received by the Arizona State Retirement System. 

B. Remittance of employer contributions: Each state department and employer member of the Arizona State Retirement System, 
including, without limitation, any county, municipality or political subdivision, shall remit the amount of employer 
contributions to the Arizona State Retirement System not later than 14 calendar days after the last day of each payroll period. 
Payments of employer contributions not received in the offices of the Arizona State Retirement System by the 14th calendar 
day after the last day of the applicable payroll period shall become delinquent after that date and shall be increased, by interest 
at the rate of eight percent per annum from and after the date of delinquency until payment is received by the Arizona State 
Retirement System. 

Historical Note 



Former Rule, Retirement System Regulation 8; Amended effective Dec. 8, 1978 (Supp. 78-6). Former Section R2-8-22 
renumbered as Section R2-8-122 without change effective May 21, 1982 (Supp. 82-3). 

R2-8-123. Actuarial Assumptions and Actuarial Value of Assets 
A. The following definitions apply to this Section unless otherwise specified: 
 1. “Actuarial assumption” means an estimate of an uncertain future event that affects pension liabilities. 
 2. “Board” means the same as in A.R.S. § 38-711. 
 3. “Investment return rate” means a percentage of total return on an asset. 
 4. “Market value” means an estimated monetary worth of an asset based on the current demand for the asset and the 

amount of that type of asset available for sale. 
B. The Board adopts the following actuarial assumptions and asset valuation method: 
 1. The interest and investment return rate assumptions are determined by the Board. 
 2. The actuarial value of assets equals the market value of assets: 
  a. Minus a 10-year phase-in of the excess for years in which actual investment return exceeds expected investment 

return; and 
  b. Plus a 10-year phase-in of the shortfall for years in which actual investment return falls short of expected 

investment return. 
 

Historical Note 
Adopted effective July 1, 1975 (Supp. 75-1). Amended effective June 23, 1976 (Supp. 76-3). Amended effective December 

20, 1977 (Supp. 77-6). Former Section R2-8-23 renumbered and amended as Section R2-8-123 effective May 21, 1982 
(Supp. 82-3). Emergency amendments effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Emergency amendments adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, 
valid for only 90 days (Supp. 93-3). Permanent amendments adopted effective December 22, 1993 (Supp. 93-4). 

Emergency amendments adopted effective January 30, 1997, pursuant to A.R.S. § 41-1026 for a maximum of 180 days 
(Supp. 97-1). Emergency expired. Permanent amendments adopted effective September 12, 1997 (Supp. 97-3). 

Amended by emergency rulemaking under A.R.S. § 41-1026 at 9 A.A.R. 1006, effective February 24, 2003 for a period 
of 180 days (Supp. 03-1). Emergency rulemaking renewed at 9 A.A.R. 3963, effective August 21, 2003 for a period of 

180 days (Supp. 03-3). Amended by final rulemaking at 9 A.A.R. 4614, effective December 6, 2003 (Supp. 03-4). 
Amended by emergency rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days 

(Supp. 04-2). Amended by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). Section 
expired under A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). New Section…. 

Table 1. Expired 

Historical Note 
Emergency adoption effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). Emergency 

rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 
Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Emergency amendments to Table 1 adopted 
effective January 30, 1997, pursuant to A.R.S. § 41-1026 for a maximum of 180 days (Supp. 97-1). Emergency 
expired. Permanent amendments adopted effective September 12, 1997 (Supp. 97-3). Amended by emergency 

rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Amended 
by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). Table expired under A.R.S. § 41-

1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

Table 2. Expired 

Historical Note 
Emergency adoption effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). Emergency 

rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 
Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Emergency amendments to Table 2 adopted 
effective January 30, 1997, pursuant to A.R.S. § 41-1026 for a maximum of 180 days (Supp. 97-1). Emergency 
expired. Permanent amendments adopted effective September 12, 1997 (Supp. 97-3). Amended by emergency 

rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Amended 
by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). Table expired under A.R.S. § 41-

1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

Table 3. Repealed 

Historical Note 
Emergency adoption effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). Emergency 

rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 
Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Emergency amendments to Table 3 adopted 
effective January 30, 1997, pursuant to A.R.S. § 41-1026 for a maximum of 180 days (Supp. 97-1). Emergency 

expired. Permanent amendments adopted effective September 12, 1997 (Supp. 97-3). Table 3 repealed; new Table 3 



renumbered from Table 4 by final rulemaking at 9 A.A.R. 4614, effective December 6, 2003 (Supp. 03-4). Table 
repealed by emergency rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days 

(Supp. 04-2). Table repealed by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Table 3A. Expired 

Historical Note 
New Table made by emergency rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 

days (Supp. 04-2). New Table made by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 
Table expired under A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

Table 3B. Expired 

Historical Note 
New Table made by emergency rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 

days (Supp. 04-2). New Table made by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 
Table expired under A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

Table 4. Expired 

Historical Note 
Emergency adoption effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). Emergency 

rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 
Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Table 4 renumbered as Table 3 by final rulemaking 
at 9 A.A.R. 4614, effective December 6, 2003 (Supp. 03-4). New Table made by emergency rulemaking under A.R.S. § 
41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). New Table made by final rulemaking 
at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). Table expired under A.R.S. § 41-1056(E) at 16 A.A.R. 

1765, effective July 14, 2010 (Supp. 10-3). 

Table 4A. Repealed 

Historical Note 
New Table made by final rulemaking at 9 A.A.R. 4614, effective December 6, 2003 (Supp. 03-4). Table repealed by 
emergency rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). 

Table repealed by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Table 4B. Repealed 

Historical Note 
New Table made by final rulemaking at 9 A.A.R. 4614, effective December 6, 2003 (Supp. 03-4). Table repealed by 
emergency rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). 

Table repealed by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Table 4C. Repealed 

Historical Note 
New Table made by final rulemaking at 9 A.A.R. 4614, effective December 6, 2003 (Supp. 03-4). Table repealed by 
emergency rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). 

Table repealed by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Table 5. Expired 

Historical Note 
Emergency adoption effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). Emergency 

rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 
Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Table 5 repealed, new Table 5 adopted by 

emergency action effective January 30, 1997, pursuant to A.R.S. § 41-1026 for a maximum of 180 days (Supp. 97-1). 
Emergency expired. Table 5 repealed, new Table 5 adopted by regular rulemaking action effective September 12, 1997 
(Supp. 97-3). Table 5 repealed; new Table 5 renumbered from Table 6 and amended by final rulemaking at 9 A.A.R. 

4614, effective December 6, 2003 (Supp. 03-4). Table repealed; new Table made by emergency rulemaking under 
A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Former Table 5 renumbered 

to Table 6; new Table 5 made by final rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). Table 
expired under A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

Table 6. Expired 

Historical Note 
Emergency adoption effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). Emergency 

rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 
Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Table repealed, new Table adopted effective 



September 12, 1997 (Supp. 97-3). Former Table 6 renumbered to Table 5; new Table 6 renumbered from Table 7 and 
amended by final rulemaking at 9 A.A.R. 4614, effective December 6, 2003 (Supp. 03-4). Table repealed; new Table 

made by emergency rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days 
(Supp. 04-2). Former Table 6 renumbered to Table 7; new Table 6 renumbered from Table 5 and amended by final 

rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). Table expired under A.R.S. § 41-1056(E) at 
16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

Table 7. Expired 

Historical Note 
Emergency adoption effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). Emergency 

rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 
Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Table repealed, new Table adopted effective 

September 12, 1997 (Supp. 97-3). Renumbered to Table 6 by final rulemaking at 9 A.A.R. 4614, effective December 6, 
2003 (Supp. 03-4). New Table made by emergency rulemaking under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective 
August 2, 2004 for 180 days (Supp. 04-2). Table 7 renumbered from Table 6 and amended by final rulemaking at 10 

A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). Table expired under A.R.S. § 41-1056(E) at 16 A.A.R. 1765, 
effective July 14, 2010 (Supp. 10-3). 

R2-8-124. Repealed 

Historical Note 
Adopted as an emergency effective August 25, 1975 (Supp. 75-1). Former Section R2-8-24 renumbered as Section R2-8-

124 without change effective May 21, 1982 (Supp. 82-3). Section repealed by final rulemaking at 10 A.A.R. 669, 
effective February 3, 2004 (Supp. 04-1). 

R2-8-125. Repealed 

Historical Note 
Adopted as an emergency effective July 30, 1975 (Supp. 75-1). Former Section R2-8-25 renumbered as Section R2-8-125 

without change effective May 21, 1982 (Supp. 82-3). Section repealed by final rulemaking at 10 A.A.R. 669, effective 
February 3, 2004 (Supp. 04-1). 

R2-8-126. Calculating Benefits 
A. The following definitions apply to this Section unless otherwise specified: 

1. “Contingent annuitant” has the same meaning as in A.R.S. § 38-711. 
2. “Life annuity” has the same meaning as in A.R.S. § 38-711. 
3. “Member” has the same meaning as in A.R.S. § 38-711. 
4. “Plan” means a “defined benefit plan” under A.R.S. § 38-769 that is administered by the ASRS. 
5. “Prior service” has the same meaning as in A.R.S. § 38-772. 
6. “System” means a “defined contribution plan” as defined under A.R.S. § 38-769 that is administered by the ASRS. 

B. An individual who is 104 years of age or older at the time of retirement and who elects a life annuity is not eligible to select the 
option of income for five years certain and for life thereafter. 

C. An individual who is 93 years of age or older at the time of retirement and who elects a life annuity is not eligible to select the 
option of income for ten years certain and for life thereafter. 

D. An individual who is 85 years of age or older at the time of retirement and who elects a life annuity is not eligible to select the 
option of income for 15 years certain and for life thereafter. 

E. As authorized under A.R.S. § 38-764(F), if the life annuity of any Plan member is less than a monthly amount determined by 
the Board, the ASRS shall not pay the annuity. Instead, the ASRS shall make a lump sum payment in the amount determined 
by using appropriate actuarial assumptions. 

F. The ASRS shall calculate a member’s or beneficiary’s benefits, based on the attained age of the member or beneficiary, 
determined in years and full months, as of the effective date of the benefit payment. 

G. The ASRS shall add any prior service benefit that is payable to a member to the life annuity of the member before the ASRS 
applies any optional payment plan calculation provided for in A.R.S. § 38-760. 

H. A member who is ten or more years older than the member’s non-spousal contingent annuitant is not eligible to participate in a 
100% joint-and-survivor option. A member who is 24 or more years older than the member’s non-spousal contingent annuitant 
is not eligible to participate in a 66 2/3% joint-and-survivor option. 

Historical Note 
Adopted effective September 12, 1977 (Supp. 77-5). Amended effective July 13, 1979 (Supp. 79-4). Former Section R2-8-

26 renumbered and amended as Section R2-8-126 effective May 21, 1982 (Supp. 82-3). Amended subsections (A) 
through (D) effective October 18, 1984 (Supp. 84-5). Amended subsections (A) through (D) effective July 24, 1985 
(Supp. 85-4). Amended by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Emergency amendments adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, 

valid for only 90 days (Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Amended by 
emergency rulemaking at 7 A.A.R. 1621, effective March 21, 2001 (Supp. 01-1). Amended by emergency rulemaking 



under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Amended by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). Amended by final rulemaking at 19 A.A.R. 

332, effective April 6, 2013 (Supp. 13-1). 

Table 1. Repealed 

Historical Note 
Adopted effective September 12, 1977 (Supp. 77-5). Table 1 repealed, new Table 1 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 2. Repealed 

Historical Note 
Adopted effective September 12, 1977 (Supp. 77-5). Table 2 repealed, new Table 2 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 3. Repealed 

Historical Note 
Adopted effective September 12, 1977 (Supp. 77-5). Table 3 repealed, new Table 3 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 4. Repealed 

Historical Note 
Adopted effective September 12, 1977 (Supp. 77-5). Table 4 repealed, new Table 4 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 5. Repealed 

Historical Note 
Adopted effective September 12, 1977 (Supp. 77-5). Table 5 repealed, new Table 5 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 6. Repealed 

Historical Note 
Adopted effective September 12, 1977 (Supp. 77-5). Table 6 repealed, new Table 6 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 7. Repealed 

Historical Note 
Adopted effective September 12, 1977 (Supp. 77-5). Table 7 repealed, new Table 7 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 8. Repealed 

Historical Note 
Adopted effective September 12, 1977 (Supp. 77-5). Table 8 repealed, new Table 8 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 9. Repealed 

Historical Note 



Adopted effective September 12, 1977 (Supp. 77-5). Table 9 repealed, new Table 9 adopted effective July 24, 1985 (Supp. 
85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 10. Repealed 

Historical Note 
Adopted effective October 18, 1984 (Supp. 84-5). Table 10 repealed, new Table 10 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Table 11. Repealed 

Historical Note 
Adopted effective October 18, 1984 (Supp. 84-5). Table 11 repealed, new Table 11 adopted effective July 24, 1985 (Supp. 

85-4). Repealed by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-
3). Repealed again by emergency effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Repealed effective December 22, 1993 (Supp. 93-4). 

Exhibit A. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit B, Table 1. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit B, Table 2. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit B, Table 3. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit C. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit D, Table 1. Repealed 

Historical Note 



Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 
Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 

(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 
under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 

rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit D, Table 2. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit D, Table 3. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit D, Table 4. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit D, Table 5. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit D, Table 6. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit E, Table 1. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit E, Table 2. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit E, Table 3. Repealed 



Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit E, Table 4. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit E, Table 5. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit E, Table 6. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit F, Table 1. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit F, Table 2. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit F, Table 3. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit F, Table 4. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 



Exhibit F, Table 5. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit F, Table 6. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit G. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit H. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit I. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit J. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit K. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit L, Table 1. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Amended by emergency rulemaking 
at 7 A.A.R. 1621, effective March 21, 2001 (Supp. 01-1). Repealed by emergency rulemaking under A.R.S. § 41-1026 



at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final rulemaking at 10 A.A.R. 
4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit L, Table 2. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Amended by emergency rulemaking 
at 7 A.A.R. 1621, effective March 21, 2001 (Supp. 01-1). Repealed by emergency rulemaking under A.R.S. § 41-1026 

at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final rulemaking at 10 A.A.R. 
4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit L, Table 3. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Amended by emergency rulemaking 
at 7 A.A.R. 1621, effective March 21, 2001 (Supp. 01-1). Repealed by emergency rulemaking under A.R.S. § 41-1026 

at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final rulemaking at 10 A.A.R. 
4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit L, Table 4. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Amended by emergency rulemaking 
at 7 A.A.R. 1621, effective March 21, 2001 (Supp. 01-1). Repealed by emergency rulemaking under A.R.S. § 41-1026 

at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final rulemaking at 10 A.A.R. 
4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit L, Table 5. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Amended by emergency rulemaking 
at 7 A.A.R. 1621, effective March 21, 2001 (Supp. 01-1). Repealed by emergency rulemaking under A.R.S. § 41-1026 

at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final rulemaking at 10 A.A.R. 
4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit L, Table 6. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Amended by emergency rulemaking 
at 7 A.A.R. 1621, effective March 21, 2001 (Supp. 01-1). Repealed by emergency rulemaking under A.R.S. § 41-1026 

at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final rulemaking at 10 A.A.R. 
4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit L, Table 7. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Amended by emergency rulemaking 
at 7 A.A.R. 1621, effective March 21, 2001 (Supp. 01-1). Repealed by emergency rulemaking under A.R.S. § 41-1026 

at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final rulemaking at 10 A.A.R. 
4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit M, Table 1. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 



under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit M, Table 2. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit M, Table 3. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit M, Table 4. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit M, Table 5. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

Exhibit M, Table 6. Repealed 

Historical Note 
Adopted by emergency effective July 6, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days (Supp. 93-3). 

Emergency rule adopted again effective September 29, 1993, pursuant to A.R.S. § 41-1026, valid for only 90 days 
(Supp. 93-3). Permanent rule adopted effective December 22, 1993 (Supp. 93-4). Repealed by emergency rulemaking 

under A.R.S. § 41-1026 at 10 A.A.R. 2496, effective August 2, 2004 for 180 days (Supp. 04-2). Repealed by final 
rulemaking at 10 A.A.R. 4012, effective November 13, 2004 (Supp. 04-3). 

ARTICLE 2. STATE RETIREMENT DEFINED 
CONTRIBUTION PROGRAM 

Article 2, consisting of R2-8-201 through R2-8-207, made by final rulemaking at 10 A.A.R. 1962, effective May 4, 2004 
(Supp. 04-2). 

R2-8-201. Definitions 
The following definitions apply to this Article unless otherwise specified: 

1. “13th check” means the aggregated amount of the annual annuities awarded to a retired System member as the member’s 
pro rata share of the excess surplus allocated by the Board for an increase in retirement benefits and distributed once a 
year to a retired System member or, upon election by the retired System member, to the retired System member’s 
surviving beneficiary. 

2. “14th check” means the aggregated amount of the annual annuities awarded to a retired System member as the retired 
System member’s pro rata share of the excess surplus due to changes in the interest rate assumption and life expectancy 
table assumption, allocated by the Board for an increase in retirement benefits distributed once a year to the retired System 
member or, upon election by the retired System member, to the retired System member’s beneficiary. 

3. “Actuary” means an individual who is a Fellow of the Society of Actuaries, and is hired and directed by the Board to make 
actuarial calculations, determinations, valuations, experience studies, recommendations, and other actions directed by the 
Board. 

4. “ASRS” means the same as in A.R.S. § 38-711. 



5. “Beneficiary longevity reserve account” means the account established under Laws of 1953 and continued in Section 24 
(B) of the Implementing Statute that is used to maintain benefits payable to retired System members and System 
members’ beneficiaries. 

6. “Board” means the same as in A.R.S. § 38-711.  
7. “Employer” means the same as in A.R.S. § 38-711. 
8. “Employer account” means that portion of a non-retired member’s System retirement account that contains employer 

contributions, supplemental credits, and accumulated interest on employer contributions and supplemental credits. 
9. “Employer contributions” means the same as in A.R.S. § 38-711. 
10. “Excess surplus” means the funds in the beneficiary longevity reserve account that exceed the funded status range and that 

are subject to allocation by the Board as provided in R2-8-203(A)(3). 
11. “Fiscal year” means the same as in A.R.S. § 38-711. 
12. “Funded status” means the ratio, expressed as a percentage, of the actuarial value of assets for System members to the 

total liabilities of the System for future benefits. 
13. “Guaranteed account balance” means all System member and employer contributions in a System member’s retirement 

account, not including supplemental adjustments, plus the interest credited annually on those contributions. 
14. “Guaranteed benefit” means the portion of a retired system member’s or the retired System member’s beneficiary’s 

monthly benefit derived from the guaranteed account balance and calculated at the time of retirement. 
15. “Implementing Statute” means Arizona Session Laws 1995, Chapter 32, Section 24, as amended by Arizona Session Laws 

1999, Chapter 66, Section 1. 
16. “Interest” means the assumed actuarial investment earnings rate approved by the Board. 
17. “Market value” means an estimated monetary worth of an asset, based on the current demand for the asset and the amount 

of that type of asset that is available for sale. 
18. “Member” means the same as in A.R.S. § 38-711. 
19. “Member contributions” means the same as in A.R.S. § 38-711. 
20. “Monthly benefit” means the annuitized payment of a retired System member’s guaranteed and non-guaranteed account 

balances. 
21. “Non-guaranteed account balance” means the sum of all supplemental adjustments and interest credited on those 

adjustments. 
22. “Non-guaranteed benefit” means: 

a. The portion of the monthly benefit derived from all supplemental adjustments and interest credited on those 
adjustments, 

b. The 13th check, and 
c. The 14th check 

23. “Plan” means the same as “defined benefit plan” in A.R.S. § 38-769, and administered by the ASRS. 
24. “Retirement account” means the same as in A.R.S. § 38-771. 
25. “Supplemental adjustment” means the amount credited or debited to a non-retired system member’s employer account or 

to a retired System member’s non-guaranteed benefit as determined by Section 24 (B) of the Implementing Statute. 
26. “System” means the same as “defined contribution plan” as defined in A.R.S. § 38-769, and which is administered by the 

ASRS. 
27. “Total liabilities” means the amount needed to pay all System benefits. 

Historical Note 
New Section made by final rulemaking at 10 A.A.R. 1962, effective May 4, 2004 (Supp. 04-2). 

R2-8-202. Expired 

Historical Note 
New Section made by final rulemaking at 10 A.A.R. 1962, effective May 4, 2004 (Supp. 04-2). Amended by emergency 

rulemaking at 10 A.A.R. 4259, effective September 30, 2004 (Supp. 04-3). Amended by final rulemaking at 10 A.A.R. 
4346, effective October 5, 2004 (Supp. 04-3). Section amended and Table 1 repealed by final rulemaking at 13 A.A.R. 
4581, effective February 2, 2008 (Supp. 07-4). Section expired under A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective 

July 14, 2010 (Supp. 10-3). 

R2-8-203. Expired 

Historical Note 
New Section made by final rulemaking at 10 A.A.R. 1962, effective May 4, 2004 (Supp. 04-2). Section expired under 

A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

R2-8-204. Expired 

Historical Note 
New Section made by final rulemaking at 10 A.A.R. 1962, effective May 4, 2004 (Supp. 04-2). Section expired under 

A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

R2-8-205. Expired 



Historical Note 
New Section made by final rulemaking at 10 A.A.R. 1962, effective May 4, 2004 (Supp. 04-2). Section expired under 

A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

R2-8-206. Expired 

Historical Note 
New Section made by final rulemaking at 10 A.A.R. 1962, effective May 4, 2004 (Supp. 04-2). Section expired under 

A.R.S. § 41-1056(E) at 16 A.A.R. 1765, effective July 14, 2010 (Supp. 10-3). 

R2-8-207. Return of Contributions 
A. A System member who elects to receive a return of contributions under A.R.S. § 38-740 is paid as follows: 

1. The ASRS shall pay the guaranteed portion of the account balance no sooner than 30 days after the member separates from 
service, unless earlier payment is otherwise authorized by law; 

2. The ASRS shall pay the non-guaranteed portion of the account balance upon completion of the actuarial valuation for the 
fiscal year end immediately before the date the member separates from service; and 

3. The ASRS shall pay the entire account balance no later than 90 days after the member separates from service. 
B. A non-retired member’s beneficiary who qualifies for and elects a lump-sum payout under A.R.S. § 38-762, is paid as follows: 

1. The ASRS shall pay the guaranteed portion of the account balance upon verification of the member’s death and 
determination of the deceased member’s guaranteed portion of the account balance, 

2. The ASRS shall pay the non-guaranteed portion of the account balance upon completion of the actuarial valuation for the 
fiscal year end immediately before the date of the member’s death, and 

3. The ASRS shall pay the entire account balance no later than 90 days after the beneficiary requests the lump-sum payout. 
C. If the ASRS pays a partial lump sum to a System member at retirement, the proportion of the guaranteed to non-guaranteed 

funds the ASRS pays to the System member is equal to the proportion of guaranteed to non-guaranteed funds in the System 
member’s entire account. 

Historical Note 
New Section made by final rulemaking at 10 A.A.R. 1962, effective May 4, 2004 (Supp. 04-2). 

ARTICLE 3. RESERVED 

ARTICLE 4. PRACTICE AND PROCEDURE BEFORE THE BOARD 

R2-8-401. Definitions 
The following definitions apply to this Article unless otherwise specified: 

1. “Appealable agency action” has the same meaning as in A.R.S. § 41-1092. 
2. “Board” has the same meaning as in A.R.S. § 38-711. 
3. “Director” means the Director appointed by the Board as provided in A.R.S. § 38-715. 
4. “Party” has the same meaning as in A.R.S. § 41-1001. 
5. “Person” has the same meaning as in A.R.S. § 41-1001. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1). 

R2-8-402. General Procedures 
In computing any time period, parties shall exclude the day from which the designated time period begins to run. Parties shall 
include the last day of the period unless it falls on a Saturday, Sunday, or legal holiday. When the time period is 10 days or less, 
parties shall exclude Saturdays, Sundays, and legal holidays. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1). 

R2-8-403. Request for a Hearing of an Appealable Agency Action 
A. A person who is not satisfied with a decision by the Director that is an appealable agency action may file a Request for a Hearing, 

in writing, with the Director. The request shall include the following: 
1. The name and mailing address of the member, employer, or other person filing the request; 
2. The name and mailing address of the attorney for the person filing the request, if applicable; 
3. A concise statement of the reasons for the appeal. 

B. The person requesting a hearing shall file the Request for a Hearing with the ASRS Office of the Director within 30 days after 
receiving a decision of the Director and a Notice of an Appealable Agency Action. The date the request is filed is established 
by the Director’s date stamp on the face of the first page of the request. 

C. Upon receipt of the Request for a Hearing, the ASRS shall notify the Office of Administrative Hearings as required in A.R.S. § 
41-1092.03. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1). 

R2-8-404. Board Decisions on Hearings before the Office of Administrative Hearings 



A recommended decision from the Office of Administrative Hearings that is sent to ASRS at least 30 days before the Board’s next 
regular monthly meeting, shall be reviewed by the Board at that monthly meeting. At the monthly meeting, the Board shall render 
a decision to accept, reject, or modify the findings of fact, conclusions of law and recommendations in whole or in part. If the Board 
modifies or rejects a recommended decision, the Board shall state the reasons for the modification or rejection. The Board shall 
deliver the Board’s final decision to the Office of Administrative Hearings within five days after the monthly meeting at which the 
Board made the final decision. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1). 

R2-8-405. Rehearing; Review of a Final Decision 
A. Except as provided in subsection (H), any party in an appealable agency action aggrieved by a final decision may file with the 

Board a written motion for rehearing or review of the final decision specifying the particular grounds not later than 30 days 
after service of the decision. 

B. A party may amend a motion for rehearing or review at any time before the Board rules on the motion. A party may file a 
response within 15 days after the motion or amended motion is filed. The Board may require the filing of written briefs upon 
the issues raised in the motion and may provide for oral argument. 

C. The Board may grant a rehearing or review of a decision for any of the following causes materially affecting the moving party’s 
rights: 
1. Irregularity in the administrative proceedings of the agency or the hearing officer, or any order or abuse of discretion that 

deprives the moving party of a fair hearing; 
2. Misconduct of the Board, the hearing officer, or the prevailing party; 
3. Accident or surprise that could not have been prevented by ordinary prudence; 
4. Newly discovered material evidence that could not with reasonable diligence have been discovered and produced at the 

original hearing; 
5. Excessive or insufficient penalties; 
6. Error in the admission or rejection of evidence or other errors of law occurring at the administrative hearing; or 
7. That the decision is not justified by the evidence or is contrary to law. 

D. The Board may affirm or modify the decision or grant a rehearing or review to all or any of the parties on all or part of the issues 
for any of the reasons in subsection (C). An order granting a rehearing or review shall specify with particularity the grounds 
for the order. 

E. Not later than 10 days after the decision, the Board may, after giving each party notice and an opportunity to be heard, order a 
rehearing or review of its decision for any reason for which it might have granted a rehearing or review on motion of a party. 
After giving the parties or their counsel notice and an opportunity to be heard on the matter, the Board may grant a motion for 
rehearing or review for a reason not stated in the motion. In either case, the order granting a rehearing or review shall specify 
the grounds on which it is granted. 

F. When a motion for rehearing or review is based upon an affidavit, the affidavit shall be filed with the motion. An opposing party 
may, within 15 days after filing, file an opposing affidavit. The Board may extend the period for filing an opposing affidavit 
for not more than 20 days for good cause shown or by written stipulation of the parties. The Board may permit a reply affidavit. 

G. The Board shall rule on the motion within 15 days after the response to the motion is filed or if a response is not filed, within 
five days of the expiration of the response period. 

H. If the Board makes a specific finding that the immediate effectiveness of a particular decision is necessary for the preservation 
of the public peace, health, and safety and that a rehearing or review of the decision is impracticable, unnecessary, or contrary 
to the public interest, the decision may be issued as a final decision without an opportunity for a rehearing or review. If a 
decision is issued as a final decision without an opportunity for rehearing or review, an application for judicial review of the 
decision may be made within the time limits permitted for applications for judicial review of the Board’s final decisions. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1). 

ARTICLE 5. PURCHASING SERVICE CREDIT 

R2-8-501. Definitions 
The following definitions apply to this Article unless otherwise specified: 

1. “Active duty” has the same meaning as in 32 U.S.C. 101. 
2. “Active duty termination date” means the day a member: 

a. Separates from active military duty; 
b. Is released from active duty-related hospitalization or one year after initiation of active duty-related hospitalization, 

whichever date is earlier; or 
c. Dies as a result of active military duty. 

3. “Active member” means the same as in A.R.S. § 38-711. 
4. “Active reserve duty” means participating in required meetings and annual training in a Reserve or National Guard branch 

of the United States uniformed service. 
5. “Actuarial present value” means an amount in today’s dollars of a member’s future retirement benefit calculated using 

appropriate actuarial assumptions and the: 



a. Member’s current years of credited service to the nearest month; 
b. Member’s age to the nearest day; 
c. Amount of service credit the member wishes to purchase to the nearest month, except for the calculation in R2-8-

506(A)(2); and 
d. Member’s current annual compensation. 

6. “ASRS” means the same as in A.R.S. § 38-711. 
7. “ASRS employer” means the same as “employer” in A.R.S. § 38-711. 
8. “Authorized employer representative” means an individual who has been delegated the authority to act on behalf of an 

ASRS employer to provide the ASRS with information. 
9. “Authorized representative” means an individual who has been delegated the authority to act on behalf of a custodian, 

trustee, plan administrator, or, if applicable, a member. 
10. “Compensation” means the same as in A.R.S. § 38-769. 
11. “Credited service” means the same as in A.R.S. § 38-711. 
12. “Current annual compensation” means the greater of: 

a. Annualized compensation of the full pay period immediately before the date of a request to ASRS to purchase credited 
service pursuant to section 38-743 or 38-745. 

b. Annualized compensation of the partial year if the member has less than twelve months total credited service on the 
date of a request to purchase credited service pursuant to section 38-743 or 38-745. 

c. The sum of the twelve months of compensation immediately before the date of a request to ASRS to purchase credited 
service pursuant to section 38-743 or 38-745. 

d. The sum of the thirty-six months of compensation immediately before the date of a request to ASRS to purchase 
credited service pursuant to section 38-743 or 38-745 divided by three. 

e. If the member has retired one or more times from ASRS, the average monthly compensation that was used for 
calculating the member’s last pension benefit times twelve. A.R.S. § 38-711(10). 

13. “Current years of credited service” means the amount of credited service a member has earned or purchased, and the 
amount of service credit for which an Irrevocable Payroll Deduction Authorization is in effect for which the member has 
not yet completed payment, but does not include any current requests to purchase service credit for which the member 
has not yet paid. 

14. “Custodian” means a financial institution that holds financial assets for guaranteed safekeeping. 
15. “Day” means a calendar day, and excludes the: 

a. Day of the act or event from which a designated period of time begins to run; and 
b. Last day of the period if a Saturday, Sunday, or official state holiday. 

16. “Direct rollover” means distribution of eligible funds made payable to the ASRS as a contribution for the benefit of an 
eligible member from a retirement plan listed in A.R.S. § 38-747(H)(2) or (H)(3). 

17. “Eligible funds” means payments listed in A.R.S. § 38-747(H)(2) and (3). 
18. “Eligible member” means an active member of the Plan or a Plan member who is receiving benefits under the Long Term 

Disability Program established by A.R.S. Title 38, Chapter 5, Article 2.1. 
19. “Error” means a typographical mistake, incorrect information, or other inaccuracy, whether intentional or unintentional. 
20. “Forms of payment” means check, cashier’s check, money order, Irrevocable Payroll Deduction Authorization, direct 

rollover, trustee-to-trustee transfer, IRA rollover and termination pay distribution. 
21. “Forfeited service” means credited service for which the ASRS has returned retirement contributions to the member under 

A.R.S. § 38-740. 
22. “Immediate family member” means: 

a. A member’s spouse or life partner; 
b. A member’s natural, step, or adopted sibling; 
c. A member’s natural, step, or adopted child; 
d. A member’s natural, step, or adoptive parent; or 
e. An individual for whom the member has legal guardianship. 

23. “Indirect IRA rollover” means funds already distributed to the eligible member from a retirement plan listed in A.R.S. § 
38-747(H)(3) that are then paid by the eligible member to the ASRS as a contribution for the benefit of the eligible 
member. 

24. “IRA” means an Individual Retirement Account or Annuity under IRC § 408. 
25. “IRC” means the Internal Revenue Code. 
26. “Irrevocable payroll deduction authorization” means an irrevocable contract between an eligible member, an ASRS 

employer, and the ASRS that requires the ASRS employer to withhold payments from a member’s pay for a specified 
amount and for a specified number of payments, as provided in A.R.S. § 38-747. 

27. “Leave of absence” means the same as in A.R.S. § 38-711. 
28. “Life partner” means an individual who lives with a member as a spouse, but without being legally married. 
29. “Member” means the same as in A.R.S. § 38-711. 
30. “Military service” means active duty or active reserve duty with any branch of the United States uniformed services. 
31. “Military service record” means a United States uniformed services document that provides proof of active duty or active 

reserve duty time, including a military form DD-214 or other military form that provides the following information: 



a. The member’s full name; 
b. The member’s Social Security number; 
c. Type of discharge the member received; 
d. Active duty dates, if applicable; and 
e. Active reserve duty dates, if applicable. 

32. “Other public service” means previous employment listed in A.R.S. § 38-743(A). 
33. “PDA pay-off letter” means written correspondence from the ASRS to a member that specifies the amount necessary to 

be paid by the member to complete an Irrevocable Payroll Deduction Authorization and receive the credited service 
specified in the Irrevocable Payroll Deduction Authorization. 

34. “Person” means the same as in A.R.S. § 1-215. 
35. “Plan” means the same as “defined benefit plan” in A.R.S. § 38-769, and administered by the ASRS. 
36. “Plan Administrator” means the person authorized to represent a specific eligible plan as addressed in IRC § 414(g). 
37. “Political subdivision” means the same as in A.R.S. § 38-711. 
38. “Political subdivision entity” means the same as in A.R.S. § 38-711. 
39. “Presidential Call-up” means a directive from the President of the United States, Cabinet Secretary, or Secretary of any 

United States uniformed service, initiating active duty for personnel of active military, or active or inactive National 
Guard and Reserve branches of the United States uniformed services. 

40. “Public employer” means the United States government, a state of the United States, a political subdivision of a state of 
the United States, or a political subdivision entity. 

41. “Rollover” means a contribution to the ASRS by an eligible member of an eligible rollover distribution from one or more 
of the retirement plans listed in A.R.S. § 38-747(H)(2) and (3). 

42. “Service credit” means forfeited service under A.R.S. § 38-742, leave of absence under A.R.S. § 38-744, military service 
and Presidential Call-up service under A.R.S. § 38-745, and other public service under A.R.S. § 38-743 that an eligible 
member may purchase. 

43. “SP invoice” means a written correspondence from the ASRS informing an eligible member of the amount of money 
required to purchase a specified amount of service credit. 

44. “Terminate employment” means to end the employment relationship between a member and an ASRS employer with the 
intent that the member not return to employment with that ASRS employer. 

45. “Termination pay distribution” means an ASRS employer’s payment to the ASRS of an eligible member’s termination 
pay to purchase service credit as specified in § 38-747(B)(2). 

46. “Three full calendar months” means the first day of the first full month through the last day of the third full month. 
47. “Transfer employment” means to terminate employment with one ASRS employer with which a member has an 

Irrevocable Payroll Deduction Authorization: 
a. After accepting an offer to work for a new ASRS employer, or 
b. While working as an active member for a different ASRS employer. 

48. “Trustee-to-trustee transfer” means a transfer of assets to the ASRS as authorized in A.R.S. § 38-747(I), from a retirement 
program listed in R2-8-515(A) from which, at the time of the transfer, a member is not eligible to receive a distribution. 

49. “Uniformed services” means the United States Army, Army Reserve, Army National Guard, Navy, Navy Reserve, Air 
Force, Air Force Reserve, Air Force National Guard, Marine Corps, Marine Corps Reserve, Coast Guard, Coast Guard 
Reserves, the National Oceanic and Atmospheric Administration, and the Public Health Service. 

50. “United States” means the same as in A.R.S. § 1-215. 
51. “Window credit” means overpayments made on previously purchased service credit by eligible members of the ASRS as 

provided by Laws 1997, Ch. 280, § 21, and Laws 2003, Ch. 164, § 3. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). Amended by final rulemaking at 18 A.A.R. 
3130, effective January 6, 2013 (Supp. 12-4). Amended by final rulemaking at 19 A.A.R. 764, effective June 1, 2013 

(Supp. 13-2).  

R2-8-502. Request to Purchase Service Credit and Notification of Cost 
A. An eligible member may request to purchase service credit verbally, in writing, or electronically. The eligible member shall 

provide the eligible member’s mailing address and designate which category of service credit the eligible member is requesting 
to purchase. 

B. The ASRS shall send a letter acknowledging the request to purchase service credit to the mailing address provided by the eligible 
member. The ASRS shall provide, with the acknowledgment letter, any form specified in this Article that corresponds to the 
category of service credit the eligible member requests to purchase and indicate in the acknowledgment letter the deadline for 
providing supporting documentation of service credit to the ASRS. 

C. Except as provided in R2-8-519(A), the eligible member shall provide documentation of service credit as required by this Article 
within 90 days of the eligible member’s request to purchase service credit. If the ASRS has not received complete and correct 
documents within 90 days of the request to purchase service credit, the ASRS shall cancel the eligible member’s request to 
purchase service credit. The eligible member may make a new request to purchase service credit. 



D. Upon receipt of the documentation required by this Article from the eligible member and if the eligible member’s request to 
purchase service credit meets the requirements of this Article, the ASRS shall provide the following to the eligible member: 
1. A SP invoice stating the cost to purchase the amount of service credit the member is eligible to purchase and the date 

payment is due; 
2. A Service Purchase Payment Request form requesting the following information: 

a. The member’s name; 
b. The member’s Social Security number; 
c. The member’s mailing address; 
d. The member’s daytime telephone number; 
e. ID number listed on the SP invoice; 
f. Either the number of years or partial years of service credit the member wishes to purchase or the cost for the number 

of years or partial years of service the member wishes to purchase, not exceeding the years or partial years and cost 
specified on the SP Invoice; 

g. If the member elects to pay for the service credit by trustee-to-trustee transfer, IRA rollover, distributed rollover 
contribution, or direct rollover, the anticipated number of rollovers or transfers; 

h. If the member elects to pay by Irrevocable Payroll Deduction Authorization, the amount of money the member wishes 
to pay per pay period; 

i. If the member elects to pay for the service credit by check, the check number and amount of the check; 
j. If the member elects to pay any cost remaining at retirement or termination of employment with a termination pay 

distribution, the retirement date or last date of work; 
k. The member’s signature and date of the signature; and 

3. Other forms the member may need to complete the request for service credit purchase. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). Amended by final rulemaking at 18 A.A.R. 
3130, effective January 6, 2013 (Supp. 12-4). 

R2-8-503. Requirements Applicable to All Service Credit Purchases 
A. To purchase service credit at the amount provided in an SP invoice, an eligible member shall purchase the service credit by 

check or money order, or request an Irrevocable Payroll Deduction Authorization, rollover, transfer or termination pay 
distribution as specified in this Article, by the due date specified on the SP invoice. 

B. An eligible member may purchase all of the service credit or a portion of the service credit. If the eligible member wishes to 
purchase only a portion of the service credit, the eligible member shall specify, on the Service Purchase Payment Request 
form identified in R2-8-502(D)(2): 
1. The dollar amount the eligible member wishes to purchase, up to the amount specified on the SP invoice, or 
2. The number of years or partial years the eligible member wishes to purchase, not exceeding the years or partial years 

specified on the SP invoice. 
C. If the eligible member elects to purchase only a portion of the service credit, the cost and amount of service credit the eligible 

member identifies on the Service Purchase Payment Request form is only an estimate and may be more or less than the actual 
cost or amount of service credit purchased by the eligible member. 

D. The eligible member shall not request to purchase additional service credit based on the SP invoice until the member has 
completed the purchase of the previously requested portion of service credit or cancel the request as specified in subsection 
(F). 

E. ASRS shall not consider more than one active request at a time from a member to purchase service credit in a single category. 
The categories are: 
1. Leave of absence, 
2. Military service,  
3. Presidential Call-up service, 
4. Forfeited service, and 
5. Other public service. 

F. An eligible member may cancel an active request to purchase a specific category of service credit verbally or in writing, and 
submit a new request in the same category of service credit for a different amount of service credit. 

G. If an eligible member is entitled to a window credit, the eligible member may apply the window credit to purchase service credit. 
To apply a window credit to a purchase of service credit, the eligible member shall make a request to the ASRS in writing by 
the due date specified on the SP invoice and include the following information: 
1. The amount the member wants to apply, 
2. The member’s signature, and 
3. The date of the member’s signature. 

H. The amount of service credit an eligible member may purchase and the benefits an eligible member may receive are subject to 
the limitations prescribed in A.R.S. § 38-747(E). 

I. On or before the due date specified on the SP Invoice, ASRS shall extend the time for an eligible member to respond to an SP 
invoice as follows: 



1. If the member notifies the ASRS of an ASRS error, the time is extended 30 days after the date the ASRS sends notification 
to the eligible member that the ASRS has corrected the error; 

2. If an ASRS internal review is made of the member’s service credit purchase request, the time is extended 30 days after the 
date ASRS sends notification to the member that the review is completed; 

3. If the member appeals an issue regarding the SP invoice under Article 4 of this Chapter, the time is extended 30 days after 
the date ASRS sends notification to the member that a decision on the appeal has been made; or 

4. If an unforeseeable event occurs that is outside of the member’s control, such as an incapacitating illness of the member or 
death of an immediate family member, and the member notifies the ASRS of the event, the ASRS shall extend the time 
by up to six months, after a review of the unforeseeable event to determine the length of the extension. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). Amended by final rulemaking at 18 A.A.R. 
3130, effective January 6, 2013 (Supp. 12-4).  

R2-8-504. Service Credit Calculation for Purchasing Service Credit 
An eligible member who purchases service credit shall receive one month of credited service for one or more days of service in a 
calendar month. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). 

R2-8-505. Restrictions on Purchasing Overlapping Service Credit; Transfers 
A. The ASRS shall not permit an eligible member to purchase service credit that, when added to credited service earned in any 

plan year, results in more than: 
1. One year of credited service in any plan year, or 
2. One month of credited service in any one calendar month. 

B. The restrictions in subsection (A) do not apply to service credit that an eligible member transfers from another retirement system 
to the ASRS as authorized in A.R.S. § 38-730 or A.R.S. Title 38, Chapter 5, Article 7, whether the eligible member requests 
the transfer before or after purchasing other service credit. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). 

R2-8-506. Cost Calculation for Purchasing Service Credit 
A. For leave of absence service credit, military service credit, and other public service credit, the ASRS shall calculate, as of the 

date of the request to purchase service credit: 
1. The actuarial present value of the future retirement benefit for the member including the service credit that the eligible 

member requests to purchase, and 
2. The actuarial present value of the future retirement benefit for the member without the service credit that the eligible member 

requests to purchase. 
B. The cost for purchasing the service credit that the member requests to purchase is the difference between the actuarial present 

value in subsection (A)(1) and the actuarial present value in subsection (A)(2). 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). 

R2-8-507. Required Documentation and Calculations for Forfeited Service Credit 
A. An eligible member who requests to purchase service credit for forfeited service under A.R.S. § 38-742 shall provide to the 

ASRS: 
1. The eligible member’s: 

a. Full name and, if applicable, other names used while working for an ASRS employer for which the eligible member is 
requesting to purchase service credit; 

b. Mailing address; 
c. Telephone number, if applicable; 
d. Social Security number; 

2. The name of each ASRS employer, if known, for which the eligible member is requesting to purchase service credit for 
forfeited service; 

3. The year the eligible member began working for each ASRS employer and the year the eligible member left each 
employment, if known; and 

4. The year the eligible member believes the ASRS returned retirement contributions to the member. 
B. The amount the eligible member shall pay to purchase service credit for previously forfeited service is the amount of retirement 

contributions that the ASRS returned to the eligible member, plus interest on that amount from the date on the return of 
retirement contributions check to the date of redeposit at the interest rate determined by the Board as specified in A.R.S. § 38-
742. 

Historical Note 



New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 
rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-508. Required Documentation and Calculations for Leave of Absence Service Credit 
A. An eligible member may request to purchase service credit for an approved leave of absence from an ASRS employer under 

A.R.S. § 38-744. To request to purchase service credit for an approved leave of absence the eligible member shall provide to 
the ASRS: 
1. An Approved Leave of Absence form that includes: 

a. The following information completed by the eligible member: 
i. The eligible member’s full name and, if applicable, other names used while working for the ASRS employer; 
ii. The eligible member’s Social Security number; 
iii. The eligible member’s mailing address; 
iv. The eligible member’s daytime telephone number; 
v. A statement that the eligible member understands that up to one year of leave of absence service credit may be 

purchased for each approved leave of absence, if the eligible member returns to work for the employer that 
approved the leave of absence unless employment could not be resumed because of disability or nonavailability 
of a position; 

vi. A statement that the eligible member understands that the ASRS uses the actuarial present value calculation 
method to determine the cost of the service purchase request; 

vii. A statement that the eligible member authorizes the ASRS employer to provide any necessary personal 
information to ASRS in order to process this request; and 

viii. The member’s dated signature; and 
b. The following information completed by the ASRS employer; 

i. The beginning date and ending date of the approved leave of absence; 
ii. The date the eligible member returned to work or a statement of why employment was not resumed; 
iii. Name of the employer; 
iv. The authorized employer representative’s name; 
v. The authorized employer representative’s telephone number and, if applicable, fax number; and 
vi. The authorized employer representative’s dated signature verifying that the approved leave of absence benefited 

or was in the best interest of the employer; and 
2. A copy of the guidelines referenced in A.R.S. § 38-744, if applicable. 

B. The amount the member shall pay to purchase service credit for leave of absence is determined as provided in R2-8-506. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-509. Required Documentation and Calculations for Military Service Credit 
A. An eligible member may request to purchase military service credit under A.R.S. § 38-745(A) and (B). To request to purchase 

military service credit, the eligible member shall provide to the ASRS: 
1. The items listed in R2-8-507(A)(1); 
2. A copy of the eligible member’s military service record; and 
3. A completed, signed, dated, and notarized Affidavit of Military Service form that contains: 

a. The member’s full name; 
b. The member’s Social Security number; 
c. The branch of the uniformed services the member was in; 
d. Whether the member was active duty or active reserve duty; 
e. The years and months by fiscal year that the member was in active duty or active reserve duty for which the member 

wishes to purchase service credit; 
f. Acknowledgement that the member has attached: 

i. Proof of honorable discharge for each type of military service listed on the form; and 
ii. The member’s military service record that supports all of the service listed on the affidavit; 

g. The following statements of understanding initialed by the member: 
i. I understand that any person who knowingly makes any false statement or who falsifies or permits to be falsified 

any record of the retirement plan with an intent to defraud the plan is guilty of a class 6 felony per Arizona 
Revised Statutes Section 38-793; 

ii. I understand this transaction is subject to audit and if any errors or misrepresentations are discovered as a result 
of this audit, my total credited service with the ASRS will be adjusted as necessary and if I am retired, my 
retirement benefit will also be adjusted; 

iii. I understand that the service listed on this affidavit does not include time that I either volunteered or was ordered 
into active duty military service as part of a Presidential Call-up. This service is purchased under Presidential 
Call-up and requires a Presidential Call-up form to be completed by your employer; and 

iv. I understand that any time I have listed on this affidavit for Reserve or National Guard time reflects the months 
that I attended at least one drill or assembly for each month listed. 



B. The amount the eligible member pays to purchase military service credit is determined as provided in R2-8-506. 
C. ASRS determines the amount of service credit an eligible member receives for active duty and active reserve duty time by the 

time listed on the Affidavit of Military Service form, if the service listed is supported by the information contained in the 
member’s military service record. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-510. Required Documentation and Calculations for Presidential Call-up Service Credit 
A. An eligible member or the eligible member’s beneficiary who meets the requirements under A.R.S. § 38-745(C) shall receive 

up to 60 months of Presidential Call-up service under A.R.S. § 38-745(C) through (I). In order to determine the amount of 
contributions the ASRS employer owes to purchase service credit for Presidential Call-up service, the eligible member’s 
ASRS employer shall provide to the ASRS a copy of the eligible member’s military service record and a completed Military 
Call-up form that includes the following: 
1. The member’s full name; 
2. The member’s Social Security number; 
3. The start date of Presidential Call-up Service; 
4. The end date of Presidential Call-up Service; 
5. Whether the member received paid leave while on Presidential Call-up; 
6. The date the member returned to work for the ASRS employer; 
7. The salary for each fiscal year while the member is on Presidential Call-up, including any salary increases the eligible 

member would have received had the member not left employment due to Presidential Call-up, if applicable; 
8. The ASRS employer’s name and address; 
9. The name of a contact individual for the ASRS employer, and that individual’s business and fax telephone numbers; 
10. The contact individual’s signature and date of signature; 
11. If applicable, the earlier of: 

a. The date that the member was released from the hospital for injuries sustained as a result of participating in a 
Presidential Call-up; or 

b. The date that the member was hospitalized for one year for injuries sustained as a result of participating in a Presidential 
Call-up; and 

12. A copy of the member’s death certificate, if applicable. 
B. An ASRS employer shall make the request to purchase service credit for Presidential Call-up service within 30 days after the 

member’s active duty termination date. 
C. The ASRS calculates the amount the ASRS employer pays to purchase Presidential Call-up service by multiplying the eligible 

member’s salary at the time active duty commences, by the contribution rate in effect for the period of active duty, and by the 
years or partial years of service elapsing from the active duty commencement date through the active duty termination date. 
Included in the calculation are any salary increases the member would have received if the member had not left work to 
participate in a Presidential Call-up. 

D. The ASRS shall send the ASRS employer a statement of cost for purchase of the Presidential Call-up service credit, based on 
the calculation in subsection (B). Within 90 days from the date on the ASRS statement of cost, the ASRS employer shall pay 
to the ASRS the amount on the statement. If the ASRS employer fails to make full payment within the 90 days, interest shall 
accrue on the unpaid balance at the assumed actuarial investment earnings rate approved by the Board in effect on the date of 
the statement of cost. 

E. If an ASRS employer deducts retirement and long-term disability contributions from an eligible member’s pay while the eligible 
member is on Presidential Call-up service, the ASRS shall return the contributions to the ASRS employer after the ASRS 
receives the information in subsection (A). 

F. If an ASRS employer deducts retirement contributions from an eligible member’s pay while the eligible member is on 
Presidential Call-up service, and the eligible member does not return to the ASRS employer after separation from active 
military service, the ASRS shall apply the retirement contributions to the member’s credited service. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-511. Required Documentation and Calculations for Other Public Service Credit 
A. An eligible member who requests to purchase other public service credit under A.R.S. § 38-743 shall provide to the ASRS a 

completed Affidavit of Other Public Service form, signed and dated by the member, and notarized, that includes the following: 
1. The member’s full name; 
2. The member’s Social Security number; 
3. Other names used by the member during employment with the other public service employer, if applicable; 
4. The name and mailing address of the other public service employer; 
5. The position the member held while working for the other public service employer; 



6. A contact name and telephone number of an individual in the other public service employer’s human resources department 
who can verify employment, if known; 

7. The years and months by fiscal year of other public service the member worked and wishes to purchase; 
8. If the other public service employer was a non-ASRS employer, a statement of whether the member participated in the non-

ASRS employer’s retirement plan; 
9. If the member participated in a non-ASRS public service employer’s retirement plan, the name of the retirement plan, 

identifying whichever one of the following applies: 
a. The approximate date the member took a return of retirement contributions; 
b. The plan is non-contributory and the member is not eligible for benefits from the plan; or 
c. That, if not using all of the retirement contributions as a pre-tax rollover, the member will request a return of retirement 

contributions and forfeit all rights to any benefits from the plan and provide the ASRS with documentation that the 
member has forfeited all rights to benefits from the plan no later than the due date specified on the SP invoice; and 

10. Acknowledgement that: 
a. Knowingly making a false statement or falsifying or permitting falsification of any record of the ASRS with an intent 

to defraud ASRS is a Class 6 felony, pursuant to A.R.S. § 38-793; 
b. The service purchase transaction is subject to audit and if any errors are discovered, the ASRS shall adjust a member’s 

total credited service with the ASRS, or if the member is already retired, adjustments to the member’s credited 
service will affect the member’s retirement benefit; and 

c. If an audit determines that the member is eligible for a benefit from the other public service employer’s retirement 
plan, the member is required to take necessary steps to forfeit the benefit, and if the forfeiture is not completed 
within 90 days of being notified of the audit results, the service credit purchase listed on this application will be 
revoked and any funds paid to purchase the service credit will be refunded to the member. 

B. The amount the member shall pay to purchase other public service credit is determined as provided in R2-8-506. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-512. Purchasing Service Credit by Check, Cashier’s Check, or Money Order 
A. An eligible member may purchase service credit by check, cashier’s check, or money order. 
B. Within 30 days of the issue date on the SP invoice or PDA pay-off letter, the member shall ensure that the ASRS receives the 

completed Service Purchase Payment Request form with the information specified in R2-8-502(D)(2) and a check, cashier’s 
check, or money order made to the order of the Arizona State Retirement System in the amount to purchase the requested 
service credit. 

C. If an eligible member purchases service credit by check, cashier’s check, or money order in conjunction with one or more 
rollovers, trustee-to-trustee transfers, or termination pay, the member shall make payment within 30 days after the date the 
ASRS sends written confirmation that the ASRS received the final rollover, trustee-to-trustee transfer, or termination pay 
payment. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-513. Purchasing Service Credit by Irrevocable Payroll Deduction Authorization 
A. An eligible member may purchase service credit by Irrevocable Payroll Deduction Authorization. 
B. By the due date specified on the SP invoice, the member shall ensure that the ASRS receives the completed Service Purchase 

Payment Request form with the information specified in R2-8-502(D)(2). 
C. If the eligible member elects to pay for service credit by Irrevocable Payroll Deduction Authorization, ASRS shall prepare an 

Irrevocable Payroll Deduction Authorization and send it to the eligible member for signature. The member shall ensure that 
the ASRS receives the signed Irrevocable Payroll Deduction Authorization within 30 days after the date on the Irrevocable 
Payroll Deduction Authorization. The signed Irrevocable Payroll Deduction Authorization becomes irrevocable upon receipt 
by the ASRS. 

D. At the time the eligible member signs the Irrevocable Payroll Deduction Authorization the eligible member may elect to use 
termination pay towards the balance of the Irrevocable Payroll Deduction Authorization if the eligible member terminates 
employment. If the eligible member chooses this option, the eligible member shall complete the Termination Pay Addendum 
to the Irrevocable Payroll Deduction Authorization and return it to the ASRS along with the remainder of the Irrevocable 
Payroll Deduction Authorization that includes the following: 
1. A statement that the member: 

a. Understands and agrees that the member must continue working at least three full calendar months after the date of 
submission of the form before termination pay may be used on a pre-tax basis; 

b. Understands that if the termination payment exceeds the balance owed on the Irrevocable Payroll Deduction 
Authorization, the overage will be returned to the ASRS employer to be distributed to the member; and 



c. Elects to irrevocably agree to have termination pay that may be payable to the member upon termination of employment 
sent to the ASRS on a pre-tax basis and used toward any remaining balance of the Irrevocable Payroll Deduction 
Authorization if all scheduled payroll deductions have not been completed upon termination of service; and 

2. A statement that either all termination pay or a specified amount of termination pay is to be applied to the balance of the 
Irrevocable Payroll Deduction Authorization. 

E. The ASRS shall: 
1. Charge interest on the unpaid balance at the assumed actuarial investment earnings rate approved by the Board in effect at 

the time the authorization was entered into; 
2. Limit the payroll deduction time period to a maximum of 20 years; and 
3. Require a minimum payment of $10.00 per payroll period, or payment in an amount to purchase at least .001 year of service 

credit per payroll period, whichever is greater. 
F. The ASRS shall transmit the Irrevocable Payroll Deduction Authorization to the active member’s ASRS employer, and the 

ASRS employer shall implement the deduction on the first pay period after receiving the Irrevocable Payroll Deduction 
Authorization. 

G. If a deduction is not made under an Irrevocable Payroll Deduction Authorization within six months after the member signs the 
authorization, the authorization lapses and the member may make another request, which is recalculated based on the new 
request date unless the failure to begin deductions is due to an ASRS error. 

H. A period of leave of absence, long-term disability, or Presidential Call-up shall not cancel the Irrevocable Payroll Deduction 
Authorization. The ASRS employer shall resume deductions immediately upon the member’s return to that employment. The 
period during which the member is on leave of absence, on long-term disability, or leaves work because of a Presidential Call-
up is not included in the 20-year payment time limitation under subsection (E)(2). If the member does not return to active 
working status, whether due to termination of employment or retirement, the member may elect to purchase the balance of 
unpaid service under the Irrevocable Payroll Deduction Authorization at the time of termination or retirement as specified in 
this Section. 

I. Deductions made pursuant to an Irrevocable Payroll Deduction Authorization continue until the: 
1. Irrevocable Payroll Deduction Authorization is completed; 
2. Member retires, whether or not the member continues employment as allowed in A.R.S. §§ 38-766.01 and 38-764(J); or 
3. Member terminates all ASRS employment without transferring employment. 

J. If a member retires or terminates employment from all ASRS employers without transferring employment as stated in R2-8-
513.01 before all deductions are made as authorized by the Irrevocable Payroll Deduction Authorization, the member’s 
purchase of service credit is canceled unless the member notifies the ASRS in writing during the period 14 days before to 14 
days after retirement or termination from all ASRS employment of the intent to purchase the remaining amount due in a lump 
sum. 

K. When the member notifies ASRS of retirement or termination from all ASRS employment and requests to pay off the Irrevocable 
Payroll Deduction Authorization, the ASRS shall send the member a PDA pay-off letter to the mailing address given by the 
member. The ASRS shall calculate the amount owed by the member and reduce the amount owed by any excess interest that 
the member has paid. 

L. Within 30 days of the date of the PDA pay-off letter, the member shall ensure that the ASRS receives the completed SP Payment 
Request form with the information specified in R2-8-502(D)(2). The member may purchase the remaining service credit by 
one or more of the following methods: 
1. By check, cashier’s check, or money order made out to the ASRS under R2-8-512; 
2. By making a request to the ASRS for a rollover or transfer under R2-8-514 and completing the rollover or transfer within 

90 days of the date of the PDA pay-off letter; or 
3. By termination pay distribution under R2-8-519, if the member authorized this option at the time the member signed the 

Irrevocable Payroll Deduction Authorization. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). Amended by final rulemaking at 18 A.A.R. 
3130, effective January 6, 2013 (Supp. 12-4). 

R2-8-513.01. Irrevocable Payroll Deduction Authorization and Transfer of Employment to a Different ASRS Employer 
A. An Irrevocable Payroll Deduction Authorization continues if a member transfers employment. 
B. An Irrevocable Payroll Deduction Authorization ends if a member terminates employment without having accepted an offer to 

work for a new ASRS employer, and the member is not already an active member working for a different ASRS employer. 
The member shall then pay off the Irrevocable Payroll Deduction Authorization as specified in R2-8-513(J). 

C. If a retirement contribution is due from the new ASRS employer within 120 days from the member’s termination date with the 
previous employer, there is a rebuttable presumption that there is a transfer of employment. If a retirement contribution is not 
received within 120 days, the Irrevocable Payroll Deduction Authorization terminates. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-513.02 Termination Date 



For the purpose of an Irrevocable Payroll Deduction Authorization, the date a member is considered terminated from an ASRS 
employer is: 

1. For a member terminating employment, the member’s last pay period end date with that ASRS employer; 
2. For a member on Presidential Call-up who does not return to the same ASRS employer: 

a. Ninety days from the date of separation from Presidential Call-up service; 
b. Ninety days from the date released from the hospital, if injured while on Presidential Call-up service; 
c. The date the member has been hospitalized for one year for injuries sustained as a result of participating in a Presidential 

Call-up; or 
d. The date of the member’s death as a result of participating in a Presidential Call-up; 

3. For a member on leave of absence without pay who does not return to the same ASRS employer, the date the ASRS 
employer required the member to return to work; 

4. For a member who is unable to work because of a disability, the later of: 
a. The date the member’s request for long-term disability benefits are denied;  
b. The date the member no longer has sick leave and annual leave; or 
c. For a member on long-term disability who does not return to the same ASRS employer or transfer employment, the 

date long-term disability benefits are terminated. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-514. Purchasing Service Credit by Direct Rollover 
A. An eligible member may purchase service credit or pay off an Irrevocable Payroll Deduction Authorization by direct rollover at 

retirement or termination of employment without transferring employment. 
B. By the due date specified on the SP invoice, the member shall ensure that the ASRS receives the completed Service Purchase 

Payment Request form with the information specified in R2-8-502(D)(2). 
C. Upon receipt of the completed Service Purchase Payment Request form, the ASRS shall provide a Direct Rollover/Transfer 

Certification to Purchase Service Credit form, if the ASRS has not already provided the member with the form. 
D. The member shall ensure that the ASRS receives the Direct Rollover/Transfer Certification to Purchase Service Credit form 

completed by the member and the plan making the distribution within 90 days after the issue date of the SP Invoice. 
E. The information requested on the Direct Rollover/Transfer Certification to Purchase Service Credit form includes: 

1. Member’s full name; 
2. Member’s Social Security number; 
3. Member’s mailing address; 
4. Member’s daytime telephone number; 
5. The amount of each rollover or transfer, if applicable; 
6. The account number of each plan, if applicable; 
7. The member’s signature certifying that the member understands the requirements, limitations, and entitlements for the 

rollover/transfer that is being used to purchase service credit, and has read and understands the Direct Rollover/Transfer 
Certification to Purchase Service Credit form and any accompanying instructions and information sheets; 

8. The date the member signs the form; 
9. The authorized representative’s name and title; 
10. The authorized representative’s address; 
11. The authorized representative’s telephone number; 
12. Certification by the authorized representative that: 

a. The plan is either: 
i. A qualified pension, profit sharing, or 401(k) plan described in IRC § 401(a), or a qualified annuity plan described 

in IRC § 403(a); 
ii. A deferred compensation plan described in IRC § 457(b) maintained by a state of the United States, a political 

subdivision of a state of the United States, or an agency or instrumentality of a state of the United States; 
iii. An annuity contract described in IRC § 403(b); or 
iv. An IRA described in A.R.S. § 38-747(H)(3); 

b. The rollover/transfer specified on the form from which the pre-tax funds are being rolled over or transferred is intended 
to satisfy the requirements of the applicable section of the Internal Revenue Code; 

c. The authorized representative is not aware of any plan provision or any other reason that would cause the plan/IRA 
not to satisfy the applicable section of the Code; and 

d. The funds will be sent to the ASRS as a direct plan rollover, IRA rollover, or a trustee-to-trustee transfer; and 
13. The date and signature of the authorized representative. 

F. The ASRS shall provide the member with written notification regarding the eligibility of the rollover. 
G. The member shall contact the plan administrator to have the funds distributed and transferred to the ASRS. Except as provided 

in subsection (H), unless the ASRS receives a check for the correct amount from the plan within 90 days of the issue date on 
the SP invoice, the ASRS shall cancel the request to purchase service credit as specified in R2-8-502(C). 

H. At the written request of the member, the ASRS shall provide an extension of 60 days in which the check may be received by 
the ASRS from the plan at the written request of the member, if: 



1. The member has followed the procedure in this Article for requesting to purchase service credit, 
2. The member has responded to the ASRS correspondence within the time-frame set forth in this Article, 
3. The eligible plan has not provided to the ASRS the check to pay for the requested service credit purchase within 90 days of 

the date of the SP invoice, and 
4. The member makes the written request for extension before expiration of the 90 days. 

I. The member shall ensure that the ASRS receives a check from the plan, made payable to the ASRS, for an amount that does not 
exceed the amount specified on the SP Invoice. 

J. If the payment from the eligible plan exceeds the amount specified on the SP Invoice, the ASRS shall return the entire payment 
to the member. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-515. Purchasing Service Credit by Trustee-to-Trustee Transfer 
A. An eligible member may purchase service credit or pay off an Irrevocable Payroll Deduction Authorization at retirement or 

termination of employment without transferring employment by a trustee-to-trustee transfer if the member participates in: 
1. A deferred compensation plan described in IRC § 457 that is maintained by: 

a. The state of Arizona; 
b. A political subdivision, agency, or instrumentality of the state of Arizona; or 
c. A political subdivision entity of the state of Arizona; 

2. An annuity contract described in IRC § 403(b); or 
3. A retirement program qualified under IRC § 401(a) or 403(a). 

B. By the due date specified on the SP invoice, the ASRS shall receive from the member the completed Service Purchase Payment 
Request form described in R2-8-502(D)(2). 

C. Upon receipt of the completed Service Purchase Payment Request form, the ASRS shall provide a Direct Rollover/Transfer 
Certification to Purchase Service Credit form, if the ASRS has not already provided the member with the form. 

D. The member shall ensure that the member and the plan administrator complete the Direct Rollover/Transfer Certification to 
Purchase Service Credit form, containing all of the applicable information identified in R2-8-514(E), and ensure that the ASRS 
receives the form within 90 days after the issue date on the SP Invoice. 

E. The ASRS shall provide the member with written notification regarding the eligibility of the transfer. 
F. The member shall contact the plan administrator to have the funds transferred to the ASRS. Except as provided in subsection 

(G), unless the ASRS receives the check for the correct amount from the plan within 90 days of the issue date on the SP 
invoice, the ASRS shall cancel the request to purchase service credit as specified in R2-8-502(C). 

G. The ASRS shall provide an extension of 60 days in which the check may be received by the ASRS from the plan at the written 
request of the member, if: 
1. The member has followed the procedure under this Article for requesting to purchase service credit, 
2. The member has responded to the ASRS correspondence within the time-frame set forth in this Article, 
3. The eligible plan has not provided to the ASRS the check to pay for the requested service credit purchase within 90 days of 

the date of the SP invoice, and 
4. The member makes the written request for extension before expiration of the 90 days. 

H. The member shall ensure that the ASRS receives a check from the plan, made payable to the ASRS, for an amount that does not 
exceed the amount specified on the SP Invoice. 

I. If the payment from the eligible plan exceeds the amount specified on the SP Invoice, the ASRS shall return the entire payment 
to the member and notify the member of the correct amount due. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-516. Purchasing Service Credit by Indirect IRA Rollover 
A. An eligible member may purchase service credit, or pay off an Irrevocable Payroll Deduction Authorization at retirement or 

termination of employment without transferring employment, by an indirect IRA rollover if the rollover purchase is completed 
within 60 days of the date of distribution of funds from the IRA account, as required by IRC § 408(d)(3)(A). The 60-day time 
limitation is exclusive of any other time limitations prescribed in this Article and the ASRS shall not extend the 60-day period. 

B. By the due date specified on the SP invoice, the member shall ensure that the ASRS receives the completed Service Purchase 
Payment Request form described in R2-8-502(D)(2). 

C. Upon the receipt of the completed Service Purchase Payment Request form and upon the member’s request, the ASRS shall 
provide to the member an Indirect IRA Rollover Contribution form. The member shall complete the Indirect IRA Rollover 
Contribution form and ensure that the ASRS receives the form within 90 days after the issue date on the SP Invoice, along 
with: 
1. A copy of the distribution statement or check stub identifying it as an IRA distribution, showing the date of distribution and 

amount distributed; or 
2. The distribution check endorsed by the member made payable to the ASRS with documentation that it is an IRA distribution. 



D. The information requested on the Indirect IRA Rollover Contribution form includes: 
1. The member’s full name, 
2. The member’s Social Security number, 
3. The member’s mailing address, 
4. The member’s daytime telephone number, 
5. The member’s signature certifying that the member understands the statements on the form regarding the distribution the 

member has received from the IRA and the requirements for an IRA rollover to the ASRS and agrees to the statements, 
and 

6. The date the member signs the form. 
E. The ASRS shall provide the member with written notification regarding the eligibility of the rollover contribution. 
F. After receiving notice from the ASRS that the rollover is an eligible rollover contribution, if the member has not sent payment 

for the purchase of service credit, the member shall submit payment for the service credit purchase. The member shall make 
payment by: 
1. The distribution check from the IRA made payable to the member and endorsed by the member to make it payable to the 

ASRS; or 
2. Direct payment by the member by check or money order to the ASRS, after the IRA distribution is deposited to the member’s 

account. 
G. Except as provided in subsection (H), unless the ASRS receives payment from the member within 90 days of the issue date on 

the SP invoice, the ASRS shall cancel the request to purchase service credit as specified in R2-8-502(C). 
H. The ASRS shall provide an extension of 60 days in which the check may be received by the ASRS under subsection (G) at the 

written request of the member, if: 
1. The member has followed the procedure under this Article for requesting to purchase service credit, 
2. The member has responded to the ASRS correspondence within the time-frame set forth in this Article, 
3. The eligible plan has not provided the member with the check to pay for the requested service credit purchase within 90 

days of the date of the SP invoice, and 
4. The member makes the written request for extension before expiration of the 90 days. 

I. The member shall ensure that the ASRS receives a check made payable to the ASRS for an amount that does not exceed the 
amount specified on the SP Invoice. 

J. If the payment exceeds the amount specified on the SP Invoice, the ASRS shall return the entire payment to the member. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-517. Purchasing Service Credit by Distributed Rollover Contribution 
A. An eligible member may purchase service credit with a distribution from a prior employer’s eligible plan that has already been 

distributed to the member if the rollover purchase is completed within 60 days of the date of distribution to the member, as 
required by IRC §§ 402(c)(3)(A), 403(b)(8)(B), and 457(e)(16)(B). The 60-day time limitation is exclusive of any other time 
limitations prescribed in this Article, and the ASRS shall not extend the 60-day period. Eligible plans are: 
1. A pension, profit sharing, or other qualified plan described in IRC § 401(a) and (k); 
2. A qualified annuity plan described in IRC § 403(a); 
3. A deferred compensation plan described in IRC § 457 and maintained by a state of the United States, or a political 

subdivision, agency, or instrumentality of a state of the United States; and 
4. A tax deferred annuity described in IRC § 403(b). 

B. By the due date specified on the SP invoice, the member shall ensure that the ASRS receives the completed Service Purchase 
Payment Request form described in R2-8-502(D)(2). 

C. When the ASRS receives the completed Service Purchase Payment Request form and upon the member’s request, the ASRS 
shall provide a Certification by Eligible Plan Rollover Contribution form and Rollover Contribution form. 

D. The information requested on the Certification by Eligible Plan Rollover Contribution form includes: 
1. The member’s dated signature; 
2. Member’s full name; 
3. Member’s Social Security number; 
4. Member’s mailing address; 
5. Certification by the plan administrator that the plan is one of the plans described in subsection (A); 
6. Certification by the plan administrator that: 

a. If the plan is described in either IRC § 401(a) or 403(a), the plan has received a determination letter from the Internal 
Revenue Service indicating that the plan is qualified under either IRC § 401(a) or 403(a); 

b. If the plan is described in either IRC § 401(a) or 403(a), but has not received a determination letter from the Internal 
Revenue Service, the plan satisfies the requirements of IRC § 401(a) or 403(a) or is intended to satisfy the 
requirements of IRC § 401(a) or 403(a) and the plan administrator is not aware of any plan provision or any other 
reason that would disqualify the plan; or 

c. If the plan is a deferred compensation plan described in IRC § 457 or an annuity contract described in IRC  
§ 403(b), the plan or annuity satisfies the applicable requirements of IRC § 457 or 403(b) and the plan administrator 



is not aware of any plan provision or any other reason that would cause the plan or annuity to not satisfy the 
applicable provisions of IRC § 457 or 403(b); 

7. Certification by the plan administrator that the plan permits a direct rollover of an eligible rollover distribution to a defined 
benefit plan; 

8. The full name, title, and signature of the plan administrator; 
9. The plan administrator’s business address and telephone number; and 
10. Date of the signature of the plan administrator. 

E. The information requested on the Rollover Contribution form includes: 
1. The member’s Social Security number; 
2. The member’s full name; 
3. The member’s mailing address; 
4. The member’s daytime telephone number; 
5. The member’s signature certifying that: 

a. The member has read the statements on the Rollover Contribution form regarding requirements for a rollover 
contribution, understands all the statements, and believes the statements, certifications, and any documents attached 
to the form to be true and correct to the best of the member’s knowledge and belief; and 

b. The member understands that: 
i. The ASRS assumes no responsibility for ensuring that the member makes a timely rollover contribution to the 

ASRS or that the amount rolled over constitutes a valid rollover contribution; 
ii. The member accepts full responsibility for ensuring that the rollover contribution is an eligible rollover 

contribution before making the contribution to the ASRS; 
iii. If the ASRS accepts the rollover contribution and it is later determined that the contribution was an invalid 

rollover contribution, the ASRS will distribute the invalid contribution directly to the member; and 
iv. Any invalid rollover contributions returned to the member may decrease the member’s benefits and the Internal 

Revenue Service and state taxing authorities may require the member to pay taxes, penalties, and interest on 
the returned contributions; and 

6. The date the member signed the form. 
F. The member shall ensure that the ASRS receives the Certification by Eligible Plan Rollover Contribution form signed and dated 

by the plan administrator, the Rollover Contribution form signed and dated by the member, and a copy of the distribution 
statement showing the: 
1. Date of the distribution; 
2. Amount of the distribution; and 
3. Amount of taxes withheld, if any. 

G. The ASRS shall provide the member with written notification regarding the eligibility of the rollover. 
H. The member shall make payment by: 

1. The distribution check from the eligible plan made payable to the member and endorsed by the member to make it payable 
to the ASRS; or 

2. Direct payment by the member by check or money order to the ASRS, after the eligible plan distribution is deposited to the 
member’s personal financial account. 

I. Except as provided in subsection (J), unless the ASRS receives the check from the plan within 90 days of the issue date on the 
SP invoice, the ASRS shall cancel the request to purchase service credit as specified in R2-8-502(C). 

J. At the written request of the member, the ASRS shall provide an extension of 60 days in which the check may be received by 
the ASRS from the plan under subsection (I), if: 
1. The member has followed the procedure under this Article for requesting to purchase service credit, 
2. The member has responded to the ASRS correspondence within the time-frame set forth in this Article, 
3. The eligible plan has not provided to the member with the check to pay for the requested service credit purchase within 90 

days of the date of the SP invoice, and 
4. The member makes the written request for extension before expiration of the 90 days. 

K. The member shall ensure that the ASRS receives a check, made payable to the ASRS, for an amount that does not exceed the 
amount specified in the written notification identified in subsection (G). 

L. If the payment from the eligible plan exceeds the amount specified in the written notification identified in subsection (G) the 
ASRS shall return the entire payment to the member. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-518. Repealed 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). Repealed by final rulemaking at 18 A.A.R. 
3130, effective January 6, 2013 (Supp. 12-4). 



R2-8-519. Purchasing Service Credit by Termination Pay Distribution 
A. To purchase service credit using termination pay distribution, an eligible member shall, no more than six months before the date 

the eligible member plans to retire or terminate employment, request to purchase service credit as specified in R2-8-502 and 
specify that the member wants to use termination pay distribution to pay for the service credit. Upon receipt of the 
acknowledgement letter identified in R2-8-502, the eligible member shall provide documentation for service credit as required 
by this Article, within 30 days of the eligible member’s request to purchase service credit. 

B. Upon receipt of the documentation required by this Article from the eligible member and if the eligible member’s request to 
purchase service credit meets the requirements of this Article, the ASRS shall provide a: 
1. SP invoice stating the cost to purchase the requested amount of service credit and the date the payment is due, and 
2. Service Purchase Payment Request form as described in R2-8-502(D)(2). 

C. By the due date specified on the SP invoice, the member shall ensure that the ASRS receives the completed Service Purchase 
Payment Request form. 

D. Upon receipt of the Service Purchase Request form, if the member indicates the member wishes to purchase service credit by 
termination pay distribution, the ASRS shall send the member a Termination Pay Authorization for the Purchase of Service 
Credit form to complete and return within the time limitation specified in subsection (E) that includes: 
1. Member’s full name, 
2. Member’s Social Security number, 
3. Member’s daytime telephone number, 
4. The Request ID number listed on the SP invoice, 
5. Name of ASRS employer, 
6. Whether the member elects to use all termination pay or a specific amount of termination pay to purchase service credit, 
7. Signature of the member, certifying that the member understands that: 

a. The member is required to continue working at least three full calendar months after the date the member submits the 
Termination Pay Authorization for the Purchase of Service Credit form before termination pay may be used on a 
pre-tax basis; 

b. If the member terminates employment more than six months after the date on the SP invoice, the member may purchase 
the service credit at a newly calculated rate and possibly at a higher cost; 

c. The Termination Pay Authorization for the Purchase of Service Credit form is binding and irrevocable; 
d. The member’s employer is required to make payment directly to the ASRS after mandatory deductions are made, and 

the member does not have the option of receiving the funds directly from the employer; 
e. The ASRS shall apply service credit to the member’s account upon the receipt of payments authorized by the member 

by the Termination Pay Authorization for the Purchase of Service Credit form; 
f. If the member elects to purchase with termination pay only a portion of the service credit that the member is entitled 

to purchase, the member may be eligible to use other forms of payment to purchase additional service credit. 
However, using other forms of payment to purchase additional service credit does not alter, amend, or revoke the 
terms of the Termination Pay Authorization for the Purchase of Service Credit form; 

g. It is the member’s responsibility to ensure that the member’s employer properly deducts termination pay, as provided 
the Termination Pay Authorization for the Purchase of Service Credit form; and 

h. The amount of termination pay the member is allowed to apply to purchase service credit is subject to federal laws. 
E. In addition to the other time limitations in this Section, to apply termination pay to a service purchase the eligible member shall 

complete and sign the Termination Pay Authorization for the Purchase of Service Credit form, and the member shall ensure 
that the ASRS receives the Termination Pay Authorization for the Purchase of Service Credit form at least three full calendar 
months before the member retires or terminates employment. 

F. The ASRS shall not apply a termination pay distribution to a service credit purchase covered by an Irrevocable Payroll Deduction 
Authorization in effect at the time of termination unless the eligible member signed a Termination Pay Addendum to the 
Irrevocable Payroll Deduction Authorization specified in R2-8-513(D) at the time the member signed the Irrevocable Payroll 
Deduction Authorization. 

G. If a member elects to use all of the member’s available termination pay to purchase service credit, ASRS shall not apply any 
other form of payment to the service credit purchase until the ASRS receives the termination pay. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-520. Termination of Employment and Request Return of Retirement Contributions or Death of Member While 
Purchasing Service Credit by an Irrevocable Payroll Deduction Authorization 
A. If a member terminates employment without transferring employment as specified in R2-8-513.01 while purchasing service 

credit by an Irrevocable Payroll Deduction Authorization and requests return of retirement contributions, the ASRS shall 
return any payments made for the purchase of service credit including interest earned on those payments as determined by the 
Board. 

B. If a member dies while purchasing service credit, the ASRS shall credit the member’s account with: 
1. The service credit for which the ASRS received payment before the member’s death, 
2. Interest earned on payment through the date of distribution at the valuation rate established by the Board, and 



3. All service purchase payments. 
C. If a member dies while purchasing service credit, the ASRS shall not permit the survivor to purchase the remaining balance. 
D. The ASRS shall not refund interest charged as part of an Irrevocable Payroll Deduction Authorization as specified in R2-8-

513(E)(1). 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). Amended by final 

rulemaking at 12 A.A.R. 4667, effective December 5, 2006 (Supp. 06-4). 

R2-8-521. Adjustment of Errors 
A. If the ASRS determines an error has been made in the information provided by the member or in the calculations made by the 

ASRS, the ASRS shall make an adjustment, including, but limited to, increasing or decreasing a member’s total credited 
service with the ASRS and increasing or decreasing the payment amount. 

B. If the ASRS determines that a member is receiving or is eligible to receive retirement benefits from another public employee 
retirement system that makes the member ineligible to purchase service credit for the same period, the ASRS shall revoke that 
purchase of service credit, and return any payments made, less any interest payments made, if applicable. 

C. The ASRS shall notify the member in writing of any adjustments. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 2640, effective June 30, 2005 (Supp. 05-2). 

ARTICLE 6. PUBLIC PARTICIPATION IN RULEMAKING 

R2-8-601. Definitions 
The following definitions apply to this Article unless otherwise specified: 

1. “ASRS” has the same meaning as in A.R.S. § 38-711. 
2. “Day” means a calendar day, and excludes the: 

a. Day of the act or event from which a designated period of time begins to run; and 
b. Last day of the period if a Saturday, Sunday, or official state holiday. 

3. “Rulemaking record” means a file the ASRS maintains as specified in A.R.S. § 41-1029. 
4. “Oral proceeding” means a public gathering the ASRS holds for the purpose of receiving comment and answering questions 

about a proposed rule as specified in A.R.S. § 41-1023. 
5. “Presiding officer” means an individual selected by the ASRS Director to oversee oral proceedings. 
6. “Substantive policy statement” has the same meaning as in A.R.S. § 41-1001. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 964, effective March 7, 2006 (Supp. 06-1). 

R2-8-602. Reviewing Agency Rulemaking Record and Directory of Substantive Policy Statements 
Except on a state holiday, an individual may review a rulemaking record or the directory of substantive policy statements at the 
Phoenix office of the ASRS, Monday through Friday, from 8:00 a.m. until 5:00 p.m. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 964, effective March 7, 2006 (Supp. 06-1). 

R2-8-603. Petition for Rulemaking 
A. An individual submitting a petition to the ASRS to make or amend a rule under A.R.S. § 41-1033 shall include the following in 

the petition: 
1. The name and current address of the individual submitting the petition; 
2. An identification of the rule to be made or amended; 
3. The suggested language of the rule; 
4. The reason why a new rule should be made or a current rule should be amended with supporting information, including: 

a. An identification of the persons who would be affected by the rule and how the persons would be affected; and 
b. If applicable, statistical data with references to attached exhibits; 

5. The signature of the individual submitting the petition; and 
6. The date the individual signs the petition. 

B. The ASRS shall send a written notice of the ASRS’s decision regarding the Petition for Rulemaking to the individual within 30 
days of receipt of the petition. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 964, effective March 7, 2006 (Supp. 06-1). 

R2-8-604. Review of a Rule, Agency Practice, or Substantive Policy Statement 
A. An individual submitting a petition to the ASRS under A.R.S. § 41-1033 requesting that the ASRS review an agency practice 

or substantive policy statement that the individual alleges constitutes a rule shall include the following in the petition: 
1. The name and current address of the individual submitting the petition, 
2. The reason the individual alleges that the agency practice or substantive policy statement constitutes a rule, 
3. The signature of the individual submitting the petition, and 



4. The date the individual signs the petition. 
B. The individual who submits a petition under subsection (A) shall attach a copy of the substantive policy statement or a description 

of the agency practice to the petition. 
C. The ASRS shall send a written notice of the ASRS’s decision regarding the petition to the individual within 30 days of receipt 

of the petition. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 964, effective March 7, 2006 (Supp. 06-1). 

R2-8-605. Objection to Rule Based Upon Economic, Small Business and Consumer Impact 
A. An individual submitting an objection to a rule based upon the economic, small business and consumer impact under A.R.S. § 

41-1056.01 shall include the following in the objection: 
1. The name and current address of the individual submitting the objection; 
2. Identification of the rule; 
3. Either evidence that the actual economic, small business and consumer impact: 

a. Significantly exceeded the impact estimated in the economic, small business and consumer impact statement submitted 
during the making of the rule with supporting information attached as exhibits; or 

b. Was not estimated in the economic, small business and consumer impact statement submitted during the making of 
the rule and that actual impact imposes a significant burden on persons subject to the rule with supporting 
information attached as exhibits; 

4. The signature of the individual submitting the objection; and 
5. The date the individual signs the objection. 

B. The ASRS shall respond to the objection as specified in A.R.S. § 41-1056.01(C). 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 964, effective March 7, 2006 (Supp. 06-1). 

R2-8-606. Oral Proceedings 
A. An individual requesting an oral proceeding under A.R.S. § 41-1023(C) shall submit a written request to the ASRS that includes: 

1. The name and current address of the individual making the request; 
2. If applicable, the name of the public or private organization, partnership, corporation or association, or the name of the 

governmental entity the individual represents; and 
3. Reference to the proposed rule including, if known, the date and issue of the Arizona Administrative Register in which the 

Notice of Proposed Rulemaking was published. 
B. The ASRS shall record an oral proceeding by either electronic or stenographic means and any CDs, cassette tapes, transcripts, 

lists, speaker slips, and written comments received shall become part of the official record. 
C. A presiding officer shall perform the following acts on behalf of the ASRS when conducting an oral proceeding as prescribed 

under A.R.S. § 41-1023: 
1. Provide a method for individuals who attend the oral proceeding to voluntarily note their attendance; 
2. Provide a speaker slip that includes space for: 

a. An individual’s name, 
b. The person the individual represents, if applicable, 
c. The rule the individual wishes to comment on or has a question about, and 
d. The approximate length of time the individual wishes to speak; 

3. Open the proceeding by identifying the rules to be considered, the location, date, time, purpose of the proceeding, and the 
agenda; 

4. Explain the background and general content of the proposed rulemaking; 
5. Provide for public comment as specified in A.R.S. § 41-1023(D); and 
6. Close the oral proceeding by announcing the location where written public comments are to be sent and specifying the close 

of record date and time. 
D. A presiding officer may limit comments to a reasonable time period, as determined by the presiding officer. Oral comments may 

be limited to prevent undue repetition. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 964, effective March 7, 2006 (Supp. 06-1). 

R2-8-607. Petition for Delayed Effective Date 
A. An individual who wishes to delay the effective date of a rule under A.R.S. § 41-1032 shall file a petition with the ASRS prior 

to the proposed rule’s close of record date identified in the Notice of Proposed Rulemaking. The petition shall contain the: 
1. Name and current address of the individual submitting the petition; 
2. Identification of the proposed rule; 
3. Need for the delay, specifying the undue hardship or other adverse impact that may result if the request for a delayed 

effective date is not granted; 
4. Reason why the public interest will not be harmed by the delayed effective date; 
5. Signature of the individual submitting the petition; and 



6. Date the individual signs the petition. 
B. The ASRS shall send a written notice of the ASRS’s decision to the individual within 30 days of receipt of the Petition for 

Delayed Effective Date. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 964, effective March 7, 2006 (Supp. 06-1). 

ARTICLE 7. CONTRIBUTIONS NOT WITHHELD 

R2-8-701. Definitions 
The following definitions apply to this Article unless otherwise specified: 

1. “218 agreement” means a written agreement between the state, political subdivision, or political subdivision entity and the 
Social Security Administration, under the provisions of § 218 of the Social Security Act, to provide Social Security and 
Medicare or Medicare-only coverage to employees of the state, political subdivision, or political subdivision entity. 

2. “Active member” has the same meaning as in A.R.S. § 38-711. 
3. “ASRS” has the same meaning as in A.R.S. § 38-711. 
4. “ASRS employer” means this state, a political subdivision, or a political subdivision entity that has: 

a. Signed a 218 agreement,  
b. Applied to become a member of ASRS, and  
c. Been approved for membership by the Board. 

5. “Authorized employer representative” means an individual who has legal power to bind the ASRS employer in its 
transactions with the ASRS. 

6. “Board” has the same meaning as in A.R.S. § 38-711. 
7. “Director” means the Director appointed by the Board as provided in A.R.S. § 38-715. 
8. “Documentation” means a pay stub, completed W-2 form, completed Verification of Contributions Not Withheld form, 

employer letter or spreadsheet, completed State Personnel Action Form, Social Security Earnings Report, employment 
contract, payroll record, timesheet, or other ASRS employer-provided form that includes: 
a. Whether the employee was covered under the ASRS employer’s 218 agreement, 
b. The number of hours worked or length of time the member was employed by the ASRS employer, or 
c. The compensation paid to the member by the ASRS employer. 

9. “Eligible service” means employment with an ASRS employer: 
a. That is no more than 15 years before the date the ASRS receives written credible evidence that less than the correct 

amount of contributions were paid into the ASRS or the ASRS otherwise determines that less than the correct amount 
of contributions were made as specified in A.R.S. § 38-738(C); and 

b. In which the member: 
i. Until 6/30/92, worked a minimum of 20 hours per week for at least five months in a fiscal year for any one or 

more ASRS employers; 
ii. From 7/1/92 to 7/1/99, worked a minimum of 20 hours per week for at least 20 weeks in a fiscal year for any one 

or more ASRS employers; or 
iii. From 7/1/99 to the present, worked a minimum of 20 hours per week for at least 20 weeks in a service year for 

at least one ASRS employer. 
10. “Fiscal year” means from July 1 of one year through June 30 of the next year. 
11 “Member” has the same meaning as in A.R.S. § 38-711. 
12. “Person” has the same meaning as in A.R.S. § 1-215. 
13. “Political subdivision” has the same meaning as in A.R.S. § 38-711. 
14. “Political subdivision entity” has the same meaning as in A.R.S. § 38-711. 
15. “Service year” has the same meaning as in A.R.S. § 38-711. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4793, effective December 5, 2006 (Supp. 06-4). 

R2-8-702. General Information 
A. Verified eligible service that occurred more than 15 years before the date ASRS receives the information identified in R2-8-

704(A)(1) is considered public service credit as provided in A.R.S. § 38-738(D), and is not applied under this Article. 
B. The ASRS employer shall pay the ASRS employer’s portion of the contributions the ASRS determines is owed under R2-8-706 

whether or not: 
1. The member has withdrawn contributions as specified in R2-8-115; or 
2. The member pays the member’s portion of the contributions. 

C. The person who initiates the claim that contributions were not withheld for eligible service has the burden to prove a contribution 
error was made. 

D. ASRS shall not waive payment of contributions or interest owed under this Article. 
E. If a member is not able to establish eligibility for service credit for which contributions were not withheld, but is able to establish 

a period of employment by an ASRS employer the member may request to purchase service credit for that period under A.R.S. 
§ 38-743 and Article 5 of this Chapter. 



Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4793, effective December 5, 2006 (Supp. 06-4). 

R2-8-703. ASRS Employer’s Discovery of Error 
If an ASRS employer determines that contributions have not been withheld for a member for a period of eligible service, the ASRS 
employer shall notify ASRS in writing, and shall provide ASRS with the member’s full name, Social Security number, months, 
years, and hours per week worked, the compensation each fiscal year for the time periods worked, and the member’s position title 
and status at the time contributions should have been withheld. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4793, effective December 5, 2006 (Supp. 06-4). 

R2-8-704. Member’s Discovery of Error  
A. If a member believes that an ASRS employer has not withheld contributions for the member for a period of eligible service, the 

member shall: 
1. Provide the ASRS employer with documentation of the member’s claim and request that the ASRS employer provide a 

letter that includes the information in the Verification of Contributions Not Withheld form or complete a Verification of 
Contributions Not Withheld form that includes: 
a. The member’s full name; 
b. Other names used by the member; 
c. The member’s Social Security number; 
d. Whether the position was covered under the ASRS employer’s 218 agreement; 
e. The position title the member held at the time the contributions should have been withheld; 
f. The eligibility of the member at the time the contributions should have been withheld; 
g. The following statements of understanding and agreements to be initialed by the authorized employer representative 

filling out the form: 
i. I understand it is my responsibility to verify the accuracy of the information I am providing on this form. I 

understand any individual who knowingly makes a false statement, or who falsifies or permits to be falsified 
any record of the ASRS with an intent to defraud the ASRS, is guilty of a Class 6 felony pursuant to A.R.S. § 
38-793; and 

ii. I understand that, based on the information provided on this form, the ASRS may determine that contributions 
are owed on behalf of the member listed on this form, and the ASRS employer may incur a substantial financial 
obligation; 

h. The months worked, the hours per week worked, and the compensation earned by the member, by fiscal year; 
i. The name of the ASRS employer; 
j. The printed name and signature of the authorized employer representative; 
k. The daytime telephone number of the authorized employer representative; 
l. The title of the authorized employer representative; and 
m. The date the authorized employer representative signed the form; 

2. Provide the ASRS with the completed Verification of Contributions Not Withheld form; and 
3. If the ASRS employer refuses to fill out the Verification of Contributions Not Withheld form, or if the member disputes the 

information the ASRS employer completes on the form, provide the ASRS with the documentation the member believes 
supports the allegation that contributions should have been withheld, that includes proof: 
a. That the employee was covered under the ASRS employer’s 218 agreement, 
b. Of the number of hours worked, 
c. Of the length of time the member was employed by the ASRS employer, and 
d. Of the compensation paid to the member by the ASRS employer. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4793, effective December 5, 2006 (Supp. 06-4). 

R2-8-705. ASRS’ Discovery of Error  
If the ASRS determines, as specified in A.R.S. § 38-738(B)(7), that contributions have not been withheld for a member for a period 
of eligible service, the ASRS shall notify the member and the ASRS employer in writing and shall request the following 
information: 

1. The months, years and hours per week worked; 
2. The compensation earned by the member each fiscal year for the time periods worked; and 
3. The member’s position title at the time contributions should have been withheld. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4793, effective December 5, 2006 (Supp. 06-4). 

R2-8-706. Determination of Contributions Not Withheld 
A. Upon receipt of the information listed in R2-8-703, R2-8-704, or R2-8-705, the ASRS shall review the information to determine 

whether or not member contributions should have been withheld by the ASRS employer, the length of time those contributions 
should have been withheld, and the amount of contributions that should have been withheld. 



B. Except for returning to work under A.R.S. § 38-766.01, the presence of a contract between a member and the ASRS employer 
does not alter the contribution requirements of A.R.S. §§ 38-736 and 38-737. 

C. If there is any discrepancy between the documentation provided by the ASRS employer and the documentation provided by the 
member, a document used in the usual course of business prepared at the time in question is controlling. 

D. The ASRS shall provide to the ASRS employer and the member a written statement that includes: 
1. The dates of eligible service for which contributions were not withheld, 
2. The dollar amount of contributions that should have been made,  
3. The dollar amount of the contributions to be paid by the ASRS employer, 
4. The interest on the ASRS employer contributions and member contributions to be paid by the ASRS employer, 
5. The dollar amount of contributions to be paid by the member, and 
6. To the member, the various payment options that may apply, as specified in R2-8-512 through R2-8-519. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4793, effective December 5, 2006 (Supp. 06-4). 

R2-8-707. Submission of Payment 
A. Within 90 calendar days after the ASRS notifies the ASRS employer in writing of the amount due, the ASRS employer shall 

pay all ASRS employer contributions, including accrued interest on both the ASRS employer and member contributions, from 
the date the contributions were due to the date the ASRS notifies the ASRS employer of the amount due. An ASRS employer 
who makes payment under A.R.S. § 38-738(B)(3) is not liable for additional interest that may accrue as a result of a member’s 
failure to remit payment required by A.R.S. § 38-738(B)(1). If the ASRS does not receive full payment of the ASRS 
employer’s amount due within 90 calendar days after the ASRS notifies the ASRS employer of the amount due, interest on 
the amount not paid, as provided in A.R.S. § 38-738(B)(3), will accrue from the 91st day until the ASRS employer pays the 
full amount. 

B. An ASRS employer may pay the amount the ASRS employer believes may be due at any time before ASRS’s notification of 
the amount due in order to prevent the accrual of interest after the date of the payment. Any amount the ASRS employer pays 
that the ASRS determines is not owed shall be refunded to the ASRS employer. 

C. A member may purchase eligible service for which contributions were not withheld in accordance with the requirements of 
Article 5 of this Chapter for purchase of service credit. If the ASRS does not receive full payment of the ASRS employee’s 
amount due within 90 calendar days after the ASRS notifies the member that the ASRS received the ASRS employer’s full 
payment, interest on the amount not paid, as provided in A.R.S. § 38-738(B)(1), will accrue from the 91st day until the member 
pays the full amount. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4793, effective December 5, 2006 (Supp. 06-4). 

R2-8-708. Dispute of an ASRS Determination Regarding Contributions Not Withheld 
A. If a member or the ASRS employer disputes an ASRS determination regarding contributions not withheld, that party may request 

in writing that the Director review the ASRS determination. Within 30 calendar days of receiving the request for the review 
of the ASRS determination, the Director shall review and either approve or amend the ASRS determination, and send to the 
member and the ASRS employer written notice of the Director’s decision. 

B. If the member or the ASRS employer disputes the Director’s decision, that party may obtain a hearing by filing a Request for a 
Hearing with the Board, in accordance with Article 4 of this Chapter, within 30 calendar days after receiving notice of the 
Director’s determination. The party filing the request shall provide the name of the other party. 

C. The burden of producing evidence is on the party challenging the determination. 
D. If the ASRS Board determines that the service is eligible, the ASRS shall send both the ASRS employer and the member a 

written statement, as specified in R2-8-706(D), and the: 
1. Decision of the Board; 
2. Correct amount due as determined by the Board, if applicable; 
3. Additional amount of interest due from the losing party, from the 91st day after the initial notification of the amount due to 

the date of the decision; and 
4. Notification that interest shall continue to accrue on the total amount due at the rate specified in A.R.S. § 38-738(B) until 

the date payment is received by the ASRS. 
E. If the ASRS Board determines that the service is not eligible, ASRS shall send both the ASRS employer and the member the 

decision of the Board. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4793, effective December 5, 2006 (Supp. 06-4). 

R2-8-709. Nonpayment of Contributions 
A. A member receives service credit only for the portion of service the ASRS has determined is eligible and that the member has 

paid for. 
B. A member does not receive service credit until both the ASRS employer and member portions of the contributions have been 

paid. 



C. If the ASRS employer does not pay, the ASRS shall take any steps legally authorized to collect payment. Any steps the ASRS 
may take to collect payment are separate from any action a member may elect to take against the ASRS employer. 

Historical Note 
New Section made by final rulemaking at 12 A.A.R. 4793, effective December 5, 2006 (Supp. 06-4). 

 



41-1001. Definitions 
In this chapter, unless the context otherwise requires: 
1. "Agency" means any board, commission, department, officer or other 
administrative unit of this state, including the agency head and one or more 
members of the agency head or agency employees or other persons directly or 
indirectly purporting to act on behalf or under the authority of the agency head, 
whether created under the Constitution of Arizona or by enactment of the 
legislature. Agency does not include the legislature, the courts or the governor. 
Agency does not include a political subdivision of this state or any of the 
administrative units of a political subdivision, but does include any board, 
commission, department, officer or other administrative unit created or appointed 
by joint or concerted action of an agency and one or more political subdivisions of 
this state or any of their units. To the extent an administrative unit purports to 
exercise authority subject to this chapter, an administrative unit otherwise 
qualifying as an agency must be treated as a separate agency even if the 
administrative unit is located within or subordinate to another agency. 
2. "Audit" means an audit, investigation or inspection pursuant to title 23, chapter 2 
or 4. 
3. "Code" means the Arizona administrative code. 
4. "Committee" means the administrative rules oversight committee. 
5. "Contested case" means any proceeding, including rate making, except rate 
making pursuant to article XV, Constitution of Arizona, price fixing and licensing, in 
which the legal rights, duties or privileges of a party are required or permitted by 
law, other than this chapter, to be determined by an agency after an opportunity 
for an administrative hearing. 
6. "Council" means the governor's regulatory review council. 
7. "Delegation agreement" means an agreement between an agency and a political 
subdivision that authorizes the political subdivision to exercise functions, powers or 
duties conferred on the delegating agency by a provision of law. Delegation 
agreement does not include intergovernmental agreements entered into pursuant 
to title 11, chapter 7, article 3. 
8. "Emergency rule" means a rule that is made pursuant to section 41-1026. 
9. "Fee" means a charge prescribed by an agency for an inspection or for obtaining 
a license. 
10. "Final rule" means any rule filed with the secretary of state and made pursuant 
to an exemption from this chapter in section 41-1005, made pursuant to section 
41-1026, approved by the council pursuant to section 41-1052 or 41-1053 or 
approved by the attorney general pursuant to section 41-1044. For purposes of 
judicial review, final rule includes expedited rules pursuant to section 41-1027. 
11. "General permit" means a regulatory permit, license or agency authorization 
that is for facilities, activities or practices in a class that are substantially similar in 
nature and that is issued or granted by an agency to a qualified applicant to 
conduct identified operations or activities if the applicant meets the applicable 
requirements of the general permit, that requires less information than an 
individual or traditional permit, license or authorization and that does not require a 
public hearing.  



12. "License" includes the whole or part of any agency permit, certificate, approval, 
registration, charter or similar form of permission required by law, but does not 
include a license required solely for revenue purposes. 
13. "Licensing" includes the agency process respecting the grant, denial, renewal, 
revocation, suspension, annulment, withdrawal or amendment of a license. 
14. "Party" means each person or agency named or admitted as a party or properly 
seeking and entitled as of right to be admitted as a party. 
15. "Person" means an individual, partnership, corporation, association, 
governmental subdivision or unit of a governmental subdivision, a public or private 
organization of any character or another agency. 
16. "Preamble" means: 
(a) For any rulemaking subject to this chapter, a statement accompanying the rule 
that includes: 
(i) Reference to the specific statutory authority for the rule. 
(ii) The name and address of agency personnel with whom persons may 
communicate regarding the rule. 
(iii) An explanation of the rule, including the agency's reasons for initiating the 
rulemaking. 
(iv) A reference to any study relevant to the rule that the agency reviewed and 
either proposes to rely on in its evaluation of or justification for the rule or proposes 
not to rely on in its evaluation of or justification for the rule, where the public may 
obtain or review each study, all data underlying each study and any analysis of 
each study and other supporting material. 
(v) The economic, small business and consumer impact summary, or in the case of 
a proposed rule, a preliminary summary and a solicitation of input on the accuracy 
of the summary. 
(vi) A showing of good cause why the rule is necessary to promote a statewide 
interest if the rule will diminish a previous grant of authority of a political 
subdivision of this state. 
(vii) Such other matters as are prescribed by statute and that are applicable to the 
specific agency or to any specific rule or class of rules. 
(b) In addition to the information set forth in subdivision (a) of this paragraph, for a 
proposed rule, the preamble also shall include a list of all previous notices 
appearing in the register addressing the proposed rule, a statement of the time, 
place and nature of the proceedings for the making, amendment or repeal of the 
rule and where, when and how persons may request an oral proceeding on the 
proposed rule if the notice does not provide for one. 
(c) In addition to the information set forth in subdivision (a) of this paragraph, for 
an expedited rule, the preamble also shall include a statement of the time, place 
and nature of the proceedings for the making, amendment or repeal of the rule and 
an explanation of why expedited proceedings are justified. 
(d) For a final rule, except an emergency rule, the preamble also shall include, in 
addition to the information set forth in subdivision (a), the following information: 
(i) A list of all previous notices appearing in the register addressing the final rule. 
(ii) A description of the changes between the proposed rules, including 
supplemental notices and final rules. 
(iii) A summary of the comments made regarding the rule and the agency response 
to them. 



(iv) A summary of the council's action on the rule. 
(v) A statement of the rule's effective date. 
(e) In addition to the information set forth in subdivision (a) of this paragraph, for 
an emergency rule, the preamble also shall include an explanation of the situation 
justifying the rule being made as an emergency rule, the date of the attorney 
general's approval of the rule and a statement of the emergency rule's effective 
date. 
17. "Provision of law" means the whole or a part of the federal or state constitution, 
or of any federal or state statute, rule of court, executive order or rule of an 
administrative agency. 
18. "Register" means the Arizona administrative register. 
19. "Rule" means an agency statement of general applicability that implements, 
interprets or prescribes law or policy, or describes the procedure or practice 
requirements of an agency. Rule includes prescribing fees or the amendment or 
repeal of a prior rule but does not include intraagency memoranda that are not 
delegation agreements. 
20. "Rulemaking" means the process for formulation and finalization of a rule. 
21. "Small business" means a concern, including its affiliates, which is 
independently owned and operated, which is not dominant in its field and which 
employs fewer than one hundred full-time employees or which had gross annual 
receipts of less than four million dollars in its last fiscal year. For purposes of a 
specific rule, an agency may define small business to include more persons if it 
finds that such a definition is necessary to adapt the rule to the needs and 
problems of small businesses and organizations. 
22. "Substantive policy statement" means a written expression which informs the 
general public of an agency's current approach to, or opinion of, the requirements 
of the federal or state constitution, federal or state statute, administrative rule or 
regulation, or final judgment of a court of competent jurisdiction, including, where 
appropriate, the agency's current practice, procedure or method of action based 
upon that approach or opinion. A substantive policy statement is advisory only. A 
substantive policy statement does not include internal procedural documents which 
only affect the internal procedures of the agency and does not impose additional 
requirements or penalties on regulated parties, confidential information or rules 
made in accordance with this chapter.  
 

41-1023. Public participation; written statements; oral proceedings 
A. After providing notice of docket openings, an agency may meet informally with 
any interested party for the purpose of discussing the proposed rule making action. 
The agency may solicit comments, suggested language or other input on the 
proposed rule. The agency may publish notice of these meetings in the register. 
B. For at least thirty days after publication of the notice of the proposed rule 
making, an agency shall afford persons the opportunity to submit in writing 
statements, arguments, data and views on the proposed rule, with or without the 
opportunity to present them orally. 
C. An agency shall schedule an oral proceeding on a proposed rule if, within thirty 
days after the published notice of proposed rule making, a written request for an 



oral proceeding is submitted to the agency personnel listed pursuant to section 41-
1021, subsection B. 
D. An oral proceeding on a proposed rule may not be held earlier than thirty days 
after notice of its location and time is published in the register. The agency shall 
determine a location and time for the oral proceeding which affords a reasonable 
opportunity to persons to participate. The oral proceeding shall be conducted in a 
manner that allows for adequate discussion of the substance and the form of the 
proposed rule, and persons may ask questions regarding the proposed rule and 
present oral argument, data and views on the proposed rule. 
E. The agency, a member of the agency or another presiding officer designated by 
the agency shall preside at an oral proceeding on a proposed rule. If the agency 
does not preside, the presiding official shall prepare a memorandum for 
consideration by the agency summarizing the contents of the presentations made at 
the oral proceeding. Oral proceedings must be open to the public and recorded by 
stenographic or other means. 
F. Each agency may make rules for the conduct of oral rule making proceedings. 
Those rules may include provisions calculated to prevent undue repetition in the 
oral proceedings.  
 

41-1029. Agency rule making record 
A. An agency shall maintain an official rule making record for each rule it proposes 
by publication in the register of a notice of proposed rule making and each final rule 
filed in the office of the secretary of state. The record and matter incorporated by 
reference must be available for public inspection. 
B. The agency rule making record shall contain all of the following: 
1. A copy of the notice initially filed in the office of the secretary of state. 
2. Copies of all publications in the register with respect to the rule or the 
proceeding on which the rule is based. 
3. Copies of any portions of the agency's rule making docket containing entries 
relating to the rule or the proceeding on which the rule is based. 
4. All written petitions, requests, submissions and comments received by the 
agency and all other written materials considered or prepared by the agency in 
connection with the rule or the proceeding on which the rule is based. 
5. Any official transcript of oral presentations made in the proceeding on which the 
rule is based, or if not transcribed, any tape recording or stenographic record of 
those presentations, and any memorandum prepared by a presiding official 
summarizing the contents of those presentations. 
6. A copy of all materials submitted to the council, including the economic, small 
business and consumer impact statement and the minutes of the council meeting at 
which the rule was reviewed. 
7. A copy of the final rule and preamble. 
8. Information requested regarding the experience, technical competence, 
specialized knowledge and judgment of an agency if the agency relies on section 
41-1024, subsection D in the making of a rule and a request is made. 
C. On judicial review, the record required by this section constitutes the official 
agency rule making record with respect to a rule. Except as provided in section 41-
1036 or otherwise required by a provision of law, the agency rule making record 



need not constitute the exclusive basis for agency action on that rule or for judicial 
review of that rule.  
 

41-1032. Effective date of rules 
A. A rule filed pursuant to section 41-1031 becomes effective sixty days after a 
certified original and two copies of the rule and preamble are filed in the office of 
the secretary of state and the time and date are affixed as provided in section 41-
1031, unless the rule making agency includes in the preamble information that 
demonstrates that the rule needs to be effective immediately on filing in the office 
of the secretary of state and the time and date are affixed as provided in section 
41-1031. A rule may only be effective immediately for any of the following reasons: 
1. To preserve the public peace, health or safety. 
2. To avoid a violation of federal law or regulation or state law, if the need for an 
immediate effective date is not created due to the agency's delay or inaction. 
3. To comply with deadlines in amendments to an agency's governing statute or 
federal programs, if the need for an immediate effective date is not created due to 
the agency's delay or inaction. 
4. To provide a benefit to the public and a penalty is not associated with a violation 
of the rule. 
5. To adopt a rule that is less stringent than the rule that is currently in effect and 
that does not have an impact on the public health, safety, welfare or environment, 
or that does not affect the public involvement and public participation process. 
B. Notwithstanding subsection A of this section, a rule making agency may specify 
an effective date more than sixty days after the filing of the rule in the office of the 
secretary of state if the agency determines that good cause exists for and the 
public interest will not be harmed by the later date.  
C. This section does not affect the validity of an existing rule until the new or 
amended rule that is filed with the secretary of state is effective pursuant to this 
section.  
 

41-1033. Petition for a rule or review of a practice or policy 
A. Any person, in a manner and form prescribed by the agency, may petition an 
agency requesting the making of a final rule or a review of an existing agency 
practice or substantive policy statement that the petitioner alleges to constitute a 
rule. The petition shall clearly state the rule, agency practice or substantive policy 
statement which the person wishes the agency to make or review. Within sixty days 
after submission of a petition, the agency shall either deny the petition in writing, 
stating its reasons for denial, initiate rule making proceedings in accordance with 
this chapter or, if otherwise lawful, make a rule. 
B. A person may appeal to the council the agency's final decision within thirty days 
after the agency gives written notice pursuant to subsection A of this section. The 
appeal shall be limited to whether an existing agency practice or substantive policy 
statement constitutes a rule. The council chairperson shall place this appeal on the 
agenda of the council's next meeting if at least three council members make such a 
request of the council chairperson within two weeks after the filing of the appeal. 



C. If the council receives information indicating that an existing agency practice or 
substantive policy statement may constitute a rule and at least four council 
members request the chairperson that the matter be heard in a public meeting: 
1. Within ninety days of receipt of the fourth council member request, the council 
shall determine if the agency practice or substantive policy statement constitutes a 
rule. 
2. Within ten days of receipt of the fourth council member request, the council shall 
notify the agency that the matter has been or will be placed on an agenda. 
3. Within thirty days of receiving notice from the council, the agency shall submit a 
statement that addresses whether the existing agency practice or substantive policy 
statement constitutes a rule. 
D. For the purposes of subsection C of this section, the council meeting shall not be 
held until the expiration of the agency response period prescribed in subsection C, 
paragraph 3 of this subsection.  
E. An agency practice or substantive policy statement considered by the council 
pursuant to this section shall remain in effect while under consideration of the 
council. If the council ultimately decides the agency practice or statement 
constitutes a rule, the practice or statement shall be considered void. 
F. A decision by the agency pursuant to this section is not subject to judicial review, 
except that, in addition to the procedure prescribed in this section or in lieu of the 
procedure prescribed in this section, a person may seek declaratory relief pursuant 
to section 41-1034.  
 

41-1056.01. Impact statements; appeals 
A. Within two years after a rule is finalized, a person who is or may be affected by 
the rule may file a written petition with an agency objecting to all or part of a rule 
on any of the following grounds: 
1. The actual economic, small business or consumer impact significantly exceeded 
the impact estimated in the economic, small business and consumer impact 
statement submitted during the making of the rule. 
2. The actual economic, small business or consumer impact was not estimated in 
the economic, small business and consumer impact statement submitted during the 
making of the rule and that actual impact imposes a significant burden on persons 
subject to the rule. 
3. The agency did not select the alternative that imposes the least burden and costs 
to persons regulated by the rule, including paperwork and other compliance costs, 
necessary to achieve the underlying regulatory objective. 
B. The burden of proof is on the petitioner to show that any of the provisions set 
forth in subsection A of this section are met. 
C. Within thirty days after receiving the copy of the petition, the agency shall 
reevaluate the rule and its economic impacts and publish notice of the petition in 
the register. For at least thirty days after publication of the notice the agency shall 
afford persons the opportunity to submit in writing statements, arguments, data 
and views on the rule and its impacts. Within thirty days after the close of 
comment, the agency shall publish a written summary of comments received, the 
agency's response to those comments, and the final decision of the agency on 
whether to initiate a rule making or to amend or repeal the rule. The agency shall 



initiate any such rule making within forty-five days after publication of its final 
decision. 
D. Any person who is or may be affected by the agency's final decision on whether 
to initiate a rule making pursuant to subsection C of this section may appeal that 
decision to the council within thirty days after publication of the agency's final 
decision. 
E. The council shall place on its agenda the appeal if at least three council members 
make such a request of the council chairman within two weeks after the filing of the 
appeal with the council. 
F. If the appeal is placed on the council's agenda, the council chairman shall 
provide a copy of the appeal and written notice to the agency that the council will 
consider the appeal. The agency shall provide the council with a copy of the written 
summary described in subsection C of this section. 
G. The council shall require an agency to promptly initiate a rule making or to 
amend or repeal the rule or the rule package, as prescribed by section 41-1024, 
subsection E, objected to in the petition if the council finds that any of the 
provisions set forth in subsection A of this section are met. 
H. This section shall not apply to a rule for which there is a final judgment of a 
court of competent jurisdiction based on the grounds of whether the contents of the 
economic, small business and consumer impact statement were insufficient or 
inaccurate. 
 

41-1091. Substantive policy statements; directory 
A. An agency shall file substantive policy statements pursuant to section 41-1013, 
subsection B. 
B. An agency shall ensure that the first page of each substantive policy statement 
includes the following notice: 
This substantive policy statement is advisory only. A substantive policy statement 
does not include internal procedural documents that only affect the internal 
procedures of the agency and does not impose additional requirements or penalties 
on regulated parties or include confidential information or rules made in accordance 
with the Arizona administrative procedure act. If you believe that this substantive 
policy statement does impose additional requirements or penalties on regulated 
parties you may petition the agency under section 41-1033, Arizona Revised 
Statutes, for a review of the statement. 
C. The agency shall publish at least annually a directory summarizing the subject 
matter of all currently applicable rules and substantive policy statements. The 
agency shall keep copies of this directory and all of its substantive policy 
statements at one location. The directory, rules and substantive policy statements 
and any materials incorporated by reference in the rules or substantive policy 
statements shall be open to public inspection at the office of the agency director. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   May 5, 2016     AGENDA ITEM:  D-3 
 
 
TO:  Members of the Governor’s Regulatory Review Council  
  
FROM:    Shama Thathi, Staff Attorney 
    
DATE :       April 15, 2016 
 
SUBJECT:  STATE BOARD OF INVESTMENT (F-16-0405) 
  Title 2, Chapter 13, Article 1, General Provisions 
_____________________________________________________________________  
      
COMMENTS ON THE FIVE-YEAR-REVIEW REPORT 
 
 Purpose of the Agency and Number of Rules in the Report 
  
 The Arizona State Board of Investment (Board) reviews investment of state monies, 
serves as trustee of the Permanent Land Trust Funds, and approves the State Treasurer’s 
Investment Policy. The Board provides independent oversight for the assets held by the Office of 
the Treasurer and in conjunction with the Treasurer, selects the state’s Servicing Bank provider.  
 
 This five-year review covers three rules establishing the Servicing Bank Charges 
Account, which consists of General Fund interest earnings and is used to pay for servicing 
charges.  
 
 Article Contents 
  
 Article 1 contains three rules that provide definitions, establish the Servicing Bank 
Charges Account, and require the Servicing Bank deliver to the Treasurer each month a 
statement for services rendered. 
 
 Year that Each Rule was Last Amended or Newly Made 
  
 R2-13-101 and R2-13-102 were last amended on June 7, 2011. R2-13-103 was adopted 
on July 12, 1996.   
 
 Proposed Action 
   
 The Board does not plan to take any action on the rules. 
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 Summary of Reasons for the Proposed Action 
 
 The Board indicates that the rules are effective, consistent with state statutes and rules, 
enforced as written, clear, concise, and understandable, and have not received any written 
criticisms in the last five years. 
   
 Exemption or Request and Approval for Exception from the Moratorium 

 
 The Board has not requested an exemption from the moratorium.  
 
 Substantive or Procedural Concerns 
 
 None 
 
Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 
1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 

Yes. The Board has certified its compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
 

Yes. The Board indicates that the rules are effective in achieving their objectives. 
 
3. Has the agency received any written criticisms of the rules during the last five years, 

including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 
 
No. The Board indicates that it has not received written criticisms of the rules during the 

last five years. 
 

4. Has the agency analyzed whether the rules are authorized by statute? 
 
Yes. Under A.R.S. § 35-315(B), the Board has authority to prescribe rules for the 

payment of the Servicing Bank from general fund interest earnings.  
 
5. Has the agency analyzed the rules’ consistency with other rules and statutes? 
 

Yes. The Board indicates that the rules are consistent with state statutes and rules. 
 

6. Has the agency analyzed the current enforcement status of the rules?   
 
Yes. The Board enforces the rules as written. 
 

7. Has the agency analyzed whether the rules are clear, concise, and understandable?  
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Yes. The Board indicates that the rules are clear, concise, and understandable. 
 

8. Has the agency analyzed whether: 
 
a. The rules are more stringent than corresponding federal law?   

 
 Not applicable. The Board indicates that the rules do not correspond to any federal laws. 
The rules are based on state law. 
 

b. There is statutory authority to exceed the requirements of federal law? 
 

Not applicable. 
 

9. For rules adopted after July 29, 2010, has the agency analyzed whether: 
 

a. The rules require issuance of a regulatory permit, license or agency 
authorization?   

 
  Not applicable. The rules do not require issuance of a permit or license. 
 

b. It is in compliance with the general permit requirements of A.R.S. § 41-1037 
or explained why it believes an exception applies? 

 
Not applicable. 

 
10. Has the agency indicated whether it completed the course of action identified in the 

previous five-year-review report? 
 
 Yes. As indicated by the previous five-year review report, the Board made technical 
changes through a letter to the Secretary of State to reflect statutory name change for the 
Department of Administration’s Finance Division to General Accounting Office. 
 
11. Has the agency included a proposed course of action? 

 
Yes. The Board does not plan to take any action on these rules. 
 

Conclusion 
 

The report meets the requirements of A.R.S. § 41-1056 and R1-6-301. This analyst 
recommends the report be approved. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:  May 5, 2016    AGENDA ITEM: D-3 
 
 
TO:  Members of the Governor’s Regulatory Review Council  
  
FROM:    GRRC Economic Team 
    
DATE :       April 15, 2016  
 
SUBJECT:  STATE BOARD OF INVESTMENT (F-16-0405) 

Title 2, Chapter 13, Article 1, General Provisions 
______________________________________________________________________  
      
 I reviewed the five-year-review report’s economic, small business, and consumer 
impact comparison for compliance with A.R.S. § 41-1056 and make the following 
comments.  
 
1. Economic Impact Comparison 
 
 The economic, small business, and consumer impact statement (EIS) from the 
most recent rulemaking was not available for the rules contained in the five-year-review 
report.    

 
 The rules address the Board’s procedures for “the receipt and deposit of general 
fund interest earnings as well as for the invoice from and payment to the state’s servicing 
bank.” With these rules, interest from the general fund are used to pay servicing charges 
to the State’s servicing bank. This is done through an account called the “Servicing Bank 
Charges Account.”  Further, the rules state that the servicing bank must provide the 
Treasurer’s office with monthly account analysis. This analysis includes, but is not 
limited to, “the number of transactions performed” and “amount and time duration of 
deposits.”    
 
 The Board states that the economic impact to the state has been positive because 
the “earnings that the State Treasurer’s Office can make on investments is higher than the 
credit the servicing bank provides for compensating balances.”   
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2. Has the agency determined that the rules impose the least burden and costs 
to persons regulated by the rules? 

 
 The Board reports that the rules do not impose any burden or cost to the public.  
Because of this, and the fact that previous five-year reviews already corrected errors in 
statutory citations, the Board plans to leave the rules as written.  

 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 
 No analysis was submitted to the agency by another person that compares the 
rules’ impact on this state's business competitiveness to the impact on businesses in other 
states under A.R.S. § 41-1056(A)(7). 
 
4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval.           
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   May 5, 2016     AGENDA ITEM:  D-4 
 
 
TO:  Members of the Governor’s Regulatory Review Council  
  
FROM:    Shama Thathi, Staff Attorney 
    
DATE :       April 15, 2016 
 
SUBJECT:  ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-0408) 
  Title 9, Chapter 8, Article 1, Food and Drink 
_____________________________________________________________________  
      
COMMENTS ON THE FIVE-YEAR-REVIEW REPORT 
 
 Purpose of the Agency and Number of Rules in the Report 
  
 The purpose of the Arizona Department of Health Services (Department) is “to protect 
the physical and mental health of the people of this state and promote the highest standards for 
licensed health care institutions, emergency services, and care facilities for adults and children.” 
Laws 2010, Ch. 8, § 3.  
 
 This five-year review covers nine rules, including a table, which relate to food and drink 
in Title 9, Chapter 8, Article 1 (Chapter 8). The sanitarians in the Department and the health 
departments or environmental health departments of Arizona’s counties use these rules in 
conjunction with county codes while conducting inspections of licensed food establishments. A 
“sanitarian” is a professional who is trained and qualified to carry out investigations in the field 
of environmental health. See A.R.S. § 36-136.01(J). The rules were initially adopted in 2001 and 
incorporate by reference the United States Food and Drug Administration (FDA) publication, 
Food Code: 1999 Recommendations of the United States Public Health Services, Food and Drug 
Administration (Food Code) as modified in R9-8-107. 
 
 Article Contents 
 
 Article 1 contains nine rules and one table, which provide standards to assure that all food 
and drink sold at the retail level in Arizona are fit for human consumption.   
 
 Year that Each Rule was Last Amended or Newly Made 
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 R9-8-103, R9-8-104, R9-8-105, R9-8-106, R9-8-108, R9-8-109, and Table 1 were made 
by final rulemaking on October 3, 2001. R9-8-101 and R9-8-102 were last amended by final 
rulemaking on February 4, 2012. Lastly, R9-8-107 was last amended by final rulemaking on 
September 9, 2006. 
 
 Proposed Action 
    
 The Department plans to amend the rules in Chapter 8 and submit a Notice of Final 
Rulemaking to the Council by April 2019. Specific actions are outlined throughout this 
memorandum. 
  
 Summary of Reasons for the Proposed Action 
  
 The rules need to be amended to incorporate a more recent version of the Food Code and 
improve the effectiveness of the rules. 
   
 Exemption or Request and Approval for Exception from the Moratorium 

 
  The Department has not requested an exception from the moratorium. 
 
 Substantive or Procedural Concerns 
 
 Council’s staff empathizes with the pending workload faced by the Department’s 
rulewriting staff, and understands that the Department is engaging in higher priority rulemakings. 
However, it is never staff’s preference for an agency to identify issues in a five-year-review 
report without proposing action on those issues within a reasonable period of time, particularly 
when there are public comments on the rules. 
  
Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 
1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 

Yes. The Department has certified its compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
 

Yes. The Department indicates that the rules are effective, with the following exceptions: 
 

 R9-8-104 should remove administrative procedures associated with requests for approval 
from a “requestor” because the administrative procedures associated with a “requestor” 
may only be performed by the Department since the “requestor” of approval of an 
inspection form or qualify assurance program is another regulatory authority.  

 The time frames for approval of an inspection form or quality assurance program should 
be removed from Table 1. 

 R9-8-105 should require that the name, address, and telephone number of the regulatory 
authority be included on the food establishment license. 
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 Subsection (B)(3) in R9-8-106 should be removed because the current text in the 
referenced statute, A.R.S. § 36-183.04, is not relevant. 

 R9-8-107 should incorporate the most recent version of the Food Code. 
 Subsection (B) of R9-8-108 should require the name, address, and telephone number of 

the regulatory authority be included in the inspection report. Further, subsections (D) and 
(E) should be removed from the rules or placed in a separate section. 
 

3. Has the agency received any written criticisms of the rules during the last five years, 
including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 
 

 Yes. Attached to the report are several written comments that the Department received 
during the last five years. In October 2014, a representative of a restaurant chain expressed 
concern that the rules did not incorporate the most recent version of the Food Code. Further, a 
county representative questioned whether interstate food processing facilities should be regulated 
under the Article and asked for specific authority allowing for regulation of food processing 
facilities. The Department has also received several comments about whether breweries, honey 
production, amaranth processing, dove or crayfish preparation, or nut, seed, trail mix, and candy 
re-packaging are regulated under the Article.  
 
 The Department intends to address these concerns by amending the rules in 9 A.A.C. 8, 
Article 1 to incorporate a more recent version of the Food Code and make changes addressed in 
this memo to improve the effectiveness of the rules.  
 
4. Has the agency analyzed whether the rules are authorized by statute? 
 
 Yes. The Department cites applicable statutory authority for the rules reviewed. Pursuant 
to A.R.S. § 36-136(A)(7), the Department is required to “[p]repare sanitary and public health 
rules.” With regard to general rulemaking authority, the director may make and amend rules 
necessary for the proper administration and enforcement of the laws relating to the public health. 
A.R.S. § 36-136(F).  
  
 The Department also cites to the following statutes that provide statutory authority for the 
rules: 
 

 Under A.R.S. § 36-104(1)(b)(ii), the Department’s director must administer “[c]onsumer 
health protection programs that include at least the functions of community water 
supplies, general sanitation, vector control and food and drugs.” 

 Under A.R.S § 36-132(A)(13), the Department shall “[t]ake all actions necessary to 
appropriate to ensure that bottled water sold to the public and water used to process, 
store, handle, serve and transport food and drink are free from filth…poisonous, 
deleterious or other foreign substance.” 

 A.R.S. § 36-136(H)(4) requires the Department’s director to “prescribe reasonably 
necessary measures to assure that all food or drink, including meat and meat products and 
milk and milk products sold at the retail level, provided for human consumption is free 
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from unwholesome, poisonous or other foreign substances and filth, insects or disease-
causing organisms.” 

 A.R.S. § 36-136(H)(5) requires the Department’s director to “prescribe reasonably 
necessary measures to assure that all meat and meat products for human consumption 
handled at the retail level are delivered in a manner and from sources resources approved 
by the Arizona department of agriculture….” 

 Under A.R.S. § 36-136(H)(7), the Department’s director shall “[d]efine and prescribe 
reasonably necessary measures governing ice production, handling, storing and 
distribution….” 

   
5. Has the agency analyzed the rules’ consistency with other rules and statutes? 
 

The Department indicates that the rules are consistent with other rules and statutes, with 
the following exceptions: 
 

 Subsection (B) in R9-8-102 contains vague or incorrect cross references. For example, 
“assisted living home” is defined in A.R.S. § 36-401(A)(9) and the cross references for 
“behavioral health services agencies” and “hospice inpatient facilities” are incorrect, due 
to the recent rulemakings for 9 A.A.C. 10 and 9 A.A.C. 20.  

 R9-8-103(A)(7)(g) is inconsistent with A.R.S. § 36-136(H)(4)(f), which states that 
Chapter 8 does not apply to prepackaged food or drink that is not potentially hazardous. 

 R9-8-106(B)(3) contains an incorrect citation to A.R.S. § 36-183.04(E). 
 R9-8-109(B)(4)(b) contains an incorrect citation to A.R.S. § 36-183.04(E). 

  
6. Has the agency analyzed the current enforcement status of the rules?   
 
 Yes. R9-8-108 is not enforced as written because some counties have adopted a newer 
version of the Food Code and are using different terminology to categorize a violation. 

 
7. Has the agency analyzed whether the rules are clear, concise, and understandable?  
 

Yes. The Department identifies the following changes that would make the rules more 
clear, concise and understandable: 

 
 R9-8-101 should be amended to add definitions of undefined terms used in R9-8-103. 

Also, the rule could be improved by replacing the period after subsection (2)(g) with a 
semicolon. 

 R9-8-102 needs to be restructured for clarity. The rule should separate out the types of 
facilities to which the Article does not apply from the types of foods to which the Article 
does not apply. In addition, the Department needs to clarify the term “partial care 
services” in subsection (B)(7). 

 R9-8-103 contains terms that are ambiguous and should be defined, such as “mobile,” 
“stationary,” “temporary,” and “permanent.” Further, subsection (A)(5)(a) states that a 
food establishment may be under construction when an application is submitted. 
Subsection (A)(2), however, requires a telephone number of the food establishment, 
which may not be available for a food establishment under construction. 
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8. Has the agency analyzed whether: 

 
a. The rules are more stringent than corresponding federal law?   

 
 Yes. The Department indicates that there is no corresponding federal law.  
 

b. There is statutory authority to exceed the requirements of federal law? 
 
 Not applicable. 

 
9. For rules adopted after July 29, 2010, has the agency analyzed whether: 
  

a. The rules require issuance of a regulatory permit, license or agency 
authorization?   

 
 Yes. The only rules adopted after July 29, 2010 are R9-8-101 and R9-8-102. Neither of 
these rules require issuance of permit, license or agency authorization. 
 

b. It is in compliance with the general permit requirements of A.R.S. § 41-1037 
or explained why it believes an exception applies? 

 
Not applicable. 

 
10. Has the agency indicated whether it completed the course of action identified in the 

previous five-year-review report? 
 
 Yes. The Department indicates that it completed the action proposed in the previous five-
year review report through the rulemaking effective February 4, 2012. 
 
11. Has the agency included a proposed course of action? 

 
 Yes. As stated above, the Department plans to amend all of the rules in 9 A.A.C. 8, 
Article 1, to incorporate the recent version of the Food Code and to improve the effectiveness of 
the rules. The Department intends to submit a Notice of Final Rulemaking to the Council by 
April 2019, to allow time for adequate stakeholder input and review the next version of the Food 
Code. 
 
Conclusion 
 

The report meets the requirements of A.R.S. § 41-1056 and R1-6-301. This analyst 
recommends approval of the report. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 

MEETING DATE:  May 5, 2016    AGENDA ITEM: D-4 
 
 
TO:  Members of the Governor’s Regulatory Review Council  
  
FROM:    GRRC Economic Team 
    
DATE :       April 15, 2016  

 
SUBJECT:  ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-408) 
 Title 9, Chapter 8, Article 1, Food and Drink 
______________________________________________________________________  
      

I have reviewed the five-year-review report’s economic, small business, and 
consumer impact comparison for compliance with A.R.S. § 41-1056 and make the 
following comments.  
 
1. Economic Impact Comparison 
 
 The economic, small business, and consumer impact statement (EIS) from the 
most recent Commission rulemaking completed in 2012 was available.  

 
 The rules address procedures prescribed by the Department in order to regulate 
the food safety of commercial food service establishments. The Department is charged 
with ensuring that all food and drink products sold at the retail level are fit for human 
consumption, as required by A.R.S. § 36-136(H)(4). 

 
 Key stakeholders that are impacted are the Department, county health 
departments, retail food and drink vendors, and consumers of food and drink. The 
Department notes that the rules as a whole incur minimal short-term training costs to food 
and drink vendors as well as county health inspectors; however, these minimal costs are 
more than offset by the long-term benefits of reducing foodborne illnesses. 
 
 Current rules regarding the regulation of food and drink were effective starting in 
2001 with subsequent amendments and revisions in 2003, 2006, and 2012. The 2001 
rules incorporate the 1999 Food Code (1999 FC) published by the Food and Drug 
Administration (FDA). The FDA has subsequently published three updates to this code; 
the 2013 FC is the most recent.  

 
 These rules are used by sanitarians at the state and county levels to conduct 
inspections of licensed food and drink establishments. In FY 2015, there were 33,217 
food establishments regulated by 168 FTEs. These employees completed: 
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 80,484 food safety-related inspections (routine or re-inspection) 
 7,237 pre-operational inspections of new facilities 
 8,971 complaint investigations 
 8,499 inspections of temporary food operations 
 1,001 compliance proceedings 

 
 The Department concludes that the economic impact has generally been as 
predicted in the prior EIS for the rules in the Article cited above.  
     
2. Has the agency determined that the rules impose the least burden and costs 

to persons regulated by the rules? 
 
 After analyzing these rules, the Department determines that these rules have 
inconsistencies, and they generate confusion. In their current state, the rules do not 
impose the least burden and costs to persons regulated by the rules.  
 
 The Department intends to submit a final rulemaking package that will update 
statute references; clarify rules that cause confusion among stakeholders; and adopt the 
2013 Food Code. Regardless of these issues, the overall benefits to public health and 
safety outweighs the minimal costs of compliance. 
 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 
 No analysis was submitted to the Commission by another person that compares 
the rules’ impact on this state's business competitiveness to the impact on businesses in 
other states under A.R.S. § 41-1056(A)(7). 
 
4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval.           
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TITLE 9.   HEALTH SERVICES 

CHAPTER 8.   DEPARTMENT OF HEALTH SERVICES 

FOOD, RECREATIONAL, AND INSTITUTIONAL SANITATION 

ARTICLE 1.   FOOD AND DRINK 

FIVE-YEAR-REVIEW SUMMARY 

 

Arizona Revised Statutes (A.R.S.) § 36-136(H)(4) requires the Department to “prescribe reasonably 

necessary measures to assure that all food or drink, including meat and meat products and milk and milk 

products sold at the retail level, provided for human consumption is free from unwholesome, poisonous or 

other foreign substances and filth, insects or disease-causing organisms.”  It further requires the rules adopted 

by the Department to “prescribe reasonably necessary measures governing the production, processing, 

labeling, storing, handling, serving and transportation” of food and drink and include minimum standards for 

the sanitary facilities and conditions that are to be “maintained in any warehouse, restaurant or other 

premises, except a meat packing plant, slaughterhouse, wholesale meat processing plant, dairy product 

manufacturing plant or trade product manufacturing plant.”  The rules are to “prescribe minimum standards 

for any truck or other vehicle in which food or drink is produced, processed, stored, handled, served or 

transported.”  The Department is responsible “for the inspection and licensing of premises and vehicles so 

used and for abatement as public nuisances of any premises or vehicles that do not comply with the rules and 

minimum standards.” 

Additional statutes that address specific areas of food and drink include A.R.S. § 36-132(A)(13), 

A.R.S. § 36-136(H)(5), and A.R.S. § 36-136(H)(7).  A.R.S. § 36-132(A)(13) requires the Department to take 

“all actions necessary or appropriate to ensure that bottled water sold to the public and water used to process, 

store, handle, serve and transport food and drink are free from filth, disease-causing substances and 

organisms and unwholesome, poisonous, deleterious or other foreign substances.”  A.R.S. § 36-136(H)(5) 

requires the Director to prescribe “reasonably necessary measures to assure that all meat and meat products 

for human consumption handled at the retail level are delivered in a manner and from sources” approved by 

the Arizona Department of Agriculture and “are free from unwholesome, poisonous or other foreign 

substances and filth, insects or disease-causing organisms.”  The rules are to “prescribe standards for sanitary 

facilities to be used in identity, storage, handling and sale of all meat and meat products sold at the retail 

level.”  A.R.S. § 36-136(H)(7) requires the Department to “define and prescribe reasonably necessary 

measures governing ice production, handling, storing and distribution to assure that all ice sold or distributed 

for human consumption or for the preservation or storage of food for human consumption is free from 

unwholesome, poisonous, deleterious or other foreign substances and filth or disease-causing organisms.”  

The rules are to contain “minimum standards for the sanitary facilities and conditions and the quality of ice” 

that is to be “maintained at any ice plant, storage and truck or vehicle in which ice is produced, stored, 
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handled or transported” and “provide for inspection and licensing of the premises and vehicles, and for 

abatement as public nuisances of ice, premises, equipment, processes or vehicles that do not comply with the 

minimum standards.” 

The Department has adopted in Arizona Administrative Code (A.A.C.) Title 9, Chapter 8, Article 1, 

rules to implement A.R.S. § 36-136(H)(4) by providing standards that ensure that food and drink in Arizona 

are fit for human consumption.  The rules were initially adopted in October 2001 and incorporated the United 

States Food and Drug Administration (FDA) publication, Food Code: 1999 Recommendations of the United 

States Public Health Service, Food and Drug Administration (FC) as modified.  Only three of the rules have 

been amended since they were adopted.  R9-8-102 was amended in 2003 to exempt hospice inpatient 

facilities from the requirements of the Article.  R9-8-102 was again amended, along with R9-8-107, in 2006 

to include milk and milk products sold at the retail level under this Article, to implement Laws 2004, Ch. 51. 

R9-8-101 was amended and R9-8-102 was further amended in 2012 to clarify requirements and exempt 

certain categories of foods, in compliance with Laws 2006, Ch. 272, § 1; Laws 2008, Ch. 149 § 1; and Laws 

2011, Ch. 84, § 1. 

The sanitarians in the Department and in the health departments or environmental health departments 

of Arizona’s counties use these rules in conjunction with county codes while conducting inspections of 

licensed food establishments.  In FY2015, there were 33,217 regulated food establishments in Arizona, at 

which state and county sanitarians conducted 80,484 food safety-related inspections (routine or re-

inspection).  The frequency of inspections depends on the complexity of the food service operations, with 

those facilities conducting more complex operations being inspected more frequently.  In addition, the 

individuals in 168 sanitarian FTEs and 15.5 sanitarian aide FTEs conducted 7,237 pre-operational 

inspections of new facilities, 8,971 complaint investigations, and 8,499 inspections of temporary food 

operations.  These inspections resulted in 1,001 compliance proceedings. 

The Department had begun a rulemaking to amend the rules in 9 A.A.C. 8, Article 1, in January 2007 

and was in the process of revising the rules to incorporate the 2005 FC when the rulemaking moratorium was 

established in January 2009 and rulemaking was halted.  In the 2011 five-year-review report, the Department 

stated that the Department would amend R9-8-102 to be consistent with statutory changes, but would wait 

until the 2013 version of the FC was released before deciding what further rulemaking should be done.  The 

Department did not anticipate completing other rulemaking until after the 2016 five-year-review report was 

due.  Since then, two counties have adopted the 2009 FC, and four have adopted the 2013 FC, with two more 

working towards the adoption of the 2013 FC.  Because of the issues identified in this five-year-review 

report, the Department plans to amend the rules in 9 A.A.C. 8, Article 1, by April 2019 to improve the 

effectiveness of the rule. 
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INFORMATION THAT IS IDENTICAL FOR ALL OF THE RULES 

 

1. Authorization of the rule by existing statute 

The rules in 9 A.A.C. 8, Article 1, have A.R.S. §§ 36-136(A)(7) and 36-136(F) as general 

statutory authority. 

The rules in 9 A.A.C. 8, Article 1, have specific statutory authority in A.R.S. §§ 36-104(1)(b)(i), 

36-132(A)(13), 36-136(H)(4), 36-136(H)(5), and 36-136(H)(7). 

2. The purpose of the rule 

The purpose of the rules in 9 A.A.C. 8, Article 1, is to prescribe reasonably necessary measures to 

assure that all food or drink sold at the retail level are fit for human consumption. 

7. Summary of the written criticisms of the rule received within the last five years 

Except for criticisms of R9-8-102 and R9-8-107 provided as Attachment D, the Department has 

not received written criticisms of the rules in 9 A.A.C. 8, Article 1, during the past five years. 

8. Economic, small business, and consumer impact comparison 

The food and drink rules were adopted by final rulemakings published in the Arizona 

Administrative Register (A.A.R.) at 7 A.A.R. 1719, effective October 3, 2001.  The rules were 

amended by rulemaking at 9.A.A.R. 317, effective March 14, 2003; 12.A.A.R. 2768, effective 

September 9, 2006; and 17 A.A.R. 2608, effective February 4, 2012.  The 2001 rulemaking 

incorporated by reference the 1999 FC publication by the FDA, as modified.  The 1999 FC uses a 

“science-based food evaluation system known as Hazard Analysis and Critical Control Point” 

(HACCP) to ensure food safety.  An economic, small business, and consumer impact statement 

(EIS) was submitted to the Governor’s Regulatory Review Council (GRRC) as part of the Notice 

of Final Rulemaking package for the rulemaking effective October 3, 2001.  The EIS stated the 

anticipation of a substantial economic benefit to employers and the general public from the 

reduced risk of foodborne illnesses resulting from food establishments implementing the practices 

required in the 1999 FC.  Each food establishment was expected to incur minimal costs for 

training employees, especially the person in charge, on the new requirements; counties might also 

incur short-term substantial costs to train inspectors on the new standards, which could be offset 

by “a more efficient regulatory process” once inspectors and the regulated community became 

familiar with the rules.  Food establishments in general could incur substantial costs from the time 

to “modify and monitor food processes” and employee personal hygiene practices to meet the 

1999 FC requirements.  Both food establishments and regulatory authorities could receive a 

benefit from the added flexibility and allowances for variances if an approved HACCP plan were 

used to prepare food.  Allowing a 10-year period, rather than the five-year period projected in the 
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1999 FC, for a food establishment to come into compliance with a reduction in cold storage 

temperatures from 45° to 41° F and allowing the hot holding temperature to be 130°, rather than 

140° F in the 1999 FC, were thought to help mitigate the potentially substantial costs for 

implementing time and temperature controls associated with adopting the 1999 FC.   The 2003 

rulemaking added an exemption for hospice inpatient facilities with 20 or fewer patients to the list 

of exemptions from the food and drink rules in R9-8-102, and provided a significant benefit to 

these health care institutions and their patients.  An EIS was not submitted because the 

rulemaking was exempt from the requirement under A.R.S. § 41-1055(D)(3), as stated in the 

Notice of Final Rulemaking.  The 2006 rulemaking amended R9-8-102 and R9-8-107 to make 

these rules consistent with A.R.S. § 36-136(H)(4), as amended by Laws 2004, Ch. 51, effective 

August 25, 2004.  The 2006 rulemaking removed milk and milk products from the list of 

exemptions from the food and drink rules in R9-8-102 and incorporated portions of the FC that 

apply to milk and milk products into R9-8-107.  An EIS was submitted to GRRC with the 2006 

rulemaking, stating that a person selling milk or milk products at the retail level might incur 

minimal-to substantial costs to become licensed as a food establishment, if not already licensed, 

and to comply with the 1999 FC requirements for milk or milk products.  The Department was 

unaware of any persons selling milk or milk products at the retail level that were not already 

licensed as food establishments.  County health departments, which perform the bulk of food 

establishment license inspections, were expected to incur minimal additional costs to inspect 

currently licensed food establishments and moderate additional costs to inspect a new food 

establishment requesting licensing for adherence to requirements for milk and milk products.  The 

2012 rulemaking amended R9-8-101 and R9-8-102 to make these rules consistent with A.R.S. § 

36-136(H)(4), as amended by Laws 2006, Ch. 272; Laws 2008, Ch. 149; and Laws 2011, Ch. 84 

by exempting certain categories of food and drink from requirements of the Article.  An EIS was 

submitted to GRRC with the 2006 rulemaking and specified that only the economic impacts 

directly attributable to the rulemaking would be considered in the EIS.  The EIS stated that 

regulated food establishments were expected to receive a significant benefit from the rule’s 

clarification of the applicability of the rules in 9 A.A.C. 8, Article 1; persons providing food or 

drink that is statutorily exempt were expected to receive a significant benefit from being better 

able to determine whether they are required to apply for a license as a food establishment and, for 

those exempt, a minimal-to-substantial benefit from saving the costs of becoming a licensed food 

establishment and complying with requirements in 9 A.A.C. 8, Article 1.  The Department 

believes the costs and benefits identified in the 2001, 2006, and 2012 EISs are generally 

consistent with the actual costs and benefits of the rules. 
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9. Summary of business competitiveness analyses of the rules 

The Department did not receive a business competitiveness analysis of the rules in the last five 

years. 

10. Status of the completion of action indicated in the previous five-year-review report 

As stated in the 2011 five-year-review report, the Department planned to amend R9-8-102 to be 

consistent with statutory changes but did not plan to amend the rest of the rules in 9 A.A.C. 8, 

Article 1, until after the 2016 five-year-review report was due.  The Department completed the 

rulemaking action proposed in the previous five-year-review report through the rulemaking 

effective February 4, 2012. 

12. Analysis of stringency compared to federal laws 

The rules are not more stringent than federal laws.  

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory permit, 

license, or agency authorization, whether the rule complies with section 41-1037 

Since neither R9-8-101 nor R9-8-102 establish licensing, certification, or permit requirements, 

the rules establishing licensing, certification, or permit requirements were adopted before July 29, 

2010. 

14. Proposed course of action 

The Department intends to amend the rules in 9 A.A.C. 8, Article 1, to incorporate a more recent 

version of the FC and make other changes to address issues described in this report and improve 

the effectiveness of the rules.  To allow time for adequate stakeholder input into revised rules and 

the review of the next version of the FC, the Department anticipates submitting a Notice of Final 

Rulemaking to the Governor’s Regulatory Review Council (GRRC) by April 2019.  This 

timetable is subject to change based on the Department’s priorities and staffing. 
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INFORMATION FOR INDIVIDUAL RULES 

R9-8-101. Definitions 

2. Objective of the rule 

The objective of the rule is to define terms and phrases used in the Article to enable the reader to 

clearly understand the requirements of the Article and allow for consistent interpretation. 

3. Analysis of effectiveness in achieving the objective 

The rule is effective but could be improved if the issues described in paragraph 6 were addressed. 

4. Analysis of consistency with state and federal statutes and rules 

The rule is consistent with cited state and federal statutes and rules. 

5. Status of enforcement of the rule 

The Department is enforcing the rule to the extent that definitions can be enforced. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable but could be improved by adding definitions of 

undefined terms used in R9-8-103, as specified in paragraph 6 for the Section.  The rule could 

also be improved by replacing the period after subsection (2)(g) with a semicolon. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Because of the issues described in paragraph 6 of the analysis of this rule, the rule does not 

impose the least burden and costs on persons regulated by the rule. 

 

R9-8-102. Applicability 

2. Objective of the rule 

The objective of the rule is to specify the categories of facilities and foods to which the rules 

apply and those that are exempt from the Article. 

3. Analysis of effectiveness in achieving the objective 

The rule is mostly effective in achieving its objective.  The effectiveness of the rule is decreased 

by the issues described in paragraphs 4 and 6. 

4. Analysis of consistency with state and federal statutes and rules 

Subsection (B)(9)(f) of the rule is inconsistent with A.R.S. § 36-136(H)(4)(f), as amended by 

Laws 2013, Ch.6, which removed the limitation on the display area for food that is not potentially 

hazardous.  In addition, many of the cross references in subsection (B) are not specific or are 

incorrect.  “Group home” is defined in A.R.S. § 36-551, within A.R.S. Title 36, Chapter 5.1, 
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Article 1; “child care group home” is defined in A.R.S. § 36-897, within A.R.S. Title 36, Chapter 

7.1, Article 4; and “residential group care facility” is defined in A.A.C. R6-5-7401, within 6 

A.A.C. 5, Article 74.  The definition of “assisted living home” is in A.R.S. § 36-401.  The term 

“adult day health care services” is not defined, but “adult day health care facility” and “adult day 

health services” are both defined in A.R.S. § 36-401.  Due to the recent rulemakings for 9 A.A.C. 

10 and 9 A.A.C. 20, the cross references for “behavioral health service agencies” and “hospice 

inpatient facilities” are also incorrect. 

5. Status of enforcement of the rule 

The rule is enforced as written, except that the correct definitions of the terms in subsection (B) 

are used when determining if the Article applies to a facility. 

6. Analysis of clarity, conciseness, and understandability 

The rule is mostly clear, concise, and understandable.  The clarity of the rule could be improved 

by separating out the types of facilities to which the Article does not apply from the types of 

foods to which the Article does not apply.  It is also unclear what the term “partial care services” 

in subsection (B)(7) means. 

7. Summary of the written criticisms of the rule received within the last five years 

Criticism: The Department has received a written criticism of the rule from a county 

representative, questioning whether interstate food processing facilities should be regulated under 

the Article and asking for “appropriate code or statute references relevant to” such regulation.  

The Department has received other comments about whether breweries are regulated under the 

Article.  The Department has received several comments expressing confusion about whether 

activities, such as honey production, amaranth processing, dove or crayfish preparation, or nut, 

seed, trail mix, and candy re-packaging, are regulated under the Article. 

Response:  As stated in paragraph 14 under Information That Is Identical for All of the Rules, the 

Department plans to amend the rules in 9 A.A.C. 8, Article 1, by April 2019.  As part of the 

rulemaking, the applicability of the Article will be clarified to improve the effectiveness of the 

rule. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Because of the issues described in paragraphs 4 and 6 of the analysis of this rule, the rule does not 

impose the least burden and costs on persons regulated by the rule. 
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R9-8-103. Food Establishment License Application 

2. Objective of the rule 

The objective of the rule is to explain the process an applicant must follow to apply for a food 

establishment license. 

3. Analysis of effectiveness in achieving the objective 

The rule is effective but could be improved if the issues described in paragraph 6 were addressed. 

4. Analysis of consistency with state and federal statutes and rules 

The rule is consistent with cited state and federal statutes and rules, but the inclusion of 

subsection (A)(7)(g) may be confusing as described in paragraph 6. 

5. Status of enforcement of the rule 

The rule is enforced as written. 

6. Analysis of clarity, conciseness, and understandability 

The rule is mostly clear, concise, and understandable but could be improved.  The terms 

“mobile,” “stationary,” “temporary,” and “permanent” are open to interpretation and should be 

defined or described.  The rule states in subsection (A)(5)(a) that a food establishment may be 

under construction when an application is submitted.  However, subsection (A)(2) requires the 

telephone number of the food establishment, which may not be available for a food establishment 

under construction.  In addition, the inclusion of subsection (A)(7)(g) in an application for a food 

establishment license is confusing because, under A.R.S. § 36-136(H)(4)(f), as amended by Laws 

2013, Ch.6, the rules in 9 A.A.C. 8, Article 1 do not apply to prepackaged food that is not 

potentially hazardous. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Because of the issues described in paragraph 6 of the analysis of this rule, the rule does not 

impose the least burden and costs on persons regulated by the rule. 

 

R9-8-104. Time-frames 

1. Authorization of the rule by existing statute 

The rule has A.R.S. §§ 41-1073 through 41-1076 as additional specific statutory authority. 

2. Objective of the rule 

The objective of the rule is to specify the administrative procedures the regulatory authority will 

perform during the time-frames in Table 1. 
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3. Analysis of effectiveness in achieving the objective 

The rule is mostly effective in achieving its objective but could be improved.  The rule contains 

administrative procedures related to the licensing process, including the issuance of a license 

itself, approval of a variance, approval of plans and specifications, and approval of a “HACCP 

PLAN.”  These administrative procedures may be performed by any regulatory authority.  

However, the administrative procedures associated with a “requestor” may only be performed by 

the Department since the “requestor” of approval of an inspection form or quality assurance 

program is another regulatory authority.  In addition, these latter approvals are not subject to the 

provisions of A.R.S. Title 41Chapter 6, Article 7.1, since they are only tangentially related to 

licensing and more associated with the delegation of authority.  Therefore, the effectiveness of the 

rule would be improved by removing administrative procedures associated with requests for 

approval by a “requestor” from this rule or moving them into a separate Section. 

4. Analysis of consistency with state and federal statutes and rules 

The rule is consistent with cited state and federal statutes and rules. 

5. Status of enforcement of the rule 

The rule is enforced as written. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Because of the issues described in paragraph 3 of the analysis of this rule, the rule does not 

impose the least burden and costs on persons regulated by the rule. 

 

Table 1. Time-frames (in days) 

1. Authorization of the rule by existing statute 

The table has A.R.S. §§ 41-1073 through 41-1076 as additional specific statutory authority. 

2. Objective of the rule 

The objective of the table is to establish the time-frames for the regulatory authority’s 

administrative processes for the approvals issued under this Article. 

3. Analysis of effectiveness in achieving the objective 

The table is effective in achieving its objective but could be improved if the time-frames for 

approval of an inspection form or quality assurance program were removed from the table. 
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4. Analysis of consistency with state and federal statutes and rules 

The rule is consistent with cited state and federal statutes and rules. 

5. Status of enforcement of the rule 

The rule is enforced as written. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Despite the minor issue described in paragraph 3, the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective. 

 

R9-8-105. Issuance of License 

2. Objective of the rule 

The objective of the rule is to specify the information that a regulatory authority is required to put 

on a food establishment license to identify a licensed food establishment. 

3. Analysis of effectiveness in achieving the objective 

The rule is effective, but it could be improved by requiring the name, address, and telephone 

number of the regulatory authority issuing the license to be on the license. 

4. Analysis of consistency with state and federal statutes and rules 

The rule is consistent with cited state and federal statutes and rules. 

5. Status of enforcement of the rule 

The rule is enforced as written. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Despite the minor issue described in paragraph 3, the rule imposes the least burden and costs to 

persons regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective. 
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R9-8-106. License Suspension or Revocation 

2. Objective of the rule 

The objectives of the rule are to: 

a. Explain the regulatory authority’s power to suspend or revoke a food establishment 

license if the food establishment is in violation of the rules in this Article, and 

b. Provide information about revocation or suspension hearings. 

3. Analysis of effectiveness in achieving the objective 

The rule is effective, but it could be improved by removing subsection (B)(3).  The citation in 

subsection (B)(3) to A.R.S. § 36-183.04(E) in the rule adopted in 2001 is incorrect because it 

refers to text in A.R.S. § 36-183.04 that was repealed by Laws 2002, Ch. 313, § 3.  The current 

text in A.R.S. § 36-183.04 was added by Laws 2002, Ch. 313, § 4, and is not relevant. 

4. Analysis of consistency with state and federal statutes and rules 

The rule is consistent with A.R.S. § 36-136(H)(4) and the other cited statutory authorities, but the 

citation in subsection (B)(3) to A.R.S. § 36-183.04 is incorrect, as described in paragraph 3. 

5. Status of enforcement of the rule 

The rule is enforced as written. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Because of the issues described in paragraphs 3 and 4 of the analysis of this rule, the rule does not 

impose the least burden and costs on persons regulated by the rule. 

 

R9-8-107. Food Safety Requirements 

2. Objective of the rule 

The objective of the rule is to explain the food safety requirements a licensed food establishment 

must follow in order to maintain food safety and be licensed to operate in Arizona. 

3. Analysis of effectiveness in achieving the objective 

The rule is partly effective in achieving its objectives.  The rule incorporates the 1999 FC as 

modified.  Since this rule was made, three revisions of the FC have been released by the FDA.  

The rule would be more effective in protecting health and safety if the rule were amended to 
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incorporate a newer version of the FC.  As part of the rulemaking planned for 9 A.A.C. 8, Article 

1, the Department plans to compare the requirements in the FCs and obtain input from licensed 

food establishments and sanitarians who use the rules before deciding what requirements will be 

incorporated into revised rules. 

4. Analysis of consistency with state and federal statutes and rules 

The rule is consistent with cited state and federal statutes and rules. 

5. Status of enforcement of the rule 

The rule is enforced as written. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable but could be improved by revising subsection (A) 

to meet current style and format standards. 

7. Summary of the written criticisms of the rule received within the last five years 

Criticism: The Department has received a written criticism of the rule from a representative of a 

restaurant chain, expressing concern that the rule still incorporates by reference the 1999 FC, 

rather than the most recent version of the FC. 

Response:  As stated in paragraph 14 under Information That Is Identical for All of the Rules, the 

Department plans to amend the rules in 9 A.A.C. 8, Article 1, by April 2019 to incorporate a 

more recent version of the FC and to improve the effectiveness of the rule. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Because of the issues described in paragraph 3 of the analysis of this rule, the rule does not 

impose the least burden and costs on persons regulated by the rule. 

 

R9-8-108. Inspections Standardization and Documentation 

2. Objective of the rule 

The objective of the rule is to specify the process a regulatory authority must follow when 

inspecting a food establishment. 

3. Analysis of effectiveness in achieving the objective 

The rule is somewhat effective in achieving its objective but could be improved in several ways.  

The inspection report specified in subsection (B) would be improved if the name, address, and 

telephone number of the regulatory authority conducting the inspection were included on the 

report.  The rule would also me more effective if the issue described in paragraph 5 were 
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addressed.  The rule would also be improved if information about creating separate inspection 

forms and requesting approval of a quality assurance program, as specified in subsections (D) and 

(E), were removed from the rules or placed in a separate Section. 

4. Analysis of consistency with state and federal statutes and rules 

The rule is consistent with cited state and federal statutes and rules. 

5. Status of enforcement of the rule 

The rule is not enforced as written.  Some counties, which have adopted more recent versions of 

the FC, are not using the term “critical items” in inspection reports.  Instead they categorize a 

violation as “priority” (is likely to cause a food-borne illness), “priority foundation” (may lead to 

a food-borne illness if other conditions are present), and “core” (is not according to basic to good 

food-handling practices).  In addition, in counties that have adopted a newer version of the FC, 

violations may not be cited with the FC sections listed in the rule. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable but could be improved as described in paragraphs 3 

and 5. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Because of the issues described in paragraphs 3 and 5 of the analysis of this rule, the rule does not 

impose the least burden and costs on persons regulated by the rule. 

 

R9-8-109. Cease and Desist and Abatement 

2. Objective of the rule 

The objectives of the rule are to: 

a. Notify the reader that a violation of this Article constitutes a public nuisance, and 

b. Explain the process a regulatory authority initiates if the regulatory authority has 

reasonable cause to believe that a food establishment is creating or maintaining a public 

nuisance. 

3. Analysis of effectiveness in achieving the objective 

The rule is effective in achieving its objective but could be improved by addressing the issues 

identified in paragraphs 4 and 6. 

4. Analysis of consistency with state and federal statutes and rules 
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The rule is consistent with A.R.S. § 36-136(H)(4) and the other cited statutory authorities, but the 

citation in subsection (B)(4)(b) to A.R.S. § 36-183.04(E) is incorrect, because the text in A.R.S. § 

36-183.04 to which the rule refers was repealed by Laws 2002, Ch. 313, § 3. 

5. Status of enforcement of the rule 

The rule is enforced as written. 

6. Analysis of clarity, conciseness, and understandability 

The rule is mostly clear, concise, and understandable but could be improved by clarifying that 

information about the alleged nuisance should be included in the order. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

Because of the issues described in paragraphs 4 and 6 of the analysis of this rule, the rule does not 

impose the least burden and costs on persons regulated by the rule. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   May 5, 2016     AGENDA ITEM: D-5 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”) 
 
FROM:  Chris Kleminich, Staff Attorney 
 
DATE: April 15, 2016 
 
SUBJECT: ARIZONA COMMISSION FOR POSTSECONDARY EDUCATION  
  (F-16-0503) 

Title 7, Chapter 3, Article 5, Arizona Family College Savings Program 
________________________________________________________________________ 
 
COMMENTS ON THE FIVE-YEAR-REVIEW REPORT 
 

Purpose of the Agency and Number of Rules in the Report 
 

            The purpose of the Commission for Postsecondary Education (Commission) is to: 
 
1. Conduct, supervise and coordinate the review of public and private postsecondary education 
institutions in this state to determine their eligibility for student financial aid monies, 
2. Administer specifically identified federal and state financial aid programs,  
3. Provide a forum to public and private postsecondary education institutions for discussion of 
issues of mutual interest, 
4. Coordinate and promote studies of interest to postsecondary institutions, and 
5. Provide information to the public on postsecondary education opportunities in this state. 
 
Laws 2009, Ch. 95, § 61. 
 
 This five-year-review report covers eight rules in A.A.C. Title 7, Chapter 3, Article 5. 
This is the first five-year-review report submitted by the Commission to the Council on these 
rules. A.R.S. § 15-1852 exempts the Commission from Title 41, Chapter 6, but the Commission 
has chosen to submit five-year-review reports to the Council after changes in 2012 to A.R.S. § 
41-1056(A). Under that statute, “[a]t least once every five years, each agency shall review all of 
its rules, including rules made pursuant to an exemption from this chapter or any part of this 
chapter, to determine whether any rule should be amended or repealed.” 
 

Article Contents, Including the Subject Matter of Each Rule in the Report   
 
Article 5 contains eight rules, related to the Arizona Family College Savings Program 

(Program), which address definitions; fees; the RFP Process; changing designated beneficiaries; 
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account balance limitations; withdrawals, reporting of non-qualified withdrawals, and penalties; 
oversight of financial institutions; and IRS regulations, rulings, notices, and other guidance. 

 
Year that Each Rule was Last Amended or Newly Made 
 
 Sections 501, 502, 505, 506, 507: August 14, 2003 
 Section 508:    August 8, 2002 
 Section 504:    December 21, 1998 
 Section 503:    October 31, 1997 

 
Proposed Action 
 
The Commission does not propose any amendments at this time. 

 
Summary of Reasons for the Proposed Action 
 

 The Commission does not plan to amend the rules to address citation clarity issues in R7-
3-504 through R7-3-507 until the rulemaking moratorium is lifted for a sufficient length of time 
to allow for revisions to be reviewed and approved for submission by both the Oversight 
Committee and Trustees. Staff encourages the Commission to request an exception from the 
moratorium in order to update the rules in a timely fashion. 
 

Exemption or Request and Approval for Exception from the Moratorium 
 
The Commission does not indicate that it plans to request an exception from the 

moratorium. 
 

Substantive or Procedural Concerns 
 
None.  

 
Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 

1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 
 No, as the Commission indicates that A.R.S. § 15-1852 exempts the Commission from 
Title 41, Chapter 6, which includes A.R.S. § 41-1091. 

 
2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 

 
 Yes. The Commission indicates that the rules are generally effective in achieving their 
objectives.  
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3. Has the agency received any written criticisms of the rules during the last five years, 
including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 

 
No. The Commission has not received any written criticisms of the rules covered by this 

report during the last five years. 
 

4. Has the agency analyzed whether the rules are authorized by statute? 
 

Yes. The Commission has general rulemaking authority under A.R.S. §§ 15-1851 and 15-
1852. Specifically, under A.R.S. § 15-1852(A)(2), the Commission shall “[a]dopt rules to carry 
out the purposes of this article [Commission for Postsecondary Education].” A.R.S. § 15-
1852(C) provides that the Commission is exempt from A.R.S. Title 41, Chapter 6 
[Administrative Procedure] but “shall adopt rules in a manner substantially similar to [T]itle 41, 
[C]hapter 6.” The Commission cites to A.R.S. §§ 15-1871 through 15-1879 as specific authority 
for governing the Program. 

 
5. Has the agency analyzed the rules’ consistency with other rules and statutes? 

 
 Yes. The Commission indicates that the rules are consistent with state and federal rules 
and statutes. 
      

6. Has the agency analyzed the current enforcement status of the rules?   
 

Yes. The Commission indicates that the rules are enforced as written. 
 

7. Has the agency analyzed whether the rules are clear, concise, and understandable?  
  

 Yes. The Commission indicates that the rules are mostly clear, concise, and 
understandable, with the exception of outdated and incorrect statutory citations in Sections 504, 
505, 506, and 507. 
 

8. Stringency of the Rules: 
 

a. Are the rules more stringent than corresponding federal law?  
 

 No. The Commission indicates that the rules stem from, and are not more stringent than 
corresponding federal law, specifically U.S.C. Title 26 [Internal Revenue Code], Subtitle A, 
Chapter 1, Subchapter F, Part VIII, Section 529. 
 

b. If so, is there statutory authority to exceed the requirements of federal law? 
 

Not applicable. 
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9. For rules adopted after July 29, 2010: 
 

a. Do the rules require issuance of a regulatory permit, license or agency 
authorization?  
 

 Not applicable. None of the rules were made after July 29, 2010. 
 

b. If so, are the general permit requirements of A.R.S. § 41-1037 met or does an 
exception apply? 
 

Not applicable. 
 

10. Has the agency indicated whether it completed the course of action identified in the 
previous five-year-review report? 

 
Yes. The Commission notes that this is the first five-year-review report on the rules. 
 

11. Has the agency included a proposed course of action? 
 

Yes. No action is planned on the rules. 
 
Conclusion 
 
The report meets the requirements of A.R.S. § 41-1056 and R1-6-301. This analyst recommends 
the report be approved. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:   May 5, 2016    AGENDA ITEM: D-5 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”) 
 
FROM:  GRRC Economic Team 
 
DATE: April 15, 2016 
 
SUBJECT: ARIZONA COMMISSION FOR POSTSECONDARY EDUCATION  
  (F-16-0503) 

Title 7, Chapter 3, Article 5, Arizona Family College Savings Program 
________________________________________________________________________ 
 

I reviewed the five-year-review report’s economic, small business, and consumer 
impact comparison for compliance with A.R.S. § 41-1056 and make the following 
comments.  
 
1. Economic Impact Comparison 
 

 Economic, small business, and consumer impact statements (EIS) from the most 
recent rulemakings were available for the rules contained in the five-year-review report. 

 
 The Arizona Family College Savings Program (AFCSP) is a Section 529 College 
Savings Plan administered through the Commission. The AFCSP is designed to help 
families meet the rising costs of a higher education by offering an easy, flexible, and tax-
advantaged way to save for college. The Commission believes that the economic impact 
has been as predicted for the rules. During the last rulemaking in 2003, the formula for 
contribution or account balance limitations was amended to increase the cap, and technical 
changes were made to align with IRS Code.  

 
From FY 2011 through FY 2015, a total of 38,041 new accounts have been opened, 

of which, 8,243 accounts were opened in FY 2015. Since the last rulemaking, when the 
formula for contribution or account balance limitations was amended, no account owners 
have exceeded the account contribution limit. 
    
2. Has the agency determined that the rules impose the least burden and costs to 

persons regulated by the rules? 
 

The Commission has determined that the rules impose the least burden and costs to 
persons regulated by the rules. 
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3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 

 No analysis was submitted to the agency by another person that compares the rules’ 
impact on this state's business competitiveness to the impact on businesses in other states 
under A.R.S. § 41-1056(A)(7). 
 

4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval.           



 

 

   Arizona Commission for Postsecondary Education 
2020 North Central, Suite 650 
Phoenix, Arizona 85004-4503 

Tel:  (602) 258-2435 | Fax:  (602) 258-2483 
Email: acpe@azhighered.gov | Website:  https://highered.az.gov  

 
 
 
February 29, 2016 
 
Bret Parke, Chair 
Governor’s Regulatory Review Council 
100 N. 15th Avenue, Suite 402 
Phoenix, Arizona 85007 
 
 
Re: Five-Year-Review Report on Title 7, Chapter 3, Article 5 
 
 
Dear Mr. Parke: 
 
 
The Arizona Commission for Postsecondary Education (“Commission”) submits for approval by 
the Governor’s Regulatory Review Council the attached Five-Year-Review Report on Title 7, 
Chapter 3, Article 5.  This Report is timely filed pursuant to the Council’s email, dated July 11, 
2013. 
 
This document complies with the reporting requirement in A.R.S. § 41-1056.  A.R.S § 15-1852 
exempts the Commission from Title 41, Chapter 6 which encompasses A.R.S. § 41-1091.   
 
An electronic copy of this cover letter, report, the rules being reviewed, statutes authorizing the 
rules, and economic impact statement are being submitted by email to Dolores Habre.  
Additionally, a hard copy will be delivered to the Governor’s Regulatory Review Council office at 
100 North 15th Avenue, Suite 402. 
 
If you need any further information, please contact me at (602) 258-2435. 
 
 
Respectfully Submitted, 
 
 

 
 
 
Dr. April L. Osborn, Executive Director 
 
Enclosures 
 
 
 

mailto:acpe@azhighered.gov
https://highered.az.gov/
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FIVE-YEAR-REVIEW SUMMARY 

Article 5. Arizona Family College Savings Program 
 
 

Arizona Revised Statutes (A.R.S.) §§ 15-1871 through 15-1879 establish the Arizona 
Family College Savings Program (AFCSP) criteria.  The Commission has adopted rules 
to implement these statutes in Arizona Administrative Code (A.A.C.) Title 7, Chapter 3.  
The rules specifying the criteria for the AFCSP for the Commission are in A.A.C. Title 7, 
Chapter 3, Article 5. 
 
The rules in A.A.C. Title 7, Chapter 3, Article 5 cover the definitions; fees; RFP process; 
changing a designated beneficiary; account balance limitations; withdrawals; reporting 
of non-qualified withdrawals; penalties; oversight of financial institutions; and IRS 
regulations, rulings, notices and other guidance.  Rules R7-3-501 through R7-3-505 
were adopted October 1997, under an exemption from the provisions of the Arizona 
Administrative Procedure Act.  Rules R7-3-506 and R7-3-507 were adopted December 
1998, under an exemption from the Administrative Procedure Act.  Rule R7-3-508 was a 
new section made by exempt rulemaking at 8 A.A.R. 3743, effective August 2002.  
Rules R7-3-501, R7-3-502, and R7-3-505 through R7-3-507 were amended by exempt 
rulemaking at 9 A.A.R. 3886, effective August 2003. 
 
Through an analysis of the rules in Article 5, the Commission has determined the rules 
are effective, enforced as written, consistent with state and federal statutes and rules, 
and are concise, understandable, an mostly clear,.  The Commission does not 
anticipate revising this Article anytime in the near future unless the rulemaking 
moratorium is lifted for a sufficient length of time to allow for citation revisions for 
improved clarity to be reviewed and approved for submission by both the Oversight 
Committee and Trustees.   
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INFORMATION THAT IS IDENTICAL FOR ALL RULES UNDER ARTICLE 5 

 
1. Authorization of the rule by existing statutes 

A.R.S. § 15-1871 through § 15-1879 

3. Effectiveness in achieving the objective 
The rule is effective in achieving its objective. 

4. Consistency with state and federal statutes and rules 
The rule is consistent with state and federal statutes and rules.  

5. Enforcement policy 
The rule describes processes and definitions regarding the Arizona Family 
College Savings Program and is enforced as written. 

6. Clarity, conciseness, and understandability 
Despite minor citation issues identified in R7-3-504, R7-3-505, R7-3-506, and 
R7-3-507 the rule is clear, concise, and understandable. 

7. Written criticisms of the rules received within the last five years 
The Commission staff has not received one written criticism of this rule in the last 
five years. 

8. Estimated economic, small business, and consumer impact 
The economic, small business, and consumer impact of the rule is moderate.  
Similar to the 529 plans implemented and maintained in 49 other states, the 
principle impact of these rules is on the financial institutions participating in the 
program and account owners.  For financial institutions participating in the 
program and account owners these rules provide the guidelines for compliance 
with federal and state requirements.   

These rules have an impact on financial institutions participating in the program 
as the rules define guidelines such as fees; the RFP process; account balance 
limitations; reporting of non-qualified withdrawals; penalties; oversight of financial 
institutions; and IRS regulations, rulings, notices, and other guidance.   

Participating account owners receive the financial benefit of utilizing a federal 
and state tax-deferred savings vehicle in which to accumulate funds to be spent 
at a future date on qualified higher education expenses.  The rules have an 
impact on participating account owners as the rules define guidelines such as 
changing designated beneficiary; account balance limitations; withdrawals; and 
IRS regulations, rulings, notices, and other guidance.  The rules facilitate 
consumer saving for higher education, thereby reducing future dependence on 
consumer debt. 
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Small business should not be impacted by these rules.  Additionally, due to the 
nature of the various statutory requirements, less intrusive or less costly 
alternatives are not available. 

9. Business competitiveness analysis 
The Commission did not receive a business competitiveness analysis of the rules 
in the last five years. 

10. Completion of previous five-year-review report process 
Due to the exemption from the Governor’s Regulatory Review Council (GRRC) 
rulemaking process there has been no previous five-year-review report 
submitted.  

11. Costs vs. benefits/least burden 
The rules impose the least burden and costs to persons regulated. 

12. Stringency compared to federal law 
Federal law applies to these rules since the program was established by the 
federal government; United States Code, Title 26 – Internal Revenue Code, 
Subtitle A, Chapter 1, Subchapter F, Part VIII, Section 529.  The rules stem from 
federal regulations so are not more stringent than corresponding federal law. 

13. General permit compliance, A.R.S. § 41-1037 
Of the rules reviewed, none were adopted or amended after July 29, 2010.  

14. Proposed course of action 
No revisions to these rules are being made at this time.  The Commission does 
not plan to amend the rules to address citation clarity issues in R7-3-504 through 
R7-3-507 until the rulemaking moratorium is lifted for a sufficient length of time to 
allow for revisions to be reviewed and approved for submission by both the 
Oversight Committee and Trustees.   
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INFORMATION FOR INDIVIDUAL RULES UNDER ARTICLE 5 

 
R7-3-501. Definitions 
 

2. Objective of the rule 
The objective of this rule is to define terms used in the AFCSP program to enable 
the reader to understand clearly the requirements of Article 5 and allow for 
consistent interpretation. 

 
R7-3-502. Fees 
 

2. Objective of the rule 
The objective of this rule is to identify fee types, fee amounts, when fees are to 
be paid by the financial institution, and how often the AFCSP Oversight 
Committee may review and recommend adjustments to the fees. 

 
R7-3-503. RFP Process 
 

2. Objective of the rule 
The objective of this rule is to identify a process allowing for the selection of 
participating financial institutions in the program. 

 
R7-3-504. Changing Designated Beneficiary 
 

2. Objective of the rule 
The objective of the rule is to identify a process allowing account owners to 
change the designated beneficiary to a member of the family of the original 
designated beneficiary as defined within A.R.S. § 15-1871. 

6. Clarity, conciseness, and understandability 
The rule is concise, understandable, and mostly clear, however it could be more 
clear if amended to read “as defined in A.R.S. § 15-1871(9)” instead of “A.R.S. § 
15-1871(8)”. 

 
R7-3-505. Account Balance Limitations 
 

2. Objective of the rule 
The objective of this rule is to identify procedures for setting annual account 
balance limits equivalent to estimates of future qualified higher education costs 
and procedures to assist participating financial institutions with managing 
account contributions.  These procedures will allow participating financial 
institutions guidance in the management of funds presented for deposit. 

6. Clarity, conciseness, and understandability 
The rule is concise, understandable, and mostly clear, however item B could be 
more clear if amended to read “in accordance with A.R.S. § 15-1875(L)” instead 
of “A.R.S. § 15-1875(F)”. 
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R7-3-506. Withdrawals: Reporting of Non-qualified Withdrawals; Penalties 
 

2. Objective of the rule 
The objective of the rule is to identify who may make a withdrawal from an 
account, how often withdrawals can be made, and define what constitutes a 
qualified or non-qualified withdrawal.  Additionally, the rule identifies reporting 
requirements for withdrawals, and a process for account owners to dispute any 
withholding by a financial institution. 

6. Clarity, conciseness, and understandability 
The rule is concise, understandable, and mostly clear however item B.1. could be 
more clear if could be amended to read “set forth in A.R.S. § 15-1871(14)” 
instead of “A.R.S. § 15-1871(11)” and item B.5. could be more clear if amended 
to read “the extent that A.R.S. § 15-1875(M) requires” instead of “A.R.S. § 15-
1875 requires”   
 

 
R7-3-507. Oversight of Financial Institutions 
 

2. Objective of the rule 
The objective of the rule is to identify the oversight requirements participating 
financial institutions must adhere to while marketing, managing funds, and 
reporting on accounts within the AFCSP.  The ability of participating financial 
institutions to meet or exceed these oversight requirements allow the AFCSP 
Oversight Committee and Commission evaluation points for contract renewal or 
non-renewal discussions.  

6. Clarity, conciseness, and understandability 
The rule is concise, understandable, and mostly clear however item E could be 
more clear if amended to read “as referred to in A.R.S. § 15-1874(H)” instead of 
“A.R.S. § 15-1874(I)”. 
  

 
R7-3-508. IRS Regulations, Rulings, Notices, and Other Guidance 
 

2. Objective of the rule 
The objective of the rule is to propose a process in which the rules contained in 
Title 7, Chapter 3, Article 5 and the statutes contained in A.R.S. §§ 15-1871 to 
15-1877 are to be reviewed and evaluated in consideration of IRS regulations, 
rulings, notices, and other guidance issued after February 27, 2002, adopting 
amendments as necessary to ensure compliance and maintain exemption under 
§ 529 of the Code. 
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TITLE 7. EDUCATION

CHAPTER 3. COMMISSION FOR POSTSECONDARY EDUCATION

(Authority A.R.S. § 15-1852 et seq.)

Editor’s Note: The Office of the Secretary of State publishes all Code Chapters on white paper (01-4).

Editor’s Note: This Chapter contains rules which were adopted, amended, repealed, or renumbered under an exemption from the
Arizona Administrative Procedure Act (A.R.S. Title 41, Chapter 6), pursuant to A.R.S. § 15-1852(C). Exemption from A.R.S. Title 41,
Chapter 6 means the Commission was not required to hold public hearings; and the Governor’s Regulatory Review Council did not
review or approve the rules. Because this Chapter contains rules which are exempt from the regular rulemaking process, it is printed on
blue paper.

ARTICLE 1. RULEMAKING

Article 1, consisting of Sections R7-3-101 through R7-3-108,
adopted effective August 22, 1996, under an exemption from the pro-
visions of the Arizona Administrative Procedure Act (Supp. 96-3).

Section
R7-3-101. General Provisions
R7-3-102. Incorporation by Reference
R7-3-103. Commission Rulemaking Reference
R7-3-104. Notice of Oral Proceedings
R7-3-105. Economic, Small Business, and Consumer Impact

Summary
R7-3-106. Effective Date of Rules
R7-3-107. Variance Between Adopted Rule and Published

Notice of Proposed Rule Adoption
R7-3-108. Oral Proceedings

ARTICLE 2. ADJUDICATIONS

Article 2, consisting of Sections R7-3-201 through R7-3-205,
adopted effective August 22, 1996, under an exemption from the pro-
visions of the Arizona Administrative Procedure Act (Supp. 96-3).

Section
R7-3-201. Definitions
R7-3-202. Contested Cases, Notice, Hearing, Records
R7-3-203. Decisions and Orders
R7-3-204. Hearings and Evidence
R7-3-205. Rehearing and Decisions

ARTICLE 3. ARIZONA LEVERAGING EDUCATIONAL
ASSISTANCE PARTNERSHIP PROGRAM

Article 3, consisting of Sections R7-3-301 through R7-3-309,
adopted effective September 19, 1996, under an exemption from the
provisions of the Arizona Administrative Procedure Act (Supp. 96-3).

Section
R7-3-301. Federal LEAP Requirements
R7-3-302. Institutional Eligibility Requirements
R7-3-303. Receipt and Allocation of Arizona LEAP Program

Funds
R7-3-304. Arizona LEAP Student Eligibility Requirements
R7-3-305. Arizona LEAP Award Procedures
R7-3-306. Award Alteration
R7-3-307. Administrative Costs
R7-3-308. Institutional Program Review
R7-3-309. Definitions

ARTICLE 4. ARIZONA PRIVATE POSTSECONDARY
EDUCATION STUDENT FINANCIAL ASSISTANCE

PROGRAM

Article 4, consisting of Sections R7-3-401 through R7-3-404,
adopted effective September 19, 1996, under an exemption from the
provisions of the Arizona Administrative Procedure Act (Supp. 96-3).

Section
R7-3-401. Purpose

R7-3-402. Definitions
R7-3-403. Administration and Allocation of Funds
R7-3-404. Student Eligibility
R7-3-405. Termination of Award

ARTICLE 5. ARIZONA FAMILY COLLEGE SAVINGS
PROGRAM

Article 1, consisting of Sections R7-3-501 through R7-3-505,
adopted effective October 31, 1997, under an exemption from the
provisions of the Arizona Administrative Procedure Act (Supp. 97-4).

Section
R7-3-501. Definitions
R7-3-502. Fees
R7-3-503. RFP Process
R7-3-504. Changing Designated Beneficiary
R7-3-505. Account Balance Limitations
R7-3-506. Withdrawals; Reporting of Non-qualified Withdraw-

als; Penalties
R7-3-507. Oversight of Financial Institutions
R7-3-508. IRS Regulations, Rulings, Notices, and Other Guid-

ance

ARTICLE 1. RULEMAKING

R7-3-101. General Provisions
A. Definitions. In this Article, unless the context otherwise

requires:
1. “Agenda item” means a specified matter listed on an

agenda included as part of the public notice of a Commis-
sion meeting pursuant to A.R.S. § 38-431.02.

2. “Commission” means the Commission for Postsecondary
Education.

3. “Person” means an individual, partnership, corporation,
association, governmental subdivision or unit of a gov-
ernmental subdivision, a public or private organization of
any character or another agency.

4. “Public meeting” means a meeting held under and subject
to the Open Meeting Act, A.R.S. §§ 38-431 through 38-
431.09.

5. “Rule” means a statement of general applicability that
implements, interprets or prescribes law or policy, or
describes the procedure or practice requirements of the
Commission. Rule includes the amendment or repeal of a
prior rule, but does not include intra-agency memoranda.

6. “Rulemaking” means the process for formulation and
adoption of a rule.

B. The Commission shall follow the uniform system for number-
ing, form and style as prescribed by the Secretary of State in
the Arizona Administrative Code.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).
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R7-3-102. Incorporation by Reference
The Commission may incorporate by reference in its rules and
without publishing the incorporated matter in full all or any part of
a code, standard, rule, or regulation that is adopted by an agency of
the United States or this state, or a nationally recognized organiza-
tion or association, if incorporation of its text in Commission rules
would be unduly cumbersome, expensive, or otherwise inexpedi-
ent. The reference in the Commission rules shall fully identify the
incorporated matter by location, date, and shall state that the rule
does not include any later amendments or editions of the incorpo-
rated matter. The Commission shall file three copies of the incorpo-
rated matter with the Secretary of State at the time the adopted rule
is filed.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-103. Commission Rulemaking Record
The Commission shall maintain an official rulemaking record for
each rule proposed. The record and matter incorporated by refer-
ence shall be available for public inspection. The Commission rule-
making record shall contain all of the following:

1. Reference to the specific authority under which the rule is
proposed to be adopted, amended, or repealed;

2. The name and address of Commission personnel with
whom persons may communicate regarding the rule;

3. An informative summary of the proposed rule;
4. The time during which written submissions may be made

and the time and place where oral comments may be
made;

5. The current status of the proposed rule;
6. Any known timetable for Commission decisions or other

action for the rulemaking;
7. A copy of all publications in the Arizona Administrative

Register or a newspaper of general circulation with
respect to the proposed action;

8. All written petitions, requests, submissions, and com-
ments received by the Commission and all other written
materials considered or prepared by the Commission in
connection with the proposed action;

9. The official minutes of all oral proceedings regarding the
rule;

10. A copy of the economic, small business, and consumer
impact summary and the minutes of any public meeting at
which the rule was considered by the Commission;

11. A statement of the time, place, and nature of the proceed-
ings for the adoption, amendment, or repeal of the rule;

12. A copy of the final rule, including the date of its adoption
and the date of its filing and publication.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-104. Notice of Oral Proceedings
The Commission or its staff shall request that the Secretary of State
publish in the Arizona Administrative Register notice of an oral pro-
ceeding concerning proposed action by the Commission regarding a
rule. The notice shall include a statement of the date, time, place,
and nature of the proceedings, and the name and address of Com-
mission personnel with whom persons may communicate regarding
the rule. If the Secretary of State declines to publish such informa-
tion, the Commission or its staff shall cause the information to be
published in a newspaper of general circulation. If an oral proceed-
ing regarding a rule is scheduled, the Commission shall allow at

least 30 days to elapse after the publication date of the notice before
adopting, amending, or repealing the rule.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-105. Economic, Small Business, and Consumer
Impact Summary
The Commission shall cause to be prepared an economic, small
business, and consumer impact summary. The economic, small
business, and consumer impact summary shall be a brief summary
of the following information:

1. An identification of the proposed rulemaking;
2. An identification of the persons who will be directly

affected by, bear the costs of, or directly benefit from the
proposed rulemaking;

3. An analysis of the probable costs and benefits from the
implementation and enforcement of the proposed rule-
making on the Commission, and on any political subdivi-
sion or business directly affected by the proposed
rulemaking;

4. The probable impact of the proposed rulemaking on
employment in business, agencies, and political subdivi-
sions of this state affected by the proposed rulemaking;

5. A statement of the probable impact of the proposed rule-
making on small business;

6. A statement of the probable effect on state revenues;
7. A description of any less intrusive or less costly alterna-

tive methods of achieving the purpose of the proposed
rulemaking.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-106. Effective Date of Rules
A rule adopted by the Commission becomes effective when a certi-
fied original and two copies of the rule are delivered to the Office of
the Secretary of State unless a later date is required by the constitu-
tion of Arizona, statute, or court order, or as specified in the rule.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-107. Variance Between Adopted Rule and Published
Notice of Proposed Rule Adoption
A. If, as a result of public comment or internal review, the Com-

mission determines that a proposed rule requires substantial
change pursuant to subsection (B), the Commission shall issue
a supplemental notice containing the changes in the proposed
rule, in accordance with R7-3-104. The Commission shall pro-
vide for additional public comment pursuant to R7-3-108.

B. In determining whether a rule which the Commission intends
to adopt is substantially different from the rule as originally
proposed by the Commission, the following shall be consid-
ered:
1. The extent to which the subject matter of the proposed

rule or the issues determined by that rule are different
from the subject matter or issues involved in the rule
which the Commission intends to adopt,

2. The extent to which the effects of the proposed rule differ
from the effects of the rule which the Commission
intends to adopt,
Supp. 03-3 Page 2 September 30, 2003
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3. The extent to which all persons affected by the rule which
the Commission intends to adopt should have understood
that the proposed rule would affect their interests.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-108. Oral Proceedings
A. When the Commission proposes a rule, such proposed action

shall be presented as a specifically identified agenda item for
review at a public meeting of the Commission, and such public
meeting shall take place no less than 30 days prior to the pub-
lic meeting at which the Commission intends to adopt, amend,
or repeal the rule. At the time it proposes a rule, the Commis-
sion may schedule an oral proceeding on the proposed action.
Any person may submit written statements, arguments, and
supporting data on the Commission’s proposed action to the
Executive Director of the Commission within 30 days follow-
ing the date the Commission proposes the rule.

B. The Commission shall schedule an oral proceeding on a pro-
posed rule if, within 30 days after proposing the rule, a written
request for an oral proceeding is submitted to the Commission
by no fewer than five persons. An oral proceeding may not be
held earlier than 30 days after notice of its date, location, and
time is published. If an oral proceeding is scheduled, the Com-
mission shall post, in a location as required for notice of a pub-
lic meeting, a written notice of the place and date of the
proceeding no less than 20 days in advance thereof. The Com-
mission, a member of the Commission, or an official of the
Commission’s staff designated by the Commission, shall pre-
side at the oral proceeding. At the oral proceeding, minutes of
the meeting shall be taken and persons may present oral argu-
ment, views, and supporting data on the proposed rule. The
person presiding at the hearing shall exclude unduly repeti-
tious argument.

C. Prior to its meeting at which it intends to adopt, amend, or
repeal a rule, the Commission shall be provided with a copy of
the proposed action; an informative summary of such action; a
memorandum summarizing the written public comment
received; the economic, small business, and consumer impact
summary; and the minutes of any oral proceeding regarding
the proposed action. The Commission shall consider all such
information prior to adopting, amending, or repealing the rule.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

ARTICLE 2. ADJUDICATIONS

R7-3-201. Definitions
In this Article, unless the context otherwise requires:

1. “Commission” means the Commission for Postsecondary
Education, including the state postsecondary review
entity, acting in accordance with responsibilities as pre-
scribed by A.R.S. § 15-1851(A).

2. “Contested case” means any proceeding in which the
legal rights, duties, or privileges of a party are required by
law to be determined by the Commission after an oppor-
tunity for hearing.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-202. Contested Cases, Notice, Hearing, Records
A. In a contested case, the parties shall be afforded an opportunity

for hearing after reasonable notice. The notice shall be given at
least 20 days prior to the date set for the hearing.

B. The notice shall include:
1. A statement of the time, place, and nature of the hearing;
2. A statement of the legal authority and jurisdiction under

which the hearing is to be held.
3. A reference to the particular Sections of the statutes and

rules involved.
4. A short and plain statement of the matters asserted. If a

party is unable to state the matters in detail at the time the
notice is served, the initial notice may be limited to a
statement of the issues involved. Thereafter, upon appli-
cation, a more definite and detailed statement shall be
furnished.

C. Opportunity shall be afforded all parties to respond and
present evidence and argument on all issues involved. Infor-
mal disposition may be made of any contested case by stipula-
tion, agreed settlement, consent agreement, or default.

D. The record in a contested case shall include:
1. All pleadings, motions, and interlocutory rulings;
2. Evidence received or considered;
3. A statement of matters officially noticed;
4. Objections and offers of proof and rulings thereon;
5. Proposed findings and exceptions;
6. Any decision, opinion, or report by the officer presiding

at the hearing;
7. All staff memoranda, other than privileged communica-

tions, or data submitted to the hearing officer or members
of the Commission in connection with their consideration
of the case.

E. A hearing before a hearing officer or the Commission in a con-
tested case or any part thereof shall be recorded manually or
by a recording device and shall be transcribed on request of
any party, unless otherwise provided by law. The cost of such
transcript shall be paid by the party making the request, unless
otherwise provided by law or unless assessment of the cost is
waived by the Commission.

F. Findings of fact shall be based exclusively on the evidence and
on matters officially noticed.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-203. Decisions and Orders
Any final decision or order adverse to a party in a contested case
shall be in writing or stated in the record. Any final decision shall
include findings of fact and conclusions of law, separately stated.
Findings of fact, if set forth in statutory language, shall be accom-
panied by a concise and explicit statement of the underlying facts
supporting the findings. Parties shall be notified either personally or
by mail to their last known address of any decision or order. Upon
request a copy of the decision or order shall be delivered or mailed
forthwith to each party and to the party’s attorney of record.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-204. Hearings and Evidence
A. A hearing in a contested case shall be conducted in an informal

manner and without adherence to the rules of evidence
required in judicial proceedings. Irrelevant, immaterial, or
unduly repetitious evidence shall be excluded. A party to such
September 30, 2003 Page 3 Supp. 03-3
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proceedings shall have the right to be represented by counsel,
to submit evidence in open hearing, and shall have the right of
cross examination. Hearings may be held in any place deter-
mined by the Commission or its hearing officer.

B. Copies of documentary evidence may be received in the dis-
cretion of the presiding officer. Upon request, the parties shall
be given an opportunity to compare the copy with the original.

C. Notice may be taken of judicially cognizable facts. In addition,
notice may be taken of generally recognized technical or sci-
entific facts within the specialized knowledge of the Commis-
sion. Parties shall be notified either before or during the
hearing or by reference in preliminary reports or otherwise of
the material noticed including any staff memoranda or data
and they shall be afforded an opportunity to contest the mate-
rial so noticed. The Commission’s experience, technical com-
petence, and specialized knowledge may be utilized in the
evaluation of the evidence.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

R7-3-205. Rehearing of Decisions
A. A party in a contested case before the Commission who is

aggrieved by a decision rendered in such case may file with
the Commission not later than 20 days after receipt of the deci-
sion, a written motion for rehearing or review of the decision
specifying the particular grounds therefor. A motion for
rehearing of review under this Section may be amended at any
time before it is ruled upon by the Commission. A response
may be filed within 10 days after service of such motion by
any other party. The Commission may require the filing of
written briefs upon the issues raised in the motion and may
provide for oral argument.

B. A rehearing or review of a decision may be granted for any of
the following causes materially affecting the moving party’s
rights:
1. Irregularity in the administrative proceedings of the Com-

mission or its hearing officer, or abuse of discretion,
whereby the moving party was deprived of a fair hearing;

2. Misconduct of the Commission or its hearing officer or
the prevailing party;

3. Accident or surprise which could not have been pre-
vented by ordinary prudence;

4. Newly discovered material evidence which could not
with reasonable diligence have been discovered and pro-
duced at the original hearing;

5. Excessive or insufficient penalties;
6. Error in the admission or rejection of evidence or other

errors of law occurring at the administrative hearing;
7. That the decision is not justified by the evidence or is

contrary to the law.
C. The Commission may affirm or modify the decision or grant a

rehearing or review to all or any of the parties and on all or
part of the issues for any of the reasons set forth in subsection
(B). An order granting a rehearing or review shall specify with
particularity the ground or grounds on which the rehearing or
review is granted, and the rehearing or review shall cover only
those matters so specified.

D. Not later than 20 days after a decision is rendered, the Com-
mission may on its own initiative order a rehearing or review
of its decision for any reasons for which it might have granted
a rehearing or review on motion of a party. After giving the
parties or their counsel notice and an opportunity to be heard
on the matter, the Commission may grant a motion for rehear-
ing or review for a reason not stated in the motion. In either

case, the order granting such a rehearing or review shall spec-
ify the grounds therefor.

E. When a motion for rehearing or review is based upon affida-
vits they shall be served with the motion. An opposing party
may within 10 days after service of such motion serve oppos-
ing affidavits and this period may be extended for an addi-
tional period not exceeding 20 days by the Commission for
good cause shown or by written stipulation of the parties.
Reply affidavits may be permitted.

Historical Note
Adopted effective August 22, 1996, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3).

ARTICLE 3. ARIZONA LEVERAGING EDUCATIONAL
ASSISTANCE PARTNERSHIP PROGRAM

R7-3-301. Federal LEAP Requirements
The federal government requires that a state LEAP Program must:

1. Be administered by a single state agency in accordance
with the Federal-State Agreement under Section 1203 of
the Higher Education Act, as amended. The Governor of
Arizona has designated as the responsible single state
agency the Arizona Commission for Postsecondary Edu-
cation, which hereafter shall be referred to as the Com-
mission;

2. Award grants only to students who meet the eligibility
and financial need requirements as outlined in R7-3-
304(A) and (B);

3. Provide grants which do not exceed $5,000 per program
year for a full-time student enrolled in an eligible pro-
gram at a participating postsecondary institution;

4. Use as state matching funds an amount which is over and
above the amount the state expended for grants in the ini-
tial program year of FY 1974;

5. Provide for such fiscal control and fund accounting pro-
cedures as may be necessary to assure proper disburse-
ment of the accounting for federal funds paid to the state;

6. Provide for making such reports, in such form and con-
taining such information, as may be reasonably necessary
to enable the U.S. Secretary of Education to perform pro-
gram analysis;

7. Provide for the payment of the state matching fund share
of grants awarded from direct state appropriated funds;

8. Provide that no payment may be made to a student under
this program unless the student meets the requirements
specified in R7-3-304;

9. Obey all other United States laws and regulations apply-
ing to the Federal-State Student Grant Program;

10. Provide that all institutions of higher education in Ari-
zona which meet the eligibility requirements of R7-3-302
shall be eligible to participate in the program;

11. Provide that state expenditures shall not be less than:
a. The average annual aggregate expenditures for the

preceding three years; or
b. The average annual expenditure per full-time equiv-

alent student for those years.
12. Provides assurances that all LEAP grants will be awarded

without regard to sex, race, debilitating condition, creed,
or economic background.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2046, effective June 1, 1999
(Supp. 99-2).
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R7-3-302. Institutional Eligibility Requirements
To participate in the Arizona LEAP Program, an Arizona postsec-
ondary educational institution must either:

1. Be a public or other nonprofit institution of higher educa-
tion which:
a. Admits as regular students only persons who have a

high school diploma, have the recognized equivalent
of a high school diploma, or are beyond the age of
compulsory school attendance in the state in which
the institution is located, and who have the ability to
benefit from the training offered;

b. Is legally authorized by the state of Arizona to pro-
vide an educational program beyond secondary edu-
cation;

c. Provides an educational program for which it awards
an associate, baccalaureate, graduate, or profes-
sional degree, or at least a two-year program which
is acceptable for full credit toward a baccalaureate
degree; or at least a one-year training program which
leads to a certificate or degree and prepares students
for gainful employment in a recognized occupation;
or at least a six-month training program at a postsec-
ondary vocational institution (such as a public com-
munity college) which leads to a certificate or
degree and prepares students for gainful employ-
ment;

d. Is accredited by a nationally recognized accrediting
agency or association, or if not so accredited, is an
institution which has satisfactorily assured the Sec-
retary that it will meet the accreditation standards of
an approved agency or association within a reason-
able time, considering the resources available to the
institution, the period of time it has operated and its
efforts to meet accreditation standards, or is an insti-
tution whose credits are determined by the Secretary
to be accepted on transfer by at least three accredited
institutions on the same basis as transfer credits from
fully accredited institutions.

e. Has a certified Eligibility Letter and a valid written
Program Participation Agreement from the Depart-
ment of Education cited in 34 CFR 668.

2. Be a proprietary institution of postsecondary education
which:
a. Is not a public or other nonprofit institution;
b. Admits as regular students only persons who have a

high school diploma, have the recognized equivalent
of a high school diploma, or are beyond the age of
compulsory school attendance in the state in which
the institution is located, and who have the ability to
benefit from the training offered;

c. Is legally authorized to provide postsecondary edu-
cation in the state of Arizona;

d. Provides at least a six-month or 600 clock hour pro-
gram of training to prepare students for gainful
employment in a recognized occupation;

e. Is accredited by a nationally recognized accrediting
agency or association; and

f. Has been in existence for at least two years. The
Secretary considers a school to have been in exist-
ence for two years if it has been legally authorized to
provide, and has provided, a continuous training
program to prepare students for gainful employment
in a recognized occupation during the 24 months
(except for normal vacation periods) preceding the
date of application for eligibility.

g. Refer to this subsection (1)(e).

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2046, effective June 1, 1999
(Supp. 99-2).

R7-3-303. Receipt and Allocation of Arizona LEAP Pro-
gram Funds
A. Receipt of funds.

1. The Commission may receive funds for the Arizona
LEAP Program from the following sources:
a. The federal government;
b. The Arizona Legislature;
c. Institutions which are eligible to participate in the

program; and,
d. Other nonfederal institutions, organizations, or indi-

viduals.
2. All funds received will be deposited by the Commission

in a properly secured account and appropriate controls
will be instituted to assure that accountability will be
maintained for all funds received.

3. Available federal program funds will be matched, on a
dollar-for-dollar basis, by state appropriated funds.

4. Funds provided by the eligible participating institutions
and nonfederal funds from other institutions, organiza-
tions, or individuals shall be used by the Commission to
supplement the federal and state program funds for grants
and for necessary administrative costs.

B. Allocation of funds.
1. Arizona LEAP Program Funds will be allocated to eligi-

ble Arizona postsecondary educational institutions
according to their proportionate share of the State’s total
headcount of Arizona resident students enrolled in eligi-
ble programs. The Commission will survey each eligible
institution in Arizona no later than May of each year to
determine the number of eligible Arizona resident stu-
dents who are enrolled. Headcount will be determined in
the following manner:
a. Semester or quarter hour schedule institutions will

provide data for the preceding fall semester. (For
example, allocations for the LEAP program for any
given academic year will be based on enrollment
data from the previous academic year.)

b. Institutions which operate on clock hour or other
nontraditional schedules will provide unduplicated
student enrollment data for the period from August
through April of the previous year. (For example,
allocations for the LEAP program for any given year
will be based on data for the period August through
April.) Enrollment data must be verified by two
Administrative Officials of the school.

2. The staff will promptly notify each eligible institution of
its preliminary allocation as soon as necessary Commis-
sion approvals can be obtained. The total will show the
amount of federal and state dollars and also the amount
the institution must provide to receive the full allocation.
The institution will be asked to select one of the follow-
ing choices:
a. It will provide the full amount of institutional funds

in order to receive the full allocation.
b. It will provide the full amount of institutional funds

and also is prepared to provide additional institu-
tional funds if additional federal and state funds
should become available. The institution will be
asked to specify the amount of additional institu-
tional funds it will be able to provide.
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c. It prefers to provide a lesser amount which will be
noted in the space provided. In this case the federal
and state amounts will be adjusted to meet the
reduced institutional amount.

d. It chooses not to participate in the LEAP program
for this period. In this case it is important that the
institution return the form to the Commission to
inform them of this choice.

3. A response due date will be included in this notification.
Only institutions whose response is received by the Com-
mission by that due date will be eligible to participate in
the LEAP Program for that academic year.

4. All institution responses which are received by the Com-
mission on or before the response due date will determine
the final list of institutions eligible to participate in the
LEAP program. If all institutions elect to participate, the
preliminary allocation will become the final allocation
list. However, if some institutions choose not to partici-
pate, or if some prefer to participate at a reduced level,
the staff will calculate a new final allocation list consider-
ing only the institutions on the final institutional eligibil-
ity list. The staff will then notify each participant
institution of its revised allocation, the amount of institu-
tional funds to provide, and instructions for transmitting
its funds to the Commission.

5. The Commission will maintain the necessary accounts for
each eligible institution which participates in the Arizona
LEAP Program. Each account will, as a minimum, show
the current status of that account for its source of program
funds, and such other information that the Commission
deems necessary.

C. Transfer of institutional funds. When the institution receives
its final allocation notice from the Commission, it shall send
its institutional funds to the Commission. This transfer shall
take place beginning July 1 of each year. Checks conveying
institutional funds shall be made out to the Arizona Commis-
sion for Postsecondary Education -- LEAP Program.

D. Disbursement of Arizona LEAP Program Funds to Participat-
ing Institutions. The Commission will disburse funds from the
Arizona LEAP Program Fund to participating institutions for
further disbursement to approved student applicants in accor-
dance with the program calendar.

E. Reallocation of Unused LEAP Program Funds
1. Schools will be contacted in February, and asked if they

will be able to use all their funds or if they wish addi-
tional funding and the amount thereof.

2. Schools not awarding 100% of their funds by the middle
of February may have the remaining LEAP funds recov-
ered by the Commission for reallocation. Remaining
institutional funds, less administrative funds, will then be
returned to each of those schools when the final program
financial report has been received by the Commission.

3. In March, a reallocation of funds will take place and
funds will be available for those schools that asked for
additional funds in February.
a. If the amount of available funds exceeds the total

amount of requests, all requests will be honored.
Any remaining available funds will be retained by
the Commission for later reallocation.

b. If the amount of the requests exceeds the amount of
available funds, the Commission will allocate those
funds among the requesting institutions based on
each institution’s proportionate share of Arizona res-
ident students eligible headcount for that institution.
The enrollment at non-requesting institutions will
not be included in these calculations.

4. The staff will notify each participant institution of its
share of the reallocation, the amount of institutional funds
to provide, and instructions for transmitting its funds to
the Commission.

5. Any LEAP funds retained by the institutions, minus the
institutional proportionate share originally paid, must be
returned to the Commission in the form of a check by the
end of July, along with the signed Financial Report. Any
unused program funds remaining in the state treasury will
be returned to the institutions in the same proportionate
share as was paid in at the beginning of the program year.
The Commission may impose a deduction in the amount
of those unutilized program funds from a school’s follow-
ing years allocation.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2046, effective June 1, 1999
(Supp. 99-2).

R7-3-304. Arizona LEAP Student Eligibility Requirements
A. Student eligibility requirements. To be eligible for a grant from

the Arizona LEAP Program, a student must:
1. Be a resident of the State of Arizona as defined by the

A.R.S. §§ 15-1802, 15-1803, 15-1804, and 15-1805;
2. Be enrolled or accepted for enrollment on at least a half-

time basis as defined in R7-3-309(A)(20) in an eligible
course or program at an Arizona postsecondary educa-
tional institution which has met the institutional eligibil-
ity requirements in R7-3-302, and which has been
approved by the Commission.

3. At the discretion of the institution financial aid officer,
this may include a person who has attained a baccalaure-
ate or first professional degree and has re-entered an eli-
gible Arizona postsecondary institution for retraining in a
program below the baccalaureate level. Such a person
will be considered an undergraduate student for LEAP
purposes.

4. Have a substantial demonstrated financial need deter-
mined in accordance with the provision given in R7-3-
304(B);

5. Maintain satisfactory progress in a course of study as
defined by the institution and not be in default or owe a
repayment on a federal grant or loan. Refer to 34 CFR
692.

B. Financial Need Determination Procedures. The financial need
of eligible students will be determined annually, or more often
if need be, by the financial aid officer of the institution the stu-
dent is attending, or will attend, using the Federal Methodol-
ogy (FM) system of need analysis approved by the
Commission and the U.S. Department of Education. A student
must be considered to have substantial need.

C. A student is considered to have substantial financial need
when:
1. The student has an expected family contribution of

$2,140 or less as a result of the student’s FM need analy-
sis for the program year; or,

2. The difference between the student’s cost of education
and the student’s expected family contribution is at least
$100.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt
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rulemaking at 5 A.A.R. 2046, effective June 1, 1999
(Supp. 99-2).

R7-3-305. Arizona LEAP Award Procedures
A. Eligible students who wish to apply for a LEAP award will

provide to the financial aid office the information needed for
the financial need analysis as specified in R7-3-304(B).

B. The financial aid office will:
1. Determine whether or not the student meets the eligibility

requirements for an Arizona LEAP award as outlined in
R7-3-304(A);

2. Determine the financial need of the student using the
need analysis specified in R7-3-309(B);

3. Exercise due diligence in determining that the student:
a. Satisfies verification procedures which may be

required for federal Title IV financial aid programs;
b. Satisfies requirements listed under 34 CFR 692.4.

4. Recommending the amount of the LEAP award in accor-
dance with the following guidelines:
a. Awards may be made only to students who meet the

criteria of R7-3-304(A);
b. The total of all LEAP awards to a student may not

exceed $2,500 for the program year;
c. The financial aid officer will determine, based on

student need, an award of no more than $2,500 nor
less than $100 (round all awards to the nearest
$1.00).

d. The financial aid officer must ensure that all applica-
tions are received in a timely fashion so disburse-
ment of funds to students will be made before a
semester or training period ends.

e. Sign the application form.
5. Send the application form to:

Arizona Commission For Postsecondary Education
2020 North Central Avenue, Suite 275
Phoenix, Arizona 85004-4503
(Attention: Financial Aid Director)

6. Receive approved applications, assure that LEAP award
funds are disbursed to the student, and retain on file dis-
bursement records (signed receipts, canceled checks, etc.)
which verify that the student received the funds. No dis-
bursement may be made to a student who, as a result of a
change in status, no longer meets the eligibility require-
ments outlined in R7-3-304.

7. Maintain adequate fiscal control, accounting, and finan-
cial aid records at the institution in accordance with
approved state and federal procedures.

8. Provide to the Commission such financial and other
information as may be required to meet federal reporting
and auditing requirements.

C. The Arizona Commission for Postsecondary Education will:
1. Receive the application for the Arizona LEAP award;
2. Verify that the student is eligible and that there are suffi-

cient funds in the LEAP program account to fund the
award;

3. Approve applications which meet these criteria;
4. Return applications that do not meet the criteria or are in

any way incomplete to the financial aid office;
5. Disburse funds to the institution’s financial aid officer for

the approved applications.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2046, effective June 1, 1999
(Supp. 99-2).

R7-3-306. Award Alterations
A. The Commission will attempt to accommodate any changes

which institutional financial aid officers wish to make in indi-
vidual student awards. These changes might include, for
example, cancellation of award, reduction in award level, or
increase in award level.
1. Increased LEAP Awards: A student’s LEAP award may

be increased if the earlier award for that program year is
less than the maximum amount specified, and if the stu-
dent is eligible for such an increase. To increase a LEAP
award, the institutional financial aid officer will simply
submit to the Commission another LEAP application
form, and provide updated financial aid information on
the form. In no case may a student receive more than a
total of $2,500 in LEAP awards for a program year.

2. Reversions: A student’s LEAP award may be reduced or
canceled. If a student officially or unofficially withdraws
or is expelled from the institution, or if the student drops
below the minimum number of hours, the institution
financial aid officer must attempt to recover all of LEAP
award funds possible in accordance with the repayment
policies of that institution.

3. The reversion procedure includes the following steps:
a. Funds are recovered from the student;
b. The financial aid officer completes the LEAP Rever-

sion Form;
c. The financial aid officer forwards the completed

LEAP Reversion Form(s) and the Transmittal Form
to the Commission.

4. Reverted LEAP funds recovered by the Commission are
redeposited in the secured LEAP program account and
credited to the institution’s LEAP Program Fund account.
Such funds are then available to the institution to be used
to make new LEAP awards.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2046, effective June 1, 1999
(Supp. 99-2).

R7-3-307. Administrative Costs
No federal LEAP funds may be used to administer the Arizona
LEAP Program. Therefore, administrative expenses will be paid
from nonfederal state appropriated or institutional program funds
provided such payment does not reduce state appropriated matching
funds necessary to receive the maximum federal LEAP funds.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2046, effective June 1, 1999
(Supp. 99-2).

R7-3-308. Arizona LEAP Institutional Review
Commission staff members will review Institutional LEAP Pro-
gram records for each program year, and each institution participat-
ing in the LEAP program will be visited at least once every two
years. The purpose of the visit is to review, with institution financial
aid and fiscal officers, the LEAP student records which state and
federal regulations require be kept. Those records include docu-
mentation which verifies that:

1. The student is a resident of the state of Arizona as pre-
scribed by Arizona Revised Statutes.

2. The student is currently enrolled at least half-time in an
eligible course or program.
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3. The student has a demonstrated need for financial assis-
tance as determined by a Federal Methodology needs
analysis system approved by the Commission and the
U.S. Department of Education.

4. The student has received the LEAP funds approved for
the award (for example, a canceled check, a written
receipt, a signed roster, etc.).

5. The institutional financial aid officer must assure that the
total amount of financial aid awarded to a student, from
all sources, added to the amount of the family contribu-
tion, is limited by and does not exceed the student’s total
cost of education. The LEAP award limits and the treat-
ment of any additional funds which were received after
the institutional aid awards were made shall be consistent
with the federal regulations which govern the Federal
Title IV, Campus-based programs.

6. Repayments and refunds of LEAP disbursements which
have been made to students shall be made in accordance
with the written policies of the institution. These written
policies must be consistent with applicable federal regu-
lations and a copy must be filed at the Commission office
at the beginning of each LEAP program year.

7. Verify that the institution has a Certified Letter of Eligi-
bility and a valid Program Participation Agreement from
the Department of Education cited in 34 CFR 668.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2046, effective June 1, 1999
(Supp. 99-2).

R7-3-309. Definitions
The following definitions are taken from the Federal Regulations
which govern the LEAP program and apply to this Plan as well.

1. “Academic year” means a period of time, usually eight to
nine months, during which a full-time student would nor-
mally be expected to complete the equivalent of two
semesters (24 semester hours), two trimesters (24 trimes-
ter hours), three quarters (36 quarter hours), or 900 clock
hours of instruction.

2. “Act” means the Higher Education Act of 1998, as
amended, of Title IV.

3. “Board” means the Arizona Board of Regents.
4. “CFR” means the Code of Federal Regulations.
5. “Clock hour” means a period of time which is the equiva-

lent of a 50 to 60 minute class, lecture, or recitation, or a
50 to 60 minute period of faculty-supervised laboratory,
shop training, or internship.

6. “Commission” means the Commission for Postsecondary
Education.

7. “Cost of education” means the cost of attending an insti-
tution as defined by the institution.

8. “Dependent student” is a student who does not qualify as
an Independent Student.

9. “Eligible course or program” is one which is properly
approved by an accrediting agency recognized by the
U.S. Department of Education as being an integral part of
the curriculum of the institution, is of postsecondary
level, and is at least one semester in length at a college or
university, or six months in length, or a minimum of 600
clock hours at a proprietary institution.

10. “Expected family contribution of a dependent student”
means the sum of amounts which reasonably may be
expected from the student to meet the student’s costs of
education and the amount which reasonably may be

expected to be made available to the student by the stu-
dent’s parents for such purpose. Amount is calculated
based upon the Federal methodology need analysis for
current program year.

11. “Expected Family Contribution of an Independent Stu-
dent” means the amount which reasonably may be
expected from the student or their spouse, or both, to
meet the student’s cost of education. Amount is calcu-
lated based upon the Federal methodology need analysis
for current program year.

12. “Federal methodology” means the methodology now
mandated by federal regulation for determining financial
need for federally funded programs.

13. “Full-time undergraduate student” means a student who
has not attained the baccalaureate or first professional
degree and who is carrying a full-time academic work
load, other than by correspondence, measured in terms of:
a. Course work or other required activities as deter-

mined by the institution in which the student is
enrolled, or by the state whose agency is administer-
ing the program authorized by the Act, which
amounts to the equivalent for institutions utilizing
trimester, semester, or quarter hour systems, or
which consists of a program requiring a minimum of
24 clock hours per week in a program of at least six
months or 600 clock hours for those institutions that
do not utilize such systems.

b. The tuition and fees customarily charged for full-
time study by the institution.

14. “Full-time graduate student” is a student who has attained
a baccalaureate or first professional degree, has been
accepted by the graduate college, and is enrolled in an
approved graduate level program at an accredited univer-
sity or college for a minimum of nine semester, trimester,
or quarter hours during a normal length term or five hours
during a summer session.

15. “Independent” means an independent student as defined
by federal regulations.

16. “Program funds” means the awards; reversions (reverted/
retained); and un-utilized Funds:
a. Awards: Awarded LEAP Funds are dollars given in

the form of grants to eligible students attending eli-
gible postsecondary institutions.

b. Reversions:
i. Reverted LEAP funds are funds that have been

awarded and because student is no longer eligi-
ble are returned to the Commission for re-use at
a later date.

ii. Reverted Retained LEAP funds are those funds
that institutions have kept and not transferred
back to the Commission after the student who
has been awarded is considered ineligible for
LEAP award.

c. Un-utilized: Un-utilized LEAP Program Funds are
those Funds that have never been awarded to a stu-
dent by an eligible institution.

17. “Public or private nonprofit institution of higher educa-
tion” means an educational institution which:
a. Admits as regular students only persons having a

certificate of graduation from a school providing
secondary education, or the recognized equivalent of
such a certificate.

b. Is legally authorized to provide a program of educa-
tion beyond secondary education.

c. Provides an educational program for which it awards
an associate, baccalaureate, or professional degree
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or at least a two-year program which is acceptable
for full credit towards a baccalaureate degree, or at
least a six-month vocational program which leads to
a certificate or degree and prepares students for
gainful employment in a recognized occupation.

d. Is accredited by a nationally recognized accrediting
agency or association or, if not so accredited,
i. Is an institution with respect to which the Com-

mission has determined that there is satisfac-
tory assurance, considering the resources
available to the institution, the period of time, if
any, during which it has operated, the effort it is
making to meet accreditation standards, and the
purpose for which this determination is being
made, that the institution will meet the accredi-
tation standards of such an agency or associa-
tion within a reasonable time, or

ii. Is an institution whose credits are accepted on
transfer, by not less than three institutions
which are so accredited, for credit on the same
basis as if transferred from an institution so
accredited. This term also includes a public or
nonprofit private educational institution which,
in lieu of the requirement in this subsection
309(A)(16)(d)(i) admits as regular students per-
sons who are beyond the age of compulsory
school attendance in the state in which the insti-
tution is located and who have the ability to
benefit from the training offered by the institu-
tion.

18. “Nonprofit” as applied to a school, agency, organization,
or institution means a school, agency, organization, or
institution owned and operated by one or more nonprofit
corporations or associations no part of the net earnings of
which may lawfully inure to the benefit of any private
shareholder or individual.

19. “Parent” means the student’s mother or father, or both,
legal guardians or legally adoptive parents. This does not
include foster parents.

20. “Part-time undergraduate student” is a student who is
enrolled at least half-time, but less than full-time, in an
eligible program at an eligible and participating Arizona
institution. In no case will this be less than six semester,
trimester or quarter hours per academic term (including
one summer session), or less than 12 clock hours per
week for institutions which utilize a clock hour system.

21. “Part-time graduate student” is a student who has attained
a baccalaureate or first professional degree, has been
accepted by the graduate college, and is enrolled in an
approved graduate level program at an accredited univer-
sity or college for a minimum of six semester, trimester,
or quarter hours during any term, including summer ses-
sions.

22. “Postsecondary education institution” means an educa-
tional institution which offers courses or training pro-
grams which are beyond the high school level in scope
and complexity and which are open to the general public.
Major categories are public universities, private colleges
and universities, community colleges and proprietary
institutions.

23. “Program Year” means the consecutive period which
begins on July 1 and runs through June 30 of any given
year.

24. “Proprietary institution of higher education” means an
educational institution:
a. Which provides not less than a six-month or 600

clock hour program of training to prepare students
for gainful employment in a recognized occupation;

b. Which admits as regular students only persons hav-
ing a certificate of graduation from a school provid-
ing secondary education or the recognized
equivalent of such a certificate, or persons who are
beyond the age of compulsory school attendance and
who have the ability to benefit from the training
offered;

c. Which is legally authorized by the state in which it is
located to provide a program of education beyond
secondary education;

d. Which is accredited by a nationally recognized
accrediting agency or association approved by the
U.S. Commissioner of Education for this purpose;

e. Which is not a public or other nonprofit institution;
and

f. Which has been in existence for at least two years.
The term also includes any proprietary institution
which offers degrees at the associate, baccalaureate
or graduate level, and which has an agreement with
the U.S. Secretary of Education containing the terms
and conditions which the Secretary determines to be
necessary to ensure that the availability of assistance
to students at the school under this program has not
resulted, and will not result, in an increase in the
tuition, fees, or other changes to students.

25. “State” means, in addition to the several states of the
Union, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, and Trust Territory
of the Pacific Islands, and the Virgin Islands.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2046, effective June 1, 1999
(Supp. 99-2).

ARTICLE 4. ARIZONA PRIVATE POSTSECONDARY
EDUCATION STUDENT FINANCIAL ASSISTANCE

PROGRAM

R7-3-401. Purpose
The purpose of the Arizona Private Postsecondary Education Stu-
dent Financial Assistance Program is to enhance the educational
opportunities of citizens wishing to attend Arizona private postsec-
ondary colleges or universities by providing financial assistance to
eligible students attending eligible postsecondary institutions.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2006, effective May 24, 1999
(Supp. 99-2).

R7-3-402. Definitions
A. “Award year” means the period from July 1 through June 30 of

the succeeding year.
B. “Commission” means the Commission for Postsecondary Edu-

cation.
C. “Eligible postsecondary institution” means any private post-

secondary institution:
1. Licensed to provide baccalaureate degrees in Arizona by

the Arizona State Board for Private Postsecondary Edu-
cation; and
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2. Accredited by an accrediting body recognized by the
United States Department of Education.

D. “Eligible student” means an individual who:
1. Has obtained an associate degree from a community col-

lege under the jurisdiction of the Arizona State Board of
Directors for Community Colleges; and

2. Enrolls as a full-time undergraduate student at an eligible
postsecondary institution.

E. “Enrollment” means the establishment and maintenance of an
individual’s status as a student in an eligible postsecondary
institution, regardless of the definition used at that institution.

F. “FAFSA” means Free Application for Federal Student Aid.
G. “Financial need” means the cost of attendance less expected

family contribution, determined from the student’s FAFSA
form, minus any grant or scholarship aid.

H. “Full-time student” means an individual who is enrolled in at
least 12 credit hours per semester or an equivalent calculation.

I. “Undergraduate student” means an individual who has not
earned a baccalaureate or professional degree and who is
enrolled in a postsecondary educational program which leads
to, or is creditable toward, a baccalaureate degree.

J. “Student financial assistance” means awarding a grant of
money to an eligible, undergraduate student for payment of
tuition and fees, as defined and allowed under United States
Department of Education Title IV student assistance analysis,
at an eligible postsecondary institution.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2006, effective May 24, 1999
(Supp. 99-2).

R7-3-403. Administration and Allocation of Funds
A. The Commission shall administer the Arizona Private Postsec-

ondary Education Student Financial Assistance Program in
accordance with A.R.S. § 15-1854 and the rules promulgated
thereunder. Administration shall include but not be limited to
the award of vouchers to eligible students approved by the
Commission.

B. The Commission shall maintain financial records of all dis-
bursements made under the Program. These records shall
include the amount of each student grant and the award year
for which it was disbursed.

C. The Commission shall allocate private postsecondary educa-
tion student financial assistance grant funds to eligible stu-
dents based on methodology approved by the Commission
under these rules.

D. Any funds which have been allocated to a student, but are not
used by that student, shall be reallocated by the Commission in
a subsequent award year.

E. Student financial assistance will be awarded to renewal stu-
dents as first priority and then to new students in the order of
receipt of completed applications. In the event that there are
more new eligible students in an award year than available
vouchers for new students, awards shall be made in the follow-
ing priority:
1. Date of receipt of a completed application,
2. Highest grade point averages for the associate degree.

F. Student financial assistance in the amount up to $1,500 may be
disbursed to an eligible student for an award year. An amount
representing the student financial assistance award shall be
paid to the eligible institution towards tuition and fee charges
following:
1. Receipt by the Commission of an institutional certifica-

tion of full-time attendance by the eligible student; and

2. The initial expiration of the institution’s refund time
period for United States Department of Education Title
IV student assistance during the award year. The institu-
tion shall then repay the Commission the applicable pro-
portion of the annual award if the eligible student is not
enrolled full-time on the date of the expiration of the
institution’s refund policy during any subsequent portion
of the award year.

G. Student financial assistance in the amount up to $750 may be
awarded to an eligible student for half of an award year. An
amount representing the student financial assistance award
shall be paid to the eligible institution towards tuition and fee
charges following:
1. Receipt by the Commission of an institutional certifica-

tion of full-time attendance by the eligible student; and
2. The expiration of the institution’s refund time period for

United States Department of Education Title IV student
financial assistance.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2006, effective May 24, 1999
(Supp. 99-2).

R7-3-404. Student Eligibility
A. To be considered for an initial private postsecondary education

student financial assistance, an eligible student, as defined in
R7-3-402(D) and R7-3-402(G), shall submit a complete pri-
vate postsecondary education student financial assistance pro-
gram application to the Commission. The application shall
contain:
1. Assurance of acceptance at an eligible institution;
2. Assurance of attendance as a full-time student;
3. Written authorization to inspect any of the academic or

financial records of the student which are in the posses-
sion or under the control of the institution, which records
are necessary to the proper administration of the provi-
sion of the Program and the regulations promulgated
thereunder;

4. A signed statement certifying the student’s understanding
that the award will be used for tuition and fee expenses
only; and

5. Agreement to reimburse the Commission the total
amount of Program awards in the event the student fails
to receive a baccalaureate degree within a three-year
period of the receipt of the initial student financial assis-
tance award.

B. To be eligible for a renewal of a private postsecondary educa-
tion student financial assistance, a student shall:
1. Meet the conditions of R7-3-402(D);
2. Provide verification of full-time enrollment and satisfac-

tory academic progress as determined by the institution
for the previous award year; and

3. Not have exceeded a cumulative total of $3,000 in
awards.

Historical Note
Adopted effective September 19, 1996, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 96-3). Amended by exempt

rulemaking at 5 A.A.R. 2006, effective May 24, 1999
(Supp. 99-2).

R7-3-405. Termination of Award
A. Student financial assistance shall be terminated if:

1. A student has withdrawn from the PFAP program; or
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2. A student has been dismissed from the institution for aca-
demic or other reasons; or

3. A student is not in attendance for more than 12 consecu-
tive months.

B. The remaining student financial assistance award money des-
ignated for that student shall no longer be available to that stu-
dent. This money shall be available for awards to other eligible
students.

Historical Note
Adopted by exempt rulemaking at 5 A.A.R. 2006, effec-

tive May 24, 1999 (Supp. 99-2).

ARTICLE 5. ARIZONA FAMILY COLLEGE SAVINGS
PROGRAM

R7-3-501. Definitions
A. “Account year” means the period beginning on October 1 and

ending on September 30 of each year.
B. “A.R.S.” means Arizona Revised Statutes.
C. “Cash” means currency, bills and coin in circulation, or con-

verting a negotiable instrument to cash by endorsing and pre-
senting to a financial institution for deposit. An automatic
transfer, cashier’s check, certified check, money order, payroll
deposit, traveler’s check, personal check, and wire transfer
will be treated as cash. Deposits will also be accepted by credit
card.

D. “Code” means the Internal Revenue Service Code of 1986, as
amended, or the corresponding provision of any future United
States Internal Revenue law.

E. “Commission” means the Commission for Postsecondary Edu-
cation as defined in A.R.S. § 15-1871.

F. “Committee” means the Family College Savings Program
Oversight Committee as defined in A.R.S. § 15-1871.

G. “Distributee” means the designated beneficiary or the account
owner who receives or is treated as receiving a distribution
from an account. If a distribution is made directly to the desig-
nated beneficiary or to an eligible educational institution for
the benefit of the designated beneficiary, the designated bene-
ficiary is the distributee. In all other circumstances, the
account owner is the distributee.

H. “Eligible educational institution” means an institution of
higher education that qualifies under § 529 of the Code as an
eligible educational institution.

I. “Negotiable instrument” means negotiable instrument as
defined in A.R.S. § 47-3104.

J. “Qualified Tuition Program” means a qualified tuition pro-
gram as defined in § 529 of the Code.

Historical Note
Adopted effective October 31, 1997, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 97-4). Amended effective

December 21, 1998, under an exemption from the
Administrative Procedure Act pursuant to A.R.S. § 15-
1852(C) (Supp. 98-4). Amended by exempt rulemaking
at 6 A.A.R. 917, effective February 10, 2000 (Supp. 00-

1). Amended by exempt rulemaking at 8 A.A.R. 486,
effective January 9, 2002 (Supp. 02-1). Amended by

exempt rulemaking at 8 A.A.R. 3743, effective August 8,
2002 (Supp. 02-3). Amended by exempt rulemaking at 9

A.A.R. 3886, effective August 14, 2003 (Supp. 03-3).

R7-3-502. Fees
A. Application fee. The application fee is $10. Application fees

shall be forwarded to the Commission at the end of the month
in which the account is opened. A financial institution may
waive the application fee but will nevertheless be responsible
for tendering to the Commission $10 for each new account

opened; said tender to be made at the end of the month in
which the account is opened. The Committee shall review the
application fee every 24 months and recommend to the Com-
mission whether the application fee should be adjusted.

B. Administrative fee. For each account opened, the financial
institution shall pay to the Commission a one-time fee of $3 at
the end of the month in which the account was opened. The
Committee shall review the administrative fee every 24
months and recommend to the Commission whether the
administrative fee should be adjusted. The financial institution
shall not charge the account owner the administrative fee.

C. Marketing fee. The financial institution shall pay to the Com-
mission an annual marketing fee. The marketing fee shall be
paid at the beginning of each calendar year as a $200 flat fee.
If a financial institution begins participating in the Arizona
Family College Savings Program after the beginning of a cal-
endar year, the financial institution shall pay a pro-rated mar-
keting fee based upon the month in which it begins
participation in the Program regardless of the day in the
month. The Committee shall review the marketing fee every
12 months and recommend to the Commission whether the
marketing fee should be adjusted. The Commission may
review the marketing fee prior to the committee’s required 12-
month review. The financial institution shall not charge the
account owner the marketing fee.

Historical Note
Adopted effective October 31, 1997, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 97-4). Amended by exempt
rulemaking at 9 A.A.R. 3886, effective August 14, 2003

(Supp. 03-3).

R7-3-503. RFP Process
The Commission may require any and all information for participa-
tion, including the ability of the investment instruments to track
estimated costs of higher education as calculated by the Commis-
sion.

Historical Note
Adopted effective October 31, 1997, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 97-4).

R7-3-504. Changing Designated Beneficiary
An account owner may change the designated beneficiary so long
as the new designated beneficiary is a member of the family, as
defined in A.R.S. § 15-1871(8), of the previously named designated
beneficiary. The account owner must certify and provide to the
financial institution the name, address, social security number, and
relationship of the new designated beneficiary to the previously
named designated beneficiary. The change shall be effective upon
the financial institution’s receipt of such certification.

Historical Note
Adopted effective October 31, 1997, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 97-4). Section repealed; new
Section adopted effective December 21, 1998, under an

exemption from the Administrative Procedure Act pursu-
ant to A.R.S. § 15-1852(C) (Supp. 98-4).

R7-3-505. Account Balance Limitations
A. For each designated beneficiary, the balance in all qualified

tuition programs, as defined in § 529 of the Code, shall not
exceed the lesser of:
1. The product (rounded down to the nearest multiple of

$1000) of 7 and the average one year’s undergraduate
tuition, fees, room and board at the ten independent four
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year eligible educational institutions as measured and last
published by the College Board’s Independent College
500 Index that have the largest total direct charges. For
purposes of this subsection, “total direct charges” means
the charges determined for each eligible educational insti-
tution by multiplying the eligible educational institution’s
undergraduate enrollment by the reported tuition, fees,
room and board for an on-campus student at the eligible
educational institution; or

2. The cost in current dollars of qualified higher education
expenses the account owner reasonably anticipates the
designated beneficiary will incur.

B. No person shall make any contribution to a qualified tuition
program during an account year that would cause the sum of
the account balances in all qualified tuition programs of the
designated beneficiary as of the first day of the account year
plus contributions made during the account year less with-
drawals during the account year to or from any such account to
exceed the maximum allowable balance set forth in subsection
(A). Any excess contributions with respect to a designated
beneficiary shall be promptly withdrawn as a non-qualified
withdrawal or transferred to another account in accordance
with A.R.S. § 15-1875(F).

C. No financial institution shall accept for deposit in any account
a contribution if the contribution would cause the sum of the
values (as of the beginning of an account year) of all qualified
tuition programs of the designated beneficiary that are man-
aged by the financial institution and contributions to such
accounts less withdrawals from such accounts during the
account year to exceed the maximum allowable balance set
forth in subsection (A).

D. Each year, the Commission shall review the amounts set forth
in subsection (A).

E. Persons making a contribution to an account shall certify that
as to the account’s designated beneficiary, and to the best of
the contributor’s knowledge, the contribution shall not cause
the balances in all qualified tuition programs to exceed the
account balance limitations described in subsection (A).

F. If the Commission determines that contributions have been
made to program accounts in violation of subsection (B) or
(C), it shall notify the designated beneficiary and the account
owners of all accounts of such designated beneficiary. The
account owners shall have 60 days after receipt of such notice
to reduce the balances of the qualified tuition programs
through distributions and/or changes in beneficiaries to a level
less than or equal to the maximum account balance described
in subsection (A). If the balances are not appropriately
reduced, the Commission will disqualify such accounts in
reverse order of their date of opening until the sum of the bal-
ances in the accounts does not exceed the maximum allowable
balance set forth in subsection (A). This subsection shall not
apply to any contribution made at a time when such contribu-
tions did not cause the account balance limits to be exceeded.

Historical Note
Adopted effective October 31, 1997, under an exemption

from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 97-4). Section repealed; new
Section adopted effective December 21, 1998, under an

exemption from the Administrative Procedure Act pursu-
ant to A.R.S. § 15-1852(C) (Supp. 98-4). Amended by
exempt rulemaking at 6 A.A.R. 917, effective February
10, 2000 (Supp. 00-1). Amended by exempt rulemaking
at 7 A.A.R. 5699, effective November 26, 2001 (Supp.

01-4). Amended by exempt rulemaking at 9 A.A.R. 3886,
effective August 14, 2003 (Supp. 03-3).

R7-3-506. Withdrawals; Reporting of Non-qualified With-
drawals; Penalties
A. An account owner may withdraw funds from an account at any

time. The designated beneficiary of an account shall not have
any authority to withdraw funds from an account unless the
account is structured to give the designated beneficiary such
right of withdrawal upon matriculation or upon incurring qual-
ified higher education expenses.

B. Withdrawals.
1. Qualified Withdrawals.

In order to make a qualified withdrawal, the account
owner or the account owner’s designee must complete a
certification, on a form approved by the Commission,
declaring that the funds will be used for the purposes set
forth in A.R.S. § 15-1871(11). The form shall include a
statement advising the designated beneficiary and
account owner of their obligations to report, in accor-
dance with R7-3-506(B)(3)(c), refunds received from an
eligible educational institution. In addition to the certifi-
cation, a withdrawal shall be deemed qualified only if:
a. The financial institution is provided with a copy of

an invoice from the eligible educational institution,
and the distribution is made directly to the eligible
educational institution; or

b. The financial institution is provided with a copy of
an invoice from the eligible educational institution,
and the distribution is made in the form of a check
payable to both the designated beneficiary and the
eligible educational institution; or

c. Within 30 days following the withdrawal, substanti-
ation that the withdrawal was actually expended for
qualified higher education expenses is submitted to
the financial institution.

2. Withdrawal Based on Death, Disability, or Scholarship.
A penalty-free withdrawal may be made as a result of the
designated beneficiary’s death, disability, or scholarship,
if written substantiation thereof is provided. Such written
substantiation must come from a party other than the des-
ignated beneficiary or the account owner. In the case of a
scholarship, the withdrawal may not exceed the amount
of the scholarship.

3. Non-Qualified or Unsubstantiated Withdrawals.
Pursuant to A.R.S. § 15-1875(H), the Commission has
authority to assess penalties for non-qualified withdraw-
als. If an account owner fails to certify that a withdrawal
is qualified or penalty-free, as defined in R7-3-506(B)(1)
and (2), above, or if a financial institution has reason to
believe that a withdrawal is non-qualified, the financial
institution shall withhold from such withdrawal an
amount equal to 10% of that portion of that withdrawal
which constitutes income under § 72 of the Code. If an
account owner seeks to make a withdrawal in accordance
with R7-3-506(B)(1)(c) and does not provide the required
substantiation at the time of the withdrawal, the with-
drawal shall be limited so that the balance remaining in
the account is sufficient to pay the 10% of earnings pen-
alty. If the financial institution is not provided with the
required substantiation within 30 days, the withdrawal
shall be treated as a non-qualified withdrawal, the penalty
shall be assessed at that time, and the financial institution
shall withdraw the penalty from the account.
a. If the withdrawal has not been declared, by the party

making the withdrawal, to be non-qualified, the
amount of any penalty shall be remitted to the Com-
mission with the financial institution’s first monthly
report following the date that the withdrawal is
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determined to be non-qualified. If the withdrawal
has been declared to be non-qualified, the amount of
said withholding may be remitted to the Commis-
sion with the financial institution’s required monthly
report.

b. If the withdrawal has not been declared, by the party
making the withdrawal, to be non-qualified, the
financial institution shall report any such withhold-
ing, in writing, to the Commission with the financial
institutions’s first monthly report following the date
that the withdrawal is determined to be non-quali-
fied. The report shall include identification of the
account owner, beneficiary, date of withdrawal,
amount of withdrawal, and a brief description as to
why the financial institution believes the withdrawal
to be non-qualified. If the withdrawal has been
declared to be non-qualified, the report may be sub-
mitted to the Commission with the financial institu-
tion’s required monthly report. The financial
institution shall notify the account owner and benefi-
ciary, in writing, of any withholding.

c. If a qualified withdrawal is made from an account in
any calendar year, within 60 days after the end of
such year and within 60 days after the end of the fol-
lowing year, any designated beneficiary or account
owner who received a partial or total refund from the
eligible educational institution attended by the des-
ignated beneficiary or the eligible educational insti-
tution that the designated beneficiary had expected
to attend shall provide to the financial institution a
signed statement identifying the amount of any
refunds received. In addition, the designated benefi-
ciary or account owner shall provide an explanation
as to what portion, if any, of the refund is allocable
to a qualified withdrawal. If all or a portion of a
refund is allocable to a qualified withdrawal, the
designated beneficiary (or the account owner) may
provide the financial institution with substantiation
of qualified higher education expenses for which the
refund was used or substantiation that the refund
was made by reason of scholarship, or the death, or
disability of the designated beneficiary. To the extent
that a refund allocable to a qualified withdrawal was
not used to pay qualified higher education expenses
or made on account of death, disability, or scholar-
ship of the designated beneficiary, it shall be consid-
ered a non-qualified withdrawal subject to the
penalty described in R7-3-506(B)(3). The financial
institution shall withdraw the penalty from the
account from which the original qualified with-
drawal was made, if sufficient funds are available in
the account, or attempt to collect the penalty by bill-
ing the designated beneficiary or account owner for
the penalty, if sufficient funds are not available in
the account.

4. Substantiation Procedures.
Before treating any withdrawal as qualified or penalty-
free based on substantiation provided, the financial insti-
tution shall review the substantiation to confirm that sub-
stantiation is provided for the amount of a withdrawal
that the account owner or designated beneficiary asserts
is qualified or penalty-free, that the substantiation com-
plies with the program rules, and, in the case of a with-
drawal to pay qualified higher education expenses, that
the substantiated expenditures are of a nature and in
amounts that can be treated as qualified higher education

expenses. The financial institution may seek additional
information from the account owner, the designated bene-
ficiary, or the eligible educational institution before
approving or rejecting substantiation, and the financial
institution may seek guidance from staff of the Commis-
sion. If the financial institution determines that substanti-
ation is inadequate, it shall promptly notify the account
owner and defer making any distribution with respect to
any inadequately substantiated request until proper sub-
stantiation is provided or the account owner instructs the
financial institution to make the requested distribution
and either withhold the penalty from the distribution or
from other funds in the account.

5. Distributions Made after December 31, 2001.
R7-3-506(B)(1) through (4) shall not apply to any with-
drawals made after December 31, 2001, except to the
extent that any provision contained therein is required for
the Family College Savings Program to qualify as a qual-
ified tuition program under § 529 of the Code. A financial
institution shall not be required to collect a penalty on any
withdrawal made after December 31, 2001. Withdrawals
may be made pursuant to forms prepared or used by the
financial institution and meeting the requirements of R7-
3-501 through R7-3-507, if any, and any requirements for
the Family College Savings Program to qualify as a qual-
ified tuition program under § 529 of the Code. To the
extent that A.R.S. § 15-1875 requires provisions that will
generally enable the Commission to determine whether
withdrawals are qualified or nonqualified withdrawals, a
financial institution shall require an account owner to
state whether the account owner expects that the with-
drawal will be a qualified or nonqualified withdrawal.

C. The account owner may dispute any withholding made by a
financial institution under subsection (B) by submitting writ-
ten notice, to the Commission, within 30 days from the date of
such withholding. The Commission shall make a written deter-
mination regarding the dispute within 30 days of the receipt of
its notice from the account owner. If the account owner dis-
agrees with the Commission’s determination, the matter shall
be adjudicated in accordance with A.R.S. § 41-1092 et seq.

Historical Note
Adopted effective December 21, 1998, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 98-4). Amended by exempt
rulemaking at 6 A.A.R. 917, effective February 10, 2000

(Supp. 00-1). Amended by exempt rulemaking at 6
A.A.R. 2486, effective June 7, 2000 (Supp. 00-2).

Amended by exempt rulemaking at 8 A.A.R. 3743, effec-
tive August 8, 2002 (Supp. 02-3). Amended by exempt
rulemaking at 9 A.A.R. 3886, effective August 14, 2003

(Supp. 03-3).

R7-3-507. Oversight of Financial Institutions
A. Disclaimer of state liability. Every document pertaining to the

Family College Savings Program shall clearly indicate that
“The account is not insured by the state of Arizona and neither
the principal deposited nor the investment return is guaranteed
by the state of Arizona.” A rubber stamp may be used to
imprint this language on deposit slips, account statements,
payroll stubs, or other documents pertaining to the Family
College Savings Program. This language may also be hand-
written or typed or provided by any other method to facilitate
compliance.

B. No Investment Direction. A financial institution shall not per-
mit an account owner to move funds, once deposited, that in
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any way would result in investment direction under § 529 of
the Code.

C. Reporting Requirements.
1. At least quarterly, every financial institution shall provide

each account owner with a statement. The statement shall
list a beginning balance, all activity during the quarter,
including any interest paid or dividends earned and any
penalties charged, and an ending balance. Additionally,
the statement for the fourth quarter shall include the fol-
lowing information: an annual beginning balance, an
annual total of the interest earned or dividends paid, an
annual total of any penalties charged, and a year-end bal-
ance.

2. Within the time-frames established by the Code, financial
institutions, at the request of the Commission, shall pro-
vide Form 1099Q to all distributees.

3. A copy of the statement described in (C)(1) and (2) shall
be sent to the Commission. Additionally, each financial
institution shall provide the Commission with the infor-
mation required by A.R.S. § 15-1874(F).

D. Access to books and records. No contractor shall have access
to the books and records of a financial institution or Program
Manager unless the Commission or its designee first approves,
with or without modification, such request for access.

E. Non-renewal. The Commission’s failure to renew a contract
with a financial institution shall not be construed as “good
cause” as referred to in A.R.S. § 15-1874(I).

F. Marketing programs.
1. Any financial institution or group of financial institutions

that wishes to engage in its own marketing program may
do so provided that any proposed marketing program is
first submitted to the Commission for review. If, within
30 days, the Commission does not notify the financial
institution or group of financial institutions, in writing,
that the proposed marketing program is rejected or
requires modifications, the proposed marketing program
shall be deemed approved.

2. Any financial institution or group of financial institutions
that chooses to engage in its own marketing program may

petition the Commission for a credit against future mar-
keting fees.

Historical Note
Adopted effective December 21, 1998, under an exemp-
tion from the Administrative Procedure Act pursuant to
A.R.S. § 15-1852(C) (Supp. 98-4). Amended by exempt
rulemaking at 8 A.A.R. 3743, effective August 8, 2002

(Supp. 02-3). Amended by exempt rulemaking at 9
A.A.R. 3886, effective August 14, 2003 (Supp. 03-3).

R7-3-508. IRS Regulations, Rulings, Notices, and Other
Guidance
A. If (i) the Internal Revenue Service issues on or after February

27, 2002, any regulation, ruling, notice or other precedential
guidance on procedures or activities that a qualified tuition
program may adopt or undertake without jeopardizing its
exemption under § 529 of the Code, (ii) such guidance is less
restrictive than any rule contained in Title 7, Chapter 3, Article
5, and (iii) the more restrictive rule was not mandated by
A.R.S. §§ 15-1871 to 15-1877, then the more restrictive rule
shall be deemed liberalized to the maximum extent possible
without violating A.R.S. §§ 15-1871 through 15-1877 or any
requirements for a program to qualify as a qualified tuition
program under § 529 of the Code.

B. If (i) the Internal Revenue Service issues on or after February
27, 2002, any regulation, ruling, notice or other precedential
guidance on procedures or activities that a qualified tuition
program shall or shall not adopt or undertake to avoid jeopar-
dizing its exemption under § 529 of the Code and (ii) the rules
contained in Title 7, Chapter 3, Article 5 or the statutes con-
tained in A.R.S. §§ 15-1871 to 15-1877 do not include such
requirement or prohibition, then these rules shall be deemed
amended to the maximum extent possible without violating
A.R.S. §§ 15-1871 through 15-1877 to adopt such requirement
or prohibition.

Historical Note
New Section made by exempt rulemaking at 8 A.A.R.

3743, effective August 8, 2002 (Supp. 02-3).
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15-1871. Definitions 
In this article, unless the context otherwise requires: 
1. "Account" means an individual trust account in the fund established as 
prescribed in this article. 
2. "Account owner" means the person who enters into a tuition savings 
agreement pursuant to this article, who is an account owner within the meaning 
of section 529 of the internal revenue code and who is designated at the time 
an account is opened as having the right to withdraw monies from the account 
before the account is disbursed to or for the benefit of the designated 
beneficiary. 
3. "Commission" means the commission for postsecondary education 
established by section 15-1851. 
4. "Committee" means the family college savings program oversight committee. 
5. "Designated beneficiary" means a person who qualifies as a designated 
beneficiary under section 529 of the internal revenue code and, except as 
provided in section 15-1875, subsections P and Q, with respect to an account, 
who is designated at the time the account is opened as the person whose higher 
education expenses are expected to be paid from the account or, if this 
designated beneficiary is replaced in accordance with section 15-1875, 
subsections D, E and F, the replacement beneficiary. 
6. "Eligible educational institution" means an institution of higher education that 
qualifies under section 529 of the internal revenue code as an eligible 
educational institution. 
7. "Financial institution" means any bank, commercial bank, national bank, 
savings bank, savings and loan association, credit union, insurance company, 
brokerage firm or other similar entity that is authorized to do business in this 
state. 
8. "Fund" means the family college savings program trust fund that constitutes 
a public instrumentality of this state and that is established by section 15-1873. 
9. "Member of the family" means any of the following: 
(a) A son or daughter of a person or a descendant of the son or daughter of the 
person. 
(b) A stepson or stepdaughter of a person. 
(c) A brother, sister, stepbrother or stepsister of a person. For the purposes of 
this subdivision, "brother" and "sister" includes a brother or sister by the half-
blood. 
(d) The father or mother of a person or the ancestor of the father or mother of 
a person. 
(e) A stepfather or stepmother of a person. 
(f) A son or daughter of a person's brother or sister. For the purposes of this 
subdivision, "brother" and "sister" includes a brother or sister by the half-blood. 
(g) A brother or sister of the person's father or mother. For the purposes of this 
subdivision, "brother" and "sister" includes a brother or sister by the half-blood. 
(h) A son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-law 
or sister-in-law of a person. 



(i) The spouse of a person or the spouse of any individual described in this 
paragraph. 
(j) A first cousin of a person. 
(k) Any individual who meets the criteria for family membership described in 
this paragraph as a result of legal adoption. 
10. "Nonqualified withdrawal" means a withdrawal from an account other than 
one of the following: 
(a) A qualified withdrawal. 
(b) A withdrawal made as the result of the death or disability of the designated 
beneficiary of an account. 
(c) A withdrawal that is made on the account of a scholarship, or the allowance 
or payment described in section 135(d)(1)(B) or (C) of the internal revenue 
code, and that is received by the designated beneficiary, but only to the extent 
of the amount of this scholarship, allowance or payment. 
(d) A rollover or change of designated beneficiary. 
11. "Person" means an individual, an individual's legal representative or any 
other legal entity authorized to establish a savings account under section 529 of 
the internal revenue code and the corresponding regulations. 
12. "Program" means the family college savings program that is established 
under this article and that constitutes a qualified tuition program as defined in 
section 529 of the internal revenue code. 
13. "Qualified higher education expenses" means tuition, fees, books, supplies, 
room and board and equipment required for enrollment or attendance of a 
designated beneficiary at an eligible educational institution and expenses for 
special needs services in the case of a special needs beneficiary that are 
incurred in connection with enrollment or attendance, if these expenses meet 
the definition of qualified higher education expenses in section 529 of the 
internal revenue code. 
14. "Qualified withdrawal" means a withdrawal from an account to pay the 
qualified higher education expenses of the designated beneficiary of the 
account, but only if the withdrawal is made in accordance with this article. 
15. "Section 529 of the internal revenue code" means section 529 of the 
internal revenue code of 1986, as amended, and the final regulations issued 
pursuant to that section. 
16. "Trust interest" means an account owner's interest in the fund created by a 
tuition savings agreement for the benefit of a designated beneficiary. 
17. "Tuition savings agreement" means an agreement between the commission, 
as trustee of the fund, and an account owner that creates an interest in the 
fund and that provides for participation in the program. 
 

 
 
 
 



15-1872. Family college savings program oversight committee; membership; 
powers and duties 
A. The family college savings program oversight committee is established in the 
commission for postsecondary education. The committee consists of the 
following members: 
1. The state treasurer or the state treasurer's designee. 
2. The chairperson of the state board for private postsecondary education or the 
chairperson's designee. 
3. Three members of the general public, each of whom possesses knowledge, 
skill and experience in accounting, risk management or investment 
management or as an actuary. The governor shall appoint these members to 
serve staggered four year terms pursuant to section 38-211. The initial 
members appointed pursuant to this paragraph shall assign themselves by lot to 
serve two, three and four year terms. The chairperson shall notify the 
governor's office on appointments of these terms. All subsequent members 
appointed pursuant to this paragraph serve four year terms. 
4. A certified financial planner who is appointed by the governor. 
5. A certified public accountant who is appointed by the governor. 
6. An attorney with a state bar of Arizona certification in estates and trusts who 
is appointed by the governor. 
7. An individual with investment, asset management and financial related 
expertise who is appointed by the governor. 
8. An individual employed by a community college or university with 
investment, asset management and financial related expertise who is appointed 
by the governor. 
B. The commission shall select a chairperson and a vice-chairperson from 
among the committee's membership. A majority of the membership constitutes 
a quorum for the transaction of business. The committee shall meet at least 
once each calendar quarter. The chairperson may call additional meetings. 
C. The member of the family college savings program oversight committee 
appointed pursuant to subsection A, paragraph 6 of this section is eligible to 
receive compensation as determined pursuant to section 38-611 for each day of 
attendance at committee meetings, except that the compensation of the 
member shall not exceed five hundred dollars in any year. The commission shall 
pay compensation pursuant to this subsection from monies of the commission. 
D. The committee shall recommend financial institutions for approval by the 
commission to act as the depositories and managers of family college savings 
accounts pursuant to section 15-1874. 
E. The committee may submit proposed rules to the commission to assist in the 
implementation and administration of this article. 
F. Members of the committee are immune from personal liability with respect to 
all actions that are taken in good faith and within the scope of the committee's 
authority. 
 
 
 



15-1873. Commission for postsecondary education; powers and duties; family 
college savings program trust fund 
A. The commission shall: 
1. Develop and implement the program in a manner consistent with this article 
through the adoption of rules, guidelines and procedures. 
2. Retain professional services, if necessary, including accountants, auditors, 
consultants and other experts. 
3. Seek rulings and other guidance from the United States department of the 
treasury and the internal revenue service relating to the program. 
4. Make changes to the program required for the participants in the program to 
obtain the federal income tax benefits or treatment provided by section 529 of 
the internal revenue code. 
5. Interpret, in rules, policies, guidelines and procedures, the provisions of this 
article broadly in light of its purpose and objectives. 
6. Charge, impose and collect administrative fees and service charges in 
connection with any agreement, contract or transaction relating to the program. 
7. Negotiate and select the financial institution or institutions to act as the 
depository and manager of the program in accordance with this article. 
8. As an agency of this state, act as trustee of the fund. 
9. Maintain the program on behalf of this state as required by section 529 of the 
internal revenue code. 
10. Enter into tuition savings agreements with account owners pursuant to this 
article. 
B. The family college savings program trust fund is established consisting of the 
assets of the family college savings program. The commission shall administer 
the fund and shall act as the sole trustee of the fund. Monies in the fund are 
continuously appropriated. The fund is designated a public instrumentality of 
this state that is created for an essential public purpose. Trust interests in the 
fund shall be designated by the commission for each account owner. The fund 
shall be separated into a trust account and an operating account. The trust 
account shall include amounts received by the family college savings program 
from account owners pursuant to tuition savings agreements and interest and 
investment income earned by the fund. The commission shall make transfers 
from the trust account to the operating account as necessary for the immediate 
payment of obligations under tuition savings agreements, operating expenses 
and administrative costs of the family college savings program. The commission 
shall deposit and invest monies or other amounts in the fund with financial 
institutions in accordance with section 15-1874. 
 
 
 
 
 
 
 
 



15-1874. Use of contractor as account depository and manager 
A. The commission shall implement the operation of the program through the 
use of one or more financial institutions to act as the depositories of the fund 
and managers of the program. Under the program, persons may submit 
applications for enrollment in the program and establish accounts in the fund at 
the financial institution. Monies paid by account owners to the fund for deposit 
in accounts maintained by the fund at a financial institution shall be paid to the 
financial institution as an agent of the fund and the tuition savings agreements 
shall provide that all monies paid by account owners to fund accounts held at 
financial institutions are being paid to the fund. 
B. The committee shall solicit proposals from financial institutions to act as the 
depositories of fund monies and managers of the program. Financial institutions 
that submit proposals must describe the financial instruments that will be held 
in accounts. The commission shall select proposals from financial institutions to 
act as depositories and managers, and the solicitation and selection process is 
exempt from the procurement code requirements of title 41, chapter 23. 
C. On the recommendation of the committee, the commission shall select the 
financial institution or institutions to implement the program from among 
bidding financial institutions that demonstrate the most advantageous 
combination, both to potential program participants and this state, of the 
following factors: 
1. Financial stability and integrity. 
2. The safety of the investment instruments being offered, taking into account 
any insurance provided with respect to these instruments. 
3. The ability of the investment instruments to track estimated costs of higher 
education as calculated by the commission and provided by the financial 
institution to the account holder. 
4. The ability of the financial institutions, directly or through a subcontract, to 
satisfy record keeping and reporting requirements. 
5. The financial institution's plan for promoting the program and the investment 
it is willing to make to promote the program. 
6. The fees, if any, proposed to be charged to persons for maintaining accounts. 
7. The minimum initial deposit and minimum contributions that the financial 
institution will require for the investment of fund monies and the willingness of 
the financial institution to accept contributions through payroll deduction plans 
and other deposit plans. 
8. Any other benefits to this state or its residents included in the proposal, 
including an account opening fee payable to the commission by the account 
owner and an additional fee from the financial institution for statewide program 
marketing by the commission. 
D. The commission shall enter into a contract with a financial institution, or 
except as provided in subsection E of this section, contracts with financial 
institutions, to serve as program managers and depositories. Program 
management contracts shall provide the terms and conditions by which financial 
institutions shall sell interests in the fund to account owners, invest monies in 
the fund and manage the program. 



E. The commission may select more than one financial institution and 
investment for the program if both of the following conditions exist: 
1. The United States internal revenue service has provided guidance that giving 
a contributor a choice of two investment instruments under a state plan will not 
cause the plan to fail to qualify for favorable tax treatment under section 529 of 
the internal revenue code. 
2. The commission concludes that the choice of instrument vehicles is in the 
best interest of college savers and will not interfere with the promotion of the 
program. 
F. A program manager shall: 
1. Take all action required to keep the program in compliance with the 
requirements of this article and all action not contrary to this article or its 
contract to manage the program so that it is treated as a qualified tuition plan 
under section 529 of the internal revenue code. 
2. Keep adequate records of each of the fund's accounts, keep each account 
segregated from each other account and provide the commission with the 
information necessary to prepare statements required by section 15-1875, 
subsections M, N and O or file these statements on behalf of the commission. 
3. Compile and total information contained in statements required to be 
prepared under section 15-1875, subsections M, N and O and provide these 
compilations to the commission. 
4. If there is more than one program manager, provide the commission with 
this information to assist the commission to determine compliance with section 
15-1875, subsection L. 
5. Provide representatives of the commission, including other contractors or 
other state agencies, access to the books and records of the program manager 
to the extent needed to determine compliance with the contract. 
6. Hold all accounts in the name of and for the benefit of the fund and this 
state. 
G. Any contract executed between the commission and a financial institution 
pursuant to this section shall be for a term of at least three years and not more 
than seven years. 
H. The commission may terminate a contract with a financial institution at any 
time for good cause on the recommendation of the committee. If a contract is 
terminated pursuant to this subsection, the commission shall take custody of 
accounts held at that financial institution and shall seek to promptly transfer the 
accounts to another financial institution that is selected as a program manager 
and into investment instruments as similar to the original investments as 
possible. 
I. If the commission determines not to renew the appointment of a financial 
institution as a program manager, the commission may take action consistent 
with the interests of the program and the accounts and in accordance with its 
duties as the trustee of the fund, including termination of all services or 
continuation of certain management and administrative services of that financial 
institution for accounts of the program managed by that financial institution 



during its term as a program manager, if any continuation of services is only 
permitted under the following conditions: 
1. The commission and the financial institution enter into a written agreement 
specifying the rights of the program and the commission and the responsibilities 
of the financial institution, including the standards that continue to be applicable 
to the accounts as accounts of the program. 
2. Any services provided by the financial institution to accounts continue to be 
subject to the control of the commission as the trustee of the fund with 
responsibility of all accounts of the program. 
 
 
 
15-1875. Program requirements 
A. The program shall be operated through the use of accounts in the fund 
established by account owners. Payments to the fund for participation in the 
program shall be made by account owners pursuant to tuition savings 
agreements. An account may be opened by any person who desires to invest in 
the fund and to save to pay qualified higher education expenses by satisfying 
each of the following requirements: 
1. Completing an application in the form prescribed by the commission. The 
application shall include the following information: 
(a) The name, address and social security number or employer identification 
number of the contributor. 
(b) The name, address and social security number of the account owner if the 
account owner is not the contributor. 
(c) The name, address and social security number of the designated beneficiary. 
(d) The certification relating to no excess contributions required by subsection 
L. 
(e) Any other information that the commission may require. 
2. Paying the one-time application fee established by the commission. 
3. Making the minimum contribution required by the commission or by opening 
an account. 
4. Designating the type of account to be opened if more than one type of 
account is offered. 
B. Any person may make contributions to an account after the account is 
opened. 
C. Contributions to accounts may be made only in cash. 
D. An account owner may change the designated beneficiary of an account to 
an individual who is a member of the family of the former designated 
beneficiary in accordance with procedures established by the commission. 
E. On the direction of an account owner, all or a portion of an account may be 
transferred to another account of which the designated beneficiary is a member 
of the family of the designated beneficiary of the transferee account. 
F. Changes in designated beneficiaries and rollovers under this section are not 
permitted if the changes or rollovers would violate either of the following: 
1. Subsection L, relating to excess contributions. 



2. Subsection I, relating to investment choice. 
G. Each account shall be maintained separately from each other account under 
the program. 
H. Separate records and accounting shall be maintained for each account for 
each designated beneficiary. 
I. No contributor to, account owner of or designated beneficiary of any account 
may direct the investment, within the meaning of section 529 of the internal 
revenue code, of any contributions to an account or the earnings from the 
account. 
J. If the commission terminates the authority of a financial institution to hold 
accounts and accounts must be moved from that financial institution to another 
financial institution, the commission shall select the financial institution and type 
of investment to which the balance of the account is moved unless the internal 
revenue service provides guidance stating that allowing the account owner to 
select among several financial institutions that are then contractors would not 
cause a plan to cease to be a qualified tuition plan. 
K. Neither an account owner nor a designated beneficiary may use an interest in 
an account as security for a loan. Any pledge of an interest in an account is of 
no force and effect. 
L. On the recommendation of the committee, the commission shall adopt rules 
to prevent contributions on behalf of a designated beneficiary in excess of those 
necessary to pay the qualified higher education expenses of the designated 
beneficiaries. The rules shall address the following: 
1. Procedures for aggregating the total balances of multiple accounts 
established for a designated beneficiary. 
2. The establishment of a maximum total balance for the purpose of prohibiting 
contributions to accounts established for a designated beneficiary if the 
contributions would cause the maximum total balance to be exceeded. 
3. The commission shall review the quarterly reports received from participating 
financial institutions and certify that the balance in all qualified tuition 
programs, as defined in section 529 of the internal revenue code, of which that 
person is the designated beneficiary does not exceed the lesser of: 
(a) A maximum college savings amount established by the commission from 
time to time. 
(b) The cost in current dollars of qualified higher education expenses that the 
contributor reasonably anticipates the designated beneficiary will incur. 
4. Requirements that any excess contributions with respect to a designated 
beneficiary be promptly withdrawn in a nonqualified withdrawal or rolled over to 
another account in accordance with this section. 
M. If there is any distribution from an account to any person or for the benefit 
of any person during a calendar year, the distribution shall be reported to the 
internal revenue service and the account owner or the designated beneficiary to 
the extent required by federal law. 
N. The financial institution shall provide statements to each account owner at 
least once each year within thirty-one days after the twelve month period to 
which they relate. The statement shall identify the contributions made during a 



preceding twelve month period, the total contributions made through the end of 
the period, the value of the account as of the end of this period, distributions 
made during this period and any other matters that the commission requires be 
reported to the account owner. 
O. Statements and information returns relating to accounts shall be prepared 
and filed to the extent required by federal or state tax law. 
P. A state or local government or organizations described in section 501(c)(3) of 
the internal revenue code may open and become the account owner of an 
account to fund scholarships for persons whose identity will be determined after 
an account is opened. 
Q. In the case of any account described in subsection P, the requirement that a 
designated beneficiary be designated when an account is opened does not apply 
and each person who receives an interest in the account as a scholarship shall 
be treated as a designated beneficiary with respect to the interest. 
R. Any social security numbers, addresses or telephone numbers of individual 
account holders and designated beneficiaries that come into the possession of 
the commission are confidential, are not public records and shall not be released 
by the commission. 
S. An account owner may transfer ownership rights to another eligible account 
owner. 
T. An account owner may designate successor account owners. 
 
 
 
15-1876. Higher education expenses; exemption from taxation 
Notwithstanding any other law, the amount of any distribution to a designated 
beneficiary, as defined in section 529(e)(1) of the internal revenue code, from 
an individual trust account or savings account established under this article is 
exempt from taxation under title 43 but only to the extent that this income is 
used to pay qualified higher education expenses of the designated beneficiary. 
 
 
 
15-1877. Scholarships and financial aid provisions 
A. Any student loan program, student grant program or other financial 
assistance program established or administered by this state shall treat the 
balance in an account of which the student is a designated beneficiary as 
neither an asset of the parent of the designated beneficiary nor as a 
scholarship, a grant or an asset of the student for determining a student's or 
parent's income, assets or financial need. 
B. Subsection A applies to any state appropriated financial assistance program 
administered by a college or university in this state including the financial aid 
trust fund, established by section 15-1642, the leveraging educational 
assistance program established by section 1203 of the higher education act 
amendments of 1998 (P.L. 105-244; 112 Stat. 1581; 20 United States Code 



section 1001) and the private postsecondary education student financial 
assistance program established by section 15-1854. 
C. Subsections A and B do not apply if any of the following conditions exist: 
1. Federal law requires all or a portion of the amount in an account to be taken 
into consideration in a different manner. 
2. Federal benefits could be lost if all or a portion of the amount in an account is 
not taken into consideration in a different manner. 
3. A specific grant establishing a financial assistance program requires that all 
or a portion of the amount in an account be taken into consideration. 
 
 
 
15-1878. Limitations of article 
A. Nothing in this article shall be construed to: 
1. Give any designated beneficiary any rights or legal interest with respect to an 
account unless the designated beneficiary is the account owner. 
2. Guarantee that a designated beneficiary will be admitted to an eligible 
educational institution or be allowed to continue enrollment at or graduate from 
an eligible educational institution located in this state after admission. 
3. Establish state residency for a person merely because the person is a 
designated beneficiary. 
4. Guarantee that amounts saved pursuant to the program will be sufficient to 
cover the qualified higher education expenses of a designated beneficiary. 
B. Nothing in this article establishes any obligation of this state or any agency 
or instrumentality of this state to guarantee for the benefit of any account 
owner, contributor to an account or designated beneficiary any of the following: 
1. The return of any amounts contributed to an account. 
2. The rate of interest or other return on any account. 
3. The payment of interest or other return on any account. 
4. Tuition rates or the cost of related higher education expenditures. 
C. Under rules adopted by the commission, every contract, application, deposit 
slip or other similar document that may be used in connection with a 
contribution to an account shall clearly indicate that the account is not insured 
by this state and neither the principal deposited nor the investment return is 
guaranteed by this state. 
 
 
 
15-1879. Annual report 
The commission shall submit an annual report to the speaker of the house of 
representatives, the president of the senate and the governor by March 1 that 
summarizes the commission's findings and recommendations concerning the 
program established by this article. 
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