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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:  February 7, 2017     AGENDA ITEM: D-1 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)  
  
FROM:    Shama Thathi, Staff Attorney 
    
DATE: January 24, 2017        
 
SUBJECT:  ARIZONA STATE RETIREMENT SYSTEM (R-16-1204) 

Title 2, Chapter 8, Article 4, Practice and Procedure Before the Board 
 
  Amend: R2-8-401, R2-8-403, R2-8-405 

______________________________________________________________________________ 
 
General Comments  
 
 Purpose of the Agency and Summary of What the Rulemaking Does 
 
 The Arizona State Retirement System (ASRS) provides for retirement planning and 
benefits for state employees and teachers. The ASRS is directed by the governor-appointed 
ASRS Board (Board). The Board consists of nine members and is responsible for supervising the 
administration of the ASRS, including the defined contribution plan, defined benefit plan, long-
term disability income plan, and health benefit supplement plan. At the end of Fiscal Year 2014-
15 there were approximately 558,136 ASRS members. 
 
 This rulemaking seeks to amend three rules in A.A.C. Title 2, Chapter 8, Article 4, which 
contains rules related to practice and procedure before the Board. 
 
 Article Contents, Including the Subject Matter of Each Rule Affected 
 
 Article 4 contains five rules, three of which are affected by this rulemaking. The rules 
address definitions; general procedures; request for a hearing of an appealable agency action; 
board decisions on hearings before the Office of Administrative Hearings; rehearing and review 
of a final decision. 
 

Year that Each Rule was Last Amended or Newly Made 
 
 R2-8-401 was last amended by final rulemaking on December 5, 2015. R2-8-403 and R2-
8-405 were made by final rulemaking on January 4, 2005. 
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Proposed Action 
 

 In addition to minor clarifying and technical changes, the ASRS proposes the following 
actions: 
 

 R2-8-401: The ASRS is adding definitions for two terms, “Board” and “Final 
administrative action.” 

 R2-8-403: The ASRS is amending this rule to distinguish between an appeal related to a 
long-term disability determination and an appeal related to a member benefits 
determination. Additionally, the rule will allow a person who is dissatisfied with a 
decision by the Director to file an appeal with the ASRS by submitting a Request for 
Hearing of an appealable agency action. 

 R2-8-405: The ASRS is amending this rule to allow a person who is dissatisfied with the 
final decision of the appeal to file a motion for rehearing or review. The rule also 
provides a distinction between a motion for rehearing and a motion for review of a final 
decision.  
 

 Summary of Reasons for the Propose Action 
 
 The ASRS indicates that the amendments are necessary to better reflect the ASRS 
appeals process and to improve the clarity and consistency of the rules. This rulemaking provides 
notice to members about how the ASRS processes different types of appeals. 
 
 Exemption or Request and Approval for Exception from the Moratorium 
 
 The ASRS received an exception from the Governor’s Office on August 12, 2015. 
 
 Substantive or Procedural Concerns 
 
 None. 
 

1. Are the rules legal, consistent with legislative intent, and within the agency’s 
statutory authority? 

 
 Yes. The ASRS cites to both general and specific statutory authority. Under A.R.S. § 38-
714(E)(4), the Board may “[a]dopt, amend or repeal rules for the administration of the plan.” 
 

2. Are the rules written in a manner that is clear, concise, and understandable to the 
general public? 

 
Yes. The rules are clear, concise, and understandable. 
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3. Does the agency adequately address the comments on the proposed rules and any 
supplemental proposals? 

 
Yes. The ASRS indicates that it received no written comments on the rulemaking. 

 
4. Are the final rules a substantial change, considered as a whole, from the proposed 

rules and any supplemental proposals? 
 
 No. In November 2016, the ASRS filed a Notice of Supplemental Proposed Rulemaking 
to make the following amendments: 
 

 The ASRS added R2-8-403(H) to clarify when an appellant will receive a response to a 
letter of appeal at the assistant director level.  

 The ASRS amended R2-8-403(D) to clarify when an appellant will receive a response 
letter to a letter of appeal at the Director level. 

 The ASRS modified the term “his designee” to “such director’s designee” to conform to 
rulemaking standards, 

 In R2-8-403(E), the ASRS changed “request” to “Request” in order to reflect that the rule 
addresses a “Request for a Hearing.” 

 
5. Does the preamble disclose a reference to any study relevant to the rules that the 

agency reviewed and either did or did not rely on in the agency’s evaluation of or 
justification for the rules? 

 
No. The ASRS indicates that it did not review or rely upon any study for the rulemaking. 
 

6. Are the rules more stringent than corresponding federal law and, if so, is there 
statutory authority that allows the agency to exceed the requirements of federal 
law? 

 
 No. The ASRS indicates that there are no corresponding federal laws.  

 
7. Do the rules require a permit or license and if so, does the agency use a general 

permit or is any exception applicable under A.R.S. § 41-1037? 
 

No. The rules do not require a permit or license. 
 

8. Do the rules establish a new fee or contain a fee increase? 
 
 No. The rules do not establish a new fee or contain a fee increase. 
 
 Conclusion 
 
 The ASRS requests the usual 60-day delayed effective date for the rules. This analyst 
recommends approval of the rules. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:  February 7, 2017     AGENDA ITEM: D-1 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)  
  
FROM:    GRRC Economic Team 
    
DATE: January 24, 2017        
 
SUBJECT:  ARIZONA STATE RETIREMENT SYSTEM (R-16-1204) 

Title 2, Chapter 8, Article 4, Practice and Procedure Before the Board 
 
  Amend: R2-8-401, R2-8-403, R2-8-405 

______________________________________________________________________________ 
     

I reviewed the economic, small business, and consumer impact comparison for compliance 
with A.R.S. § 41-1056 and make the following comments. These comments are made to assist the 
Council in its review and may be used as the Council determines. 

  
 GRRC Economist Comments 
  

In this rulemaking, the Arizona State Retirement System (ASRS) is proposing to amend 
three rules to clarify the language used to outline the appeals process. The ASRS will amend the 
rules to distinguish between an appeal related to a long-term disability determination and an 
appeal related to a member benefits determination.  The amendments will clarify the rule 
language without substantively changing the rules’ requirements. The rule amendments are 
necessary to distinguish between how the ASRS processes the different types of appeals.  

 
Specifically, the ASRS proposes clarifying to whom appeal letters should be addressed. 

This will ensure that appeals are processed more efficiently by the proper authority. The ASRS 
also proposes clarifying the difference between a Motion for Rehearing before the Board and a 
Motion for Review of a Final Decision, which will remove confusion in the appellant-request 
process.   

The ASRS receives approximately 10 appeals related to the Long-Term Disability 
Program and approximately 300 appeals total during the fiscal year. Of those appeals, 
approximately 30-60% are addressed to the ASRS Director instead of the Member Services 
Division Assistant Director. Moreover, out of the total number of appeals the ASRS receives, 
approximately 3-4 of those appeals result in the appellant requesting a Motion for Rehearing 
before the Board or a Motion for Review of a Final Decision each year 
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1. Costs and Benefits for:  
 

a. The implementing agency: 

The ASRS incurred the cost of completing this rulemaking and will incur the minimal 
cost of implementing it.  

b. Political subdivisions: 
 

This rulemaking does not provide any benefits or impose any costs on political 
subdivisions. 

 
c. Businesses: 

No businesses are directly affected by the rulemaking. 

d. Small businesses: 
 
No small businesses are directly affected by the rulemaking. 
 
e. Consumers directly affected by the rulemaking: 

 
 Specifically, the ASRS members, beneficiaries, and employers who wish to appeal an 
agency determination will be affected and benefit from this rulemaking 

 
2. Do the probable benefits outweigh the probable costs?  

Based on the information provided, the ASRS indicates that the benefit from the 
proposed amendments outweigh the costs. The proposed rule will have minimal economic 
impact, if any, because it merely clarifies the processes for appeals without imposing any 
additional requirements on the public. 

3. Analysis of methods to reduce the small business impact: 

An analysis was not submitted because the ASRS estimated that there will be no 
economic impact to small businesses. 

4. The probable effect on state revenues: 

The proposed rulemaking will have no effect on state revenues. 

5. Analysis of any less intrusive or less costly alternative methods: 
  
 The ASRS believes this is the least costly and least intrusive method because it will 
clarify the appeals process without imposing any additional requirements on the public.   
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6. Whether an analysis was submitted to the agency regarding the rule's impact on the 
competitiveness of businesses in this state as compared to the competitiveness of 
businesses in other states: 

No analysis was submitted that compares the rule’s impact of the competiveness of 
businesses in this state to the impact on businesses in other states. 

7.  A description of any data on which a rule is based with an explanation of how the 
data was obtained and why the data is acceptable data, and the methods used by the 
agency to evaluate the costs and benefits in the EIS. 

The ASRS indicates that no outside data or studies were used in the development of the 
proposed rule amendment. 

8. Conclusion:   

The submitted economic, small business and consumer impact statement is generally 
accurate, and contains the information required for compliance with A.R.S. §§ 41-1035, 41-
1052(D)(1-3), and 41-1055. This analyst recommends that the proposed rule amendments be 
approved. 



ARIZONA STATE RETIREMENT SYSTEM 

3300 NORTH CENTRAL AVENUE  PO BOX 33910  PHOENIX, AZ  85067-3910  PHONE (602) 240-2000 
4400 EAST BROADWAY BOULEVARD  SUITE 200  TUCSON, AZ  85711-3554  PHONE (520) 239-3100 

TOLL FREE OUTSIDE METRO PHOENIX AND TUCSON 1 (800) 621-3778 
WWW.AZASRS.GOV 

 
 

January 24, 2017  
 
Ms. Nicole A. Ong, Chair 
The Governor's Regulatory Review Council 
100 North 15th Avenue, Ste. 402 
Phoenix, AZ 85007 
 
Re: A.A.C.  Title 2. Administration 
  Chapter 8. State Retirement System Board 
      
Dear Ms. Ong: 
 
The attached final rule package is submitted for review and approval by the Council. The following 
information is provided for Council's use in reviewing the rule package: 
 

1. Close of record date: The rulemaking record was closed on December 27, 2016 following a 
period for public comment and an oral proceeding. 

2. Relation of the rulemaking to a five-year-review report: This rulemaking does not relate to a 
Five-year Review Report.  

3. New fee or fee increase: This rulemaking does not establish a new fee or increase an existing fee.   

4. Immediate effective date:  An immediate effective date is not requested. 

5. Certification regarding studies: I certify that the Board did not rely on any studies for this 
rulemaking.   

6. Certification that the preparer of the EIS notified the JLBC of the number of new full-time 
employees necessary to implement and enforce the rule: I certify that the rules in this rulemaking 
will not require a state agency to employ a new full-time employee. No notification was provided 
to JLBC. 
 

7. List of documents enclosed: 
a. Cover letter signed by the Board's Assistant Director; 
b. Notice of Final Rulemaking including the preamble, table of contents for the 

rulemaking, and rule text; and 
c. Economic, Small Business, and Consumer Impact Statement. 

           
     Sincerely, 

 
 
 
       Patrick M. Klein 

Assistant Director 

Paul Matson 
Director 
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NOTICE OF FINAL RULEMAKING 

TITLE 2. ADMINISTRATION 

CHAPTER 8. STATE RETIREMENT SYSTEM BOARD 

PREAMBLE 

 

1. Articles, Parts, and Sections Affected   Rulemaking Action 

R2-8-401  Amend 

R2-8-403  Amend 

R2-8-405  Amend     

2. Citations to the agency's statutory rulemaking authority to include both the authorizing 
statute (general) and the implementing statute (specific): 
Authorizing statute:  A.R.S. § 38-714(E)(4)  

 
Implementing statutes: A.R.S. §§ 41-1092 et seq. 

3. The effective date for the rules: 

 As specified under A.R.S. § 41-1032(A), the rule will be effective 60 days after the rule 

package is filed with the Office of the Secretary of State. 

 a. If the agency selected a date earlier than the 60 day effective date as specified in 
A.R.S. § 41-1032(A), include the earlier date and state the reason or reasons the 
agency selected the earlier effective date as provided in A.R.S. § 41-1032(A)(1) 
through (5): 

  Not applicable.  

 b. If the agency selected a date later than the 60 day effective date as specified in 
A.R.S. § 41-1032(A), include the later date and state the reason or reasons the 
agency selected the later effective date as provided in A.R.S. § 41-1032(B): 

  Not applicable.   

4. Citations to all related notices published in the Register as specified in R1-1-409(A) that 

pertain to the record of the final rulemaking package: 

 Notice of Docket Opening:  22 A.A.R. 2568, September 16, 2016  
 Notice of Proposed Rulemaking:  22 A.A.R. 2555, September 16, 2016 
 Notice of Supplemental Proposed Rulemaking:  22 A.A.R. 3234, November 18, 2016 
  

5. The agency's contact person who can answer questions about the rulemaking: 

Name:   Jessica A.R. Thomas, Rules Writer 
Address:   Arizona State Retirement System 

     3300 N. Central Ave., Ste. 1400 
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     Phoenix, AZ 85012-0250 
   Telephone:  (602) 240-2039 

E-Mail:   JessicaT@azasrs.gov 

6. An agency's justification and reason why a rule should be made, amended, repealed, or 
renumbered, to include an explanation about the rulemaking: 

 R2-8-401 contains definitions that are applicable to this Article.  R2-8-401 needs to be 

amended to reflect that for purposes of appeals, the “Board” refers to the Committee 

designated by the Board to hear appeals.  R2-8-403 allows a person who is dissatisfied with a 

decision by the Director to file an appeal with the ASRS by submitting a Request for Hearing 

of an appealable agency action.  The ASRS will amend the rule to distinguish between an 

appeal related to a long-term disability determination and an appeal related to a member 

benefits determination.  R2-8-405 allows a person who is dissatisfied with the final decision 

of the appeal to file a motion for rehearing or review.  The ASRS will amend this rule to 

distinguish between a motion for reconsideration and a motion for rehearing. The amended 

rules will better reflect the ASRS appeals process and will make the appeal rules more 

consistent, clear, and understandable; this rulemaking will ensure members have notice about 

how the ASRS processes different types of appeals.   

7. A reference to any study relevant to the rule that the agency reviewed and either relied 

on or did not rely on in its evaluation of or justification for the rule, where the public 

may obtain or review each study, all data underlying each study, and any analysis of 

each study and other supporting material: 

 No study was reviewed.   

8. A showing of good cause why the rulemaking is necessary to promote a statewide 

interest if the rulemaking will diminish a previous grant of authority of a political 

subdivision of this state:  

 Not applicable. 

9. A summary of the economic, small business, and consumer impact: 

 The ASRS promulgates rules that allow the agency to provide for the proper administration 

of the state retirement trust fund.  ASRS rules affect ASRS members and ASRS employers 

regarding how they contribute to, and receive benefits from, the ASRS.  The ASRS 

effectively administrates how public-sector employers and employees participate in the 

ASRS.  As such, the ASRS does not issue permits or licenses, or charge fees, and its rules 



3 
 

have little to no economic impact on private-sector businesses, with the exception of some 

employer partner charter schools, which have voluntarily contracted to join the ASRS.  Thus, 

there is little to no economic, small business, or consumer impact, other than the minimal 

cost to the ASRS to prepare the rule package.  The rule will have minimal economic impact, 

if any, because it merely clarifies the appeals process.  Clarifying the appeals process will 

increase understandability of how a person may submit an appeal and will ensure members of 

the public understand how an appeal will be handled with the ASRS, which will increase the 

effectiveness and efficiency of the appeals process; thus, reducing the regulatory burden and 

the economic impact.   

10. A description of any changes between the proposed rulemaking, including supplemental 

notices, and the final rulemaking: 

 In November 2016, the ASRS filed a Notice of Supplemental Proposed Rulemaking with the 

Secretary of State in order to make the following changes to the proposed rule language: 

 In R2-8-403, the ASRS added subsection (H) to clarify when an appellant will receive 

a response to a letter of appeal at the assistant director level.   

 The ASRS further amended R2-8-403(D) to clarify when an appellant will receive a 

response letter to a letter of appeal at the Director level.   

 The ASRS changed “his designee” to “such director’s designee” in order to conform 

to rulemaking standards.   

 The ASRS change “request” to “Request” in R2-8-403(E) in order to reflect that the 

rule addresses a “Request for a Hearing.” 

11. An agency's summary of the public or stakeholder comments made about the 

rulemaking and the agency response to the comments: 

 The ASRS received no written comments regarding the rulemaking.  No one attended the 

oral proceedings on October 17, 2016 and December 27, 2016.  

12. All agencies shall list any other matters prescribed by statute applicable to the specific 

agency or to any specific rule or class of rules.  Additionally, an agency subject to 

Council review under A.R.S. §§ 41-1052 and 41-1055 shall respond to the following 

questions: 

 None.   
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a. Whether the rule requires a permit, whether a general permit is used and if not, the 

reasons why a general permit is not used: 

The rules do not require a permit. 

 b. Whether a federal law is applicable to the subject of the rule, whether the rule is 

more stringent than federal law and if so, citation to the statutory authority to 

exceed the requirements of federal law: 

  There are no federal laws applicable to these rules. 

c. Whether a person submitted an analysis to the agency that compares the rule's 

impact of the competitiveness of business in this state to the impact on business in 

other states: 

No analysis was submitted. 

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and 

its location in the rule: 

 No materials are incorporated by reference. 

14. Whether the rule was previously made, amended, or repealed as an emergency rule. 

If so, cite the notice published in the Register as specified in R1-1-409(A). Also, the 

agency shall state where the text was changed between the emergency and the final 

rulemaking packages: 

 Not applicable. 

15. The full text of the rules follows:  
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TITLE 2.  ADMINISTRATION 

CHAPTER 8.  STATE RETIREMENT SYSTEM BOARD 

ARTICLE 4.  PRACTICE AND PROCEDURE BEFORE THE BOARD 

Section 

R2-8-401. Definitions 

R2-8-403. Letters of Appeal; Request for a Hearing of an Appealable Agency Action  

R2-8-405. Motion for Rehearing Before the Board; Motion for Review of a Final Decision 
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ARTICLE 4.  PRACTICE AND PROCEDURE BEFORE THE BOARD 

R2-8-401. Definitions 

The following definitions apply to this Article, unless otherwise specified: 

1.  “Appealable agency action” means the same as in A.R.S. § 41-1092(3). 

2. “Board” means a Committee designated by the Board to take action on appeals as 

described in A.R.S. § 38-714(E)(1). 

3. “Final administrative action” means the same as in A.R.S. § 41-1092 and is rendered by 

the Board. 

 

R2-8-403. Letters of Appeal; Request for a Hearing of an Appealable Agency Action 

A. After receipt of an agency decision, a person who is not satisfied with the agency 

decision, may submit a letter of appeal: 

1. To the ASRS’s vendor for long-term disability benefits, if the appeal relates to a 

long-term disability decision; or   

2. To the ASRS Member Services Division Assistant Director, or such director’s 

designee, if the appeal relates to an agency decision other than a long-term 

disability decision. 

B. Upon receipt of a letter of appeal, the long-term disability vendor, or the Member 

Services Division Assistant Director, or such director’s designee, shall send a response 

letter to the person requesting the appeal notifying the person of: 

1. The decision the agency is making in response to the letter of appeal; and 

2. The person’s right to appeal the agency response by submitting a letter of appeal 

to the ASRS Director or such director’s designee. 

C. A person who is not satisfied with the agency response pursuant to subsection (B) may 

submit a letter of appeal to the ASRS Director or such director’s designee within 60 days 

of the date on the agency response letter. 

D. Within 30 days of the date the ASRS receives a letter of appeal pursuant to subsection 

(C), the ASRS director or such director’s designee shall send a response letter by certified 

mail to the person requesting the appeal that includes: 

 1. The agency action the ASRS is taking in response to the letter of appeal; and 
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2. Notice of Appealable Agency Action, as required pursuant to A.R.S. § 41-

1092.03 informing the person requesting the appeal, that the person has a right to 

appeal the agency action by submitting a Request for Hearing pursuant to 

subsections (E) and (F). 

A.E. AFor an appealable agency action, a person who is not satisfied with a decision by the 

Director an agency action pursuant to subsection (D) that is an appealable agency action 

may file a Request for a Hearing, in writing, with the DirectorASRS. The date the 

Request is filed is established by the ASRS date stamp on the face of the first page of the 

Request.  The request Request shall include the following: 

1. The name and mailing address of the member, employer, or other person filing 

the request Request; 

2. The name and mailing address of the attorney for the person filing the request 

Request, if applicable; 

3.  A concise statement of the reasons for the appeal. 

B.F.  The person requesting a hearing shall file the Request for a Hearing with the ASRS 

Office of the Director within 30 days after receiving a response letter decision of the 

Director and including a Notice of an Appealable Agency Action, pursuant to subsection 

(E). The date the request is filed is established by the Director’s date stamp on the face of 

the first page of the request.   

C.G.  Upon receipt of the Request for a Hearing, the ASRS shall notify the Office of 

Administrative Hearings as required in A.R.S. § 41-1092.03(B). 

H. Pursuant to subsection (B): 

1. The long-term disability vendor shall send a response letter to the person 

requesting the appeal within 120 days of the date the long-term disability vendor 

receives the letter of appeal; and 

2. The   Member Services Division Assistant Director, or such director’s designee, 

shall send a response letter to the person requesting the appeal within 30 days of 

the date the ASRS receives the letter of appeal. 
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R2-8-405. Motion for Rehearing Before the Board; Motion for Review of a Final Decision 

A.  Except as provided in subsection (H), within 30 days after service of the final 

administrative decision, any aggrieved party in an appealable agency action aggrieved by 

a final decision may file with the Board a written motion Motion for rehearing Rehearing 

Before the Board, in writing, or review of the final decision specifying the particular 

grounds for rehearing before the Board not later than 30 days after service of the 

decision. 

B. Except as provided in subsection (H), within 30 days after service of the final 

administrative decision, any aggrieved party of an appealable agency action may file with 

the Board a Motion for Review of a Final Decision, in writing, specifying the particular 

grounds for reviewing the Board’s final administrative decision. 

B.C.  A party may amend a motion Motion for rehearing Rehearing Before the Board or a 

Motion for review Review of a Final Decision at any time before the Board rules on the 

motion. A party may file a response within 15 days after the motion or the amended 

motion is filed. The Board may require the filing of written briefs upon the issues raised 

in the motion or the amended motion, and may provide for oral argument. 

C.D.  The Board may grant a Motion for rehearing Rehearing Before the Board or a Motion for 

review Review of a Final decision Decision for any of the following causes that 

materially affecting affects the moving party’s rights: 

1.  Irregularity in the administrative proceedings of the agency or the hearing officer, 

or any order or abuse of discretion that deprives the moving party of a fair 

hearing; 

2.  Misconduct of the Board, the hearing officer, or the prevailing party; 

3.  Accident or surprise that could not have been prevented by ordinary prudence; 

4.  Newly discovered material evidence that could not with reasonable diligence have 

been discovered and produced at the original hearing; 

5.  Excessive or insufficient penalties; 

6.  Error in the admission or rejection of evidence or other errors of law occurring at 

the administrative hearing or during the process of the action; or 

7.  That the decision, or findings of fact, is not justified by the evidence or is contrary 

to law. 
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D.E.  The Board may affirm or modify the final administrative decision or grant a rehearing 

before the Board or review of final administrative decision to all or any of the parties on 

all or part of the issues for any of the reasons in subsection (C). An order granting a 

rehearing or review shall specify with particularity the grounds for the order. 

E.F.  Not later than 10 days after the final administrative decision, the Board may, after giving 

each party notice and an opportunity to be heard, order a rehearing or review of its final 

administrative decision for any reason for which it might have granted a rehearing or 

review on motion of a party. After giving the parties or their counsel notice and an 

opportunity to be heard on the matter, the Board may grant a motion for rehearing or 

review for a reason not stated in the motion. In either case, the order granting a rehearing 

or review shall specify the grounds on which it is granted. 

F.G.  When a motion for rehearing or review is based upon an affidavit, the affidavit shall be 

filed with the motion. An opposing party may, within 15 days after filing, file an 

opposing affidavit. The Board may extend the period for filing an opposing affidavit for 

not more than 20 days for good cause shown or by written stipulation of the parties. The 

Board may permit a reply affidavit. 

G.H.  The Board shall rule on the motion within 15 days after the response to the motion is 

filed or if a response is not filed, within five days of the expiration of the response period. 

H.I.  If the Board makes a specific finding that the immediate effectiveness of a particular 

decision is necessary for the preservation of the public peace, health, and safety and that a 

rehearing or review of the decision is impracticable, unnecessary, or contrary to the 

public interest, the decision may be issued as a final decision without an opportunity for a 

rehearing or review. If a decision is issued as a final decision without an opportunity for 

rehearing or review, an application for judicial review of the decision may be made 

within the time limits permitted for applications for judicial review of the Board’s final 

decisions. 
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ECONOMIC, SMALL BUSINESS, AND CONSUMER IMPACT STATEMENT1 

TITLE 2. ADMINISTRATION 

CHAPTER 8. STATE RETIREMENT SYSTEM BOARD 

 

1.  Identification of the rulemaking: 

 R2-8-401 contains definitions that are applicable to this Article.  R2-8-401 needs to be 

amended to reflect that for purposes of appeals, the “Board” refers to the Committee 

designated by the Board to hear appeals.  R2-8-403 allows a person who is dissatisfied with a 

decision by the Director to file an appeal with the ASRS by submitting a Request for Hearing 

of an appealable agency action.  The ASRS will amend the rule to distinguish between an 

appeal related to a long-term disability determination and an appeal related to a member 

benefits determination.  R2-8-405 allows a person who is dissatisfied with the final decision of 

the appeal to file a motion for rehearing or review.  The ASRS will amend this rule to 

distinguish between a motion for reconsideration and a motion for rehearing. The amended 

rules will better reflect the ASRS appeals process and will make the appeal rules more 

consistent, clear, and understandable; this rulemaking will ensure members have notice about 

how the ASRS processes different types of appeals.   

 

 a. The conduct and its frequency of occurrence that the rule is designed to change: 

  In each fiscal year, the ASRS receives approximately 10 appeals related to the Long-

Term Disability Program and approximately 300 appeals total.  Of those appeals, 

approximately 30-60% of the appeals are addressed to the ASRS Director instead of 

the Member Services Division Assistant Director.  Moreover, out of the total number 

of appeals the ASRS receives, approximately 3-4 of those appeals result in the 

appellant requesting a Motion for Rehearing before the Board or a Motion for 

Review of a Final Decision each year.  The appeals rules in Article 4 need to be 

amended to clarify that a letter of appeal must be reviewed by the Assistant Director 

first and any party who is not satisfied with the Assistant Director’s decision may 

appeal to the ASRS director.  The rules also need to be amended to distinguish the 

differences between a Motion for Rehearing before the Board and a Motion for 

Review of a Final Decision.  With the changes completed in this rulemaking, the 

                                                            
1 If adequate data are not reasonably available, the agency shall explain the limitations of the data, the 
methods used in an attempt to obtain the data, and characterize the probable impacts in qualitative terms. 
(A.R.S. § 41-1055(C)). 
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appeals rules will be clearer and more effective.  Ultimately, this will reduce any 

administrative delay in processing appeals.    

 

 b. The harm resulting from the conduct the rule is designed to change and the likelihood 

it will continue to occur if the rule is not changed:  

  Currently, it is unclear that a Motion for Rehearing before the Board is a specific 

request distinct from a Motion for Review of Final Decision.  Clarifying the 

difference between these two requests will ensure appellants understand which 

request to make and how the ASRS will handle such requests.  Although the ASRS 

follows a tiered appeals process whereby appeals are handled at the assistant director 

level before being escalated to the ASRS Director, many appellants do not 

understand that their appeal will be reviewed at the assistant director level first.   

   

 c. The estimated change in frequency of the targeted conduct expected from the rule 

change: 

  This rulemaking will clarify how the ASRS processes certain appeals requests, 

thereby increasing understandability of the appeals process and increasing the 

efficiency of the appeals process.  Clarifying to whom appeal letters should be 

addressed will ensure that appeals are processed more efficiently by the proper 

authority.   Clarifying the difference between a Motion for Rehearing before the 

Board and a Motion for Review of a Final Decision, will ensure the appellant 

requests the appropriate action.  As discussed above and below, these amendments 

will increase the clarity and effectiveness of the rules, which should result in 

reducing the member’s confusion, as well as any potential delay caused by the 

confusion.   

 

2. A brief summary of the information included in the economic, small business, and consumer 

impact statement: 

 The ASRS promulgates rules that allow the agency to provide for the proper 

administration of the state retirement trust fund.  ASRS rules affect ASRS members 

and ASRS employers regarding how they contribute to, and receive benefits from, the 

ASRS.  The ASRS effectively administrates how public-sector employers and 

employees participate in the ASRS.  As such, the ASRS does not issue permits or 
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licenses, or charge fees, and its rules have little to no economic impact on private-

sector businesses, with the exception of some employer partner charter schools, 

which have voluntarily contracted to join the ASRS.  Thus, there is little to no 

economic, small business, or consumer impact, other than the minimal cost to the 

ASRS to prepare the rule package.  The rule will have minimal economic impact, if 

any, because it merely clarifies the appeals process.  Clarifying the appeals process 

will increase understandability of how a person may submit an appeal and will ensure 

members of the public understand how an appeal will be handled with the ASRS, 

which will increase the effectiveness and efficiency of the appeals process; thus, 

reducing the regulatory burden and the economic impact.   

 

3. The person to contact to submit or request additional data on the information included in the 

economic, small business, and consumer impact statement: 

Name: Jessica A.R. Thomas, Rules Writer   
Address:  Arizona State Retirement System 
    3300 N. Central Ave., Suite 1400 
    Phoenix, AZ 85012-0250 
Telephone:  (602) 240-2039 
E-mail:   JessicaT@azasrs.gov 
 

4.  Persons who will be directly affected by, bear the costs of, or directly benefit from the 

rulemaking: 

In general, all members, as well as their beneficiaries, and Employers of the ASRS will be 

directly affected by, bear the costs of, and directly benefit from this rulemaking.  The ASRS 

incurred the cost of the rulemaking. The ASRS currently has a total membership of 

approximately 558,136.   

 

Specifically, members, beneficiaries, and Employers who wish to appeal an agency 

determination will be affected and benefited by this rulemaking.   This rule will clarify how the 

appeals process is administered.  Such clarification will benefit members, beneficiaries, and 

Employers by increasing the readability of the appeals rules.     

 

5.   Cost-benefit analysis: 
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 a.  Costs and benefits to state agencies directly affected by the rulemaking including the 

number of new full-time employees at the implementing agency required to 

implement and enforce the proposed rule: 

All ASRS members, beneficiaries, and Employers are directly affected by this 

rulemaking because it will clarify how the appeals process is administered.  

However, the ASRS has determined that no new full-time employees will be required 

to implement and enforce the rules. 

 

 b.  Costs and benefits to political subdivisions directly affected by the rulemaking: 

This rulemaking does not provide any benefits or impose any costs on political 

subdivisions. 

 

 c.  Costs and benefits to businesses directly affected by the rulemaking: 

  No businesses are directly affected by the rulemaking. 

 

6.  Impact on private and public employment: 

The rulemaking will have no impact on private or public employment. 

 

7.   Impact on small businesses2: 

 a. Identification of the small business subject to the rulemaking: 

No businesses, regardless of size, are subject to the rulemaking. 

 

 b. Administrative and other costs required for compliance with the rulemaking: 

  Not applicable. 

 

 c. Description of methods that may be used to reduce the impact on small businesses: 

Not applicable. 

 

8.  Cost and benefit to private persons and consumers who are directly affected by the 

rulemaking: 

All ASRS members, beneficiaries, and Employers are directly affected by the rulemaking. 

The effect has been previously described above.  

                                                            
2 Small business has the meaning specified in A.R.S. § 41-1001(20). 
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9.  Probable effects on state revenues: 

 There will be no effect on state revenues. 

 

10.  Less intrusive or less costly alternative methods considered: 

The ASRS believes this is the least costly and least intrusive method because it will clarify the 

appeals process without imposing any additional requirements on the public.   

 

 

 

 
 
 
 
 



*NOTE: These rules are for internal use and the official version of the rules can be found in the Arizona Administrative 
Code located at the Secretary of State’s website. 

ARTICLE 4. PRACTICE AND PROCEDURE BEFORE THE BOARD 

R2-8-401. Definitions 
 “Appealable agency action” has the same meaning as in A.R.S. § 41-1092. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1).  

R2-8-402. General Procedures 
In computing any time period, parties shall exclude the day from which the designated time period begins to run. Parties shall 
include the last day of the period unless it falls on a Saturday, Sunday, or legal holiday. When the time period is 10 days or less, 
parties shall exclude Saturdays, Sundays, and legal holidays. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1). 

R2-8-403. Request for a Hearing of an Appealable Agency Action 
A. A person who is not satisfied with a decision by the Director that is an appealable agency action may file a Request for a Hearing, 

in writing, with the Director. The request shall include the following: 
1. The name and mailing address of the member, employer, or other person filing the request; 
2. The name and mailing address of the attorney for the person filing the request, if applicable; 
3. A concise statement of the reasons for the appeal. 

B. The person requesting a hearing shall file the Request for a Hearing with the ASRS Office of the Director within 30 days after 
receiving a decision of the Director and a Notice of an Appealable Agency Action. The date the request is filed is established 
by the Director’s date stamp on the face of the first page of the request. 

C. Upon receipt of the Request for a Hearing, the ASRS shall notify the Office of Administrative Hearings as required in A.R.S. § 
41-1092.03. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1). 

R2-8-404. Board Decisions on Hearings before the Office of Administrative Hearings 
A recommended decision from the Office of Administrative Hearings that is sent to ASRS at least 30 days before the Board’s next 
regular monthly meeting, shall be reviewed by the Board at that monthly meeting. At the monthly meeting, the Board shall render 
a decision to accept, reject, or modify the findings of fact, conclusions of law and recommendations in whole or in part. If the Board 
modifies or rejects a recommended decision, the Board shall state the reasons for the modification or rejection. The Board shall 
deliver the Board’s final decision to the Office of Administrative Hearings within five days after the monthly meeting at which the 
Board made the final decision. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1). 

R2-8-405. Rehearing; Review of a Final Decision 
A. Except as provided in subsection (H), any party in an appealable agency action aggrieved by a final decision may file with the 

Board a written motion for rehearing or review of the final decision specifying the particular grounds not later than 30 days 
after service of the decision. 

B. A party may amend a motion for rehearing or review at any time before the Board rules on the motion. A party may file a 
response within 15 days after the motion or amended motion is filed. The Board may require the filing of written briefs upon 
the issues raised in the motion and may provide for oral argument. 

C. The Board may grant a rehearing or review of a decision for any of the following causes materially affecting the moving party’s 
rights: 
1. Irregularity in the administrative proceedings of the agency or the hearing officer, or any order or abuse of discretion that 

deprives the moving party of a fair hearing; 
2. Misconduct of the Board, the hearing officer, or the prevailing party; 
3. Accident or surprise that could not have been prevented by ordinary prudence; 
4. Newly discovered material evidence that could not with reasonable diligence have been discovered and produced at the 

original hearing; 
5. Excessive or insufficient penalties; 
6. Error in the admission or rejection of evidence or other errors of law occurring at the administrative hearing; or 
7. That the decision is not justified by the evidence or is contrary to law. 

D. The Board may affirm or modify the decision or grant a rehearing or review to all or any of the parties on all or part of the issues 
for any of the reasons in subsection (C). An order granting a rehearing or review shall specify with particularity the grounds 
for the order. 



E. Not later than 10 days after the decision, the Board may, after giving each party notice and an opportunity to be heard, order a 
rehearing or review of its decision for any reason for which it might have granted a rehearing or review on motion of a party. 
After giving the parties or their counsel notice and an opportunity to be heard on the matter, the Board may grant a motion for 
rehearing or review for a reason not stated in the motion. In either case, the order granting a rehearing or review shall specify 
the grounds on which it is granted. 

F. When a motion for rehearing or review is based upon an affidavit, the affidavit shall be filed with the motion. An opposing party 
may, within 15 days after filing, file an opposing affidavit. The Board may extend the period for filing an opposing affidavit 
for not more than 20 days for good cause shown or by written stipulation of the parties. The Board may permit a reply affidavit. 

G. The Board shall rule on the motion within 15 days after the response to the motion is filed or if a response is not filed, within 
five days of the expiration of the response period. 

H. If the Board makes a specific finding that the immediate effectiveness of a particular decision is necessary for the preservation 
of the public peace, health, and safety and that a rehearing or review of the decision is impracticable, unnecessary, or contrary 
to the public interest, the decision may be issued as a final decision without an opportunity for a rehearing or review. If a 
decision is issued as a final decision without an opportunity for rehearing or review, an application for judicial review of the 
decision may be made within the time limits permitted for applications for judicial review of the Board’s final decisions. 

Historical Note 
New Section made by final rulemaking at 11 A.A.R. 444, effective January 4, 2005 (Supp. 05-1). 



41-1092. Definitions 
In this article, unless the context otherwise requires: 
1. "Administrative law judge" means an individual or an agency head, board or 
commission that sits as an administrative law judge, that conducts administrative 
hearings in a contested case or an appealable agency action and that makes 
decisions regarding the contested case or appealable agency action. 
2. "Administrative law judge decision" means the findings of fact, conclusions of law 
and recommendations or decisions issued by an administrative law judge. 
3. "Appealable agency action" means an action that determines the legal rights, 
duties or privileges of a party and that is not a contested case. Appealable agency 
actions do not include interim orders by self-supporting regulatory boards, rules, 
orders, standards or statements of policy of general application issued by an 
administrative agency to implement, interpret or make specific the legislation 
enforced or administered by it or clarifications of interpretation, nor does it mean or 
include rules concerning the internal management of the agency that do not affect 
private rights or interests. For the purposes of this paragraph, administrative 
hearing does not include a public hearing held for the purpose of receiving public 
comment on a proposed agency action. 
4. "Director" means the director of the office of administrative hearings. 
5. "Final administrative decision" means a decision by an agency that is subject to 
judicial review pursuant to title 12, chapter 7, article 6. 
6. "Office" means the office of administrative hearings. 
7. "Self-supporting regulatory board" means any one of the following: 
(a) The Arizona state board of accountancy. 
(b) The state board of appraisal. 
(c) The board of barbers. 
(d) The board of behavioral health examiners. 
(e) The Arizona state boxing and mixed martial arts commission. 
(f) The state board of chiropractic examiners. 
(g) The board of cosmetology. 
(h) The state board of dental examiners. 
(i) The state board of funeral directors and embalmers. 
(j) The Arizona game and fish commission. 
(k) The board of homeopathic and integrated medicine examiners. 
(l) The Arizona medical board. 
(m) The naturopathic physicians medical board. 
(n) The state board of nursing. 
(o) The board of examiners of nursing care institution administrators and adult care 
home managers. 
(p) The board of occupational therapy examiners. 
(q) The state board of dispensing opticians. 
(r) The state board of optometry. 
(s) The Arizona board of osteopathic examiners in medicine and surgery. 
(t) The Arizona peace officer standards and training board. 
(u) The Arizona state board of pharmacy. 
(v) The board of physical therapy. 
(w) The state board of podiatry examiners. 
(x) The state board for private postsecondary education. 



(y) The state board of psychologist examiners. 
(z) The board of respiratory care examiners. 
(aa) The state board of technical registration. 
(bb) The Arizona state veterinary medical examining board. 
(cc) The acupuncture board of examiners. 
(dd) The Arizona regulatory board of physician assistants. 
(ee) The board of athletic training. 
(ff) The board of massage therapy. 
 

41-1092.01. Office of administrative hearings; director; powers and duties; fund 
A. An office of administrative hearings is established. 
B. The governor shall appoint the director pursuant to section 38-211. At a 
minimum, the director shall have the experience necessary for appointment as an 
administrative law judge. The director also shall possess supervisory, management 
and administrative skills, as well as knowledge and experience relating to 
administrative law. 
C. The director shall: 
1. Serve as the chief administrative law judge of the office. 
2. Make and execute the contracts and other instruments that are necessary to 
perform the director's duties. 
3. Subject to chapter 4, article 4 of this title, hire employees, including full-time 
administrative law judges, and contract for special services, including temporary 
administrative law judges, that are necessary to carry out this article. An 
administrative law judge employed or contracted by the office shall have graduated 
from an accredited college of law or shall have at least two years of administrative 
or managerial experience in the subject matter or agency section the administrative 
law judge is assigned to in the office. 
4. Make rules that are necessary to carry out this article, including rules governing 
ex parte communications in contested cases. 
5. Submit a report to the governor, speaker of the house of representatives and 
president of the senate by November 1 of each year describing the activities and 
accomplishments of the office. The director's annual report shall include a summary 
of the extent and effect of agencies' utilization of administrative law judges, court 
reporters and other personnel in proceedings under this article and 
recommendations for changes or improvements in the administrative procedure act 
or any agency's practice or policy with respect to the administrative procedure act. 
6. Secure, compile and maintain all decisions, opinions or reports of administrative 
law judges issued pursuant to this article and the reference materials and 
supporting information that may be appropriate. 
7. Develop, implement and maintain a program for the continuing training and 
education of administrative law judges and agencies in regard to their 
responsibilities under this article. The program shall require that an administrative 
law judge receive training in the technical and subject matter areas of the sections 
to which the administrative law judge is assigned. 
8. Develop, implement and maintain a program of evaluation to aid the director in 
the evaluation of administrative law judges appointed pursuant to this article that 
includes comments received from the public. 



9. Annually report the following to the governor, the president of the senate and 
the speaker of the house of representatives by December 1 for the prior fiscal year: 
(a) The number of administrative law judge decisions rejected or modified by 
agency heads. 
(b) By category, the number and disposition of motions filed pursuant to section 
41-1092.07, subsection A to disqualify office administrative law judges for bias, 
prejudice, personal interest or lack of expertise. 
(c) By agency, the number and type of violations of section 41-1009. 
10. Schedule hearings pursuant to section 41-1092.05 upon the request of an 
agency or the filing of a notice of appeal pursuant to section 41-1092.03. 
D. The director shall not require legal representation to appear before an 
administrative law judge. 
E. Except as provided in subsection F of this section, all state agencies supported by 
state general fund sources, unless exempted by this article, and the registrar of 
contractors shall use the services and personnel of the office to conduct 
administrative hearings. All other agencies shall contract for services and personnel 
of the office to conduct administrative hearings. 
F. An agency head, board or commission that directly conducts an administrative 
hearing as an administrative law judge is not required to use the services and 
personnel of the office for that hearing. 
G. Each state agency, and each political subdivision contracting for office services 
pursuant to subsection I of this section, shall make its facilities available, as 
necessary, for use by the office in conducting proceedings pursuant to this article. 
H. The office shall employ full-time administrative law judges to conduct hearings 
required by this article or other laws as follows: 
1. The director shall assign administrative law judges from the office to an agency, 
on either a temporary or a permanent basis, at supervisory or other levels, to 
preside over contested cases and appealable agency actions in accordance with the 
special expertise of the administrative law judge in the subject matter of the 
agency. 
2. The director shall establish the subject matter and agency sections within the 
office that are necessary to carry out this article. Each subject matter and agency 
section shall provide training in the technical and subject matter areas of the 
section as prescribed in subsection C, paragraph 7 of this section. 
I. If the office cannot furnish an office administrative law judge promptly in 
response to an agency request, the director may contract with qualified individuals 
to serve as temporary administrative law judges. These temporary administrative 
law judges are not employees of this state. 
J. The office may provide administrative law judges on a contract basis to any 
governmental entity to conduct any hearing not covered by this article. The director 
may enter into contracts with political subdivisions of this state, and these political 
subdivisions may contract with the director for the purpose of providing 
administrative law judges and reporters for administrative proceedings or informal 
dispute resolution. The contract may define the scope of the administrative law 
judge's duties. Those duties may include the preparation of findings, conclusions, 
decisions or recommended decisions or a recommendation for action by the political 
subdivision. For these services, the director shall request payment for services 



directly from the political subdivision for which the services are performed, and the 
director may accept payment on either an advance or reimbursable basis. 
K. The office shall apply monies received pursuant to subsections E and J of this 
section to offset its actual costs for providing personnel and services. 
 

41-1092.02. Appealable agency actions; application of procedural rules; exemption 
from article 
A. This article applies to all contested cases as defined in section 41-1001 and all 
appealable agency actions, except contested cases with or appealable agency 
actions of: 
1. The state department of corrections. 
2. The board of executive clemency. 
3. The industrial commission of Arizona. 
4. The Arizona corporation commission. 
5. The Arizona board of regents and institutions under its jurisdiction. 
6. The state personnel board. 
7. The department of juvenile corrections. 
8. The department of transportation, except as provided in title 28, chapter 30, 
article 2. 
9. The department of economic security except as provided in section 46-458. 
10. The department of revenue regarding: 
(a) Income tax or withholding tax. 
(b) Any tax issue related to information associated with the reporting of income tax 
or withholding tax unless the taxpayer requests in writing that this article apply and 
waives confidentiality under title 42, chapter 2, article 1. 
11. The board of tax appeals. 
12. The state board of equalization. 
13. The state board of education, but only in connection with contested cases and 
appealable agency actions related to applications for issuance or renewal of a 
certificate and discipline of certificate holders pursuant to sections 15-203, 15-534, 
15-534.01, 15-535, 15-545 and 15-550. 
14. The board of fingerprinting. 
15. The department of child safety except as provided in sections 8-506.01 and 8-
811. 
B. Unless waived by all parties, an administrative law judge shall conduct all 
hearings under this article, and the procedural rules set forth in this article and 
rules made by the director apply. 
C. Except as provided in subsection A of this section: 
1. A contested case heard by the office of administrative hearings regarding taxes 
administered under title 42 shall be subject to section 42-1251. 
2. A final decision of the office of administrative hearings regarding taxes 
administered under title 42 may be appealed by either party to the director of the 
department of revenue, or a taxpayer may file and appeal directly to the board of 
tax appeals pursuant to section 42-1253. 
D. Except as provided in subsections A, B, E, F and G of this section and 
notwithstanding any other administrative proceeding or judicial review process 



established in statute or administrative rule, this article applies to all appealable 
agency actions and to all contested cases. 
E. Except for a contested case or an appealable agency action regarding unclaimed 
property, sections 41-1092.03, 41-1092.08 and 41-1092.09 do not apply to the 
department of revenue. 
F. The board of appeals established by section 37-213 is exempt from: 
1. The time frames for hearings and decisions provided in section 41-1092.05, 
subsection A, section 41-1092.08 and section 41-1092.09. 
2. The requirement in section 41-1092.06, subsection A to hold an informal 
settlement conference at the appellant's request if the sole subject of an appeal 
pursuant to section 37-215 is the estimate of value reported in an appraisal of 
lands or improvements. 
G. Auction protest procedures pursuant to title 37, chapter 2, article 4.1 are exempt 
from this article.  
 

41-1092.03. Notice of appealable agency action or contested case; hearing; 
informal settlement conference; applicability 
A. Except as provided in subsection D of this section, an agency shall serve notice 
of an appealable agency action or contested case pursuant to section 41-1092.04. 
The notice shall: 
1. Identify the statute or rule that is alleged to have been violated or on which the 
action is based.  
2. Identify with reasonable particularity the nature of any alleged violation, 
including, if applicable, the conduct or activity constituting the violation.  
3. Include a description of the party's right to request a hearing on the appealable 
agency action or contested case. 
4. Include a description of the party's right to request an informal settlement 
conference pursuant to section 41-1092.06. 
B. A party may obtain a hearing on an appealable agency action or contested case 
by filing a notice of appeal or request for a hearing with the agency within thirty 
days after receiving the notice prescribed in subsection A of this section. The notice 
of appeal or request for a hearing may be filed by a party whose legal rights, duties 
or privileges were determined by the appealable agency action or contested case. A 
notice of appeal or request for a hearing also may be filed by a party who will be 
adversely affected by the appealable agency action or contested case and who 
exercised any right provided by law to comment on the action being appealed or 
contested, provided that the grounds for the notice of appeal or request for a 
hearing are limited to issues raised in that party's comments. The notice of appeal 
or request for a hearing shall identify the party, the party's address, the agency 
and the action being appealed or contested and shall contain a concise statement of 
the reasons for the appeal or request for a hearing. The agency shall notify the 
office of the appeal or request for a hearing and the office shall schedule an appeal 
or contested case hearing pursuant to section 41-1092.05, except as provided in 
section 41-1092.01, subsection F. 
C. If good cause is shown an agency head may accept an appeal or request for a 
hearing that is not filed in a timely manner.  
D. This section does not apply to a contested case if the agency: 



1. Initiates the contested case hearing pursuant to law other than this chapter and 
not in response to a request by another party. 
2. Is not required by law, other than this chapter, to provide an opportunity for an 
administrative hearing before taking action that determines the legal rights, duties 
or privileges of an applicant for a license.  
 

41-1092.04. Service of documents 
Unless otherwise provided in this article, every notice or decision under this article 
shall be served by personal delivery or certified mail, return receipt requested, or 
by any other method reasonably calculated to effect actual notice on the agency 
and every other party to the action to the party's last address of record with the 
agency. Each party shall inform the agency and the office of any change of address 
within five days of the change. 
 

41-1092.05. Scheduling of hearings; prehearing conferences 
A. Except as provided in subsections B and C, hearings for: 
1. Appealable agency actions shall be held within sixty days after the notice of 
appeal is filed.  
2. Contested cases shall be held within sixty days after the agency's request for a 
hearing.  
B. Hearings for appealable agency actions of or contested cases with self-
supporting regulatory boards that meet quarterly or less frequently shall be held at 
the next meeting of the board after the board receives the written decision of an 
administrative law judge or the issuance of the notice of hearing, except that: 
1. If the decision of the administrative law judge is received or the notice of hearing 
is issued within thirty days before the board meets, the hearing shall be held at the 
following meeting of the board. 
2. If good cause is shown, the hearing may be held at a later meeting of the board.  
C. The date scheduled for the hearing may be advanced or delayed on the 
agreement of the parties or on a showing of good cause. 
D. The agency shall prepare and serve a notice of hearing on all parties to the 
appeal or contested case at least thirty days before the hearing. The notice shall 
include: 
1. A statement of the time, place and nature of the hearing. 
2. A statement of the legal authority and jurisdiction under which the hearing is to 
be held. 
3. A reference to the particular sections of the statutes and rules involved. 
4. A short and plain statement of the matters asserted. If the agency or other party 
is unable to state the matters in detail at the time the notice is served, the initial 
notice may be limited to a statement of the issues involved. After the initial notice 
and on application, a more definite and detailed statement shall be furnished. 
E. Notwithstanding subsection D, a hearing shall be expedited as provided by law or 
upon a showing of extraordinary circumstances or the possibility of irreparable 
harm if the parties to the appeal or contested case have actual notice of the hearing 
date. Any party to the appeal or contested case may file a motion with the director 
asserting the party's right to an expedited hearing. The right to an expedited 



hearing shall be listed on any abatement order. The Arizona health care cost 
containment system administration may file a motion with every member grievance 
and eligibility appeal that cites federal law and that requests that a hearing be set 
within thirty days after the motion is filed. 
F. Prehearing conferences may be held to: 
1. Clarify or limit procedural, legal or factual issues. 
2. Consider amendments to any pleadings. 
3. Identify and exchange lists of witnesses and exhibits intended to be introduced 
at the hearing. 
4. Obtain stipulations or rulings regarding testimony, exhibits, facts or law. 
5. Schedule deadlines, hearing dates and locations if not previously set. 
6. Allow the parties opportunity to discuss settlement. 
 

41-1092.06. Appeals of agency actions and contested cases; informal settlement 
conferences; applicability 
A. If requested by the appellant of an appealable agency action or the respondent 
in a contested case, the agency shall hold an informal settlement conference within 
fifteen days after receiving the request. A request for an informal settlement 
conference shall be in writing and shall be filed with the agency no later than 
twenty days before the hearing. If an informal settlement conference is requested, 
the agency shall notify the office of the request and the outcome of the conference, 
except as provided in section 41-1092.01, subsection F. The request for an informal 
settlement conference does not toll the sixty day period in which the administrative 
hearing is to be held pursuant to section 41-1092.05. 
B. If an informal settlement conference is held, a person with the authority to act 
on behalf of the agency must represent the agency at the conference. The agency 
representative shall notify the appellant in writing that statements, either written or 
oral, made by the appellant at the conference, including a written document, 
created or expressed solely for the purpose of settlement negotiations are 
inadmissible in any subsequent administrative hearing. The parties participating in 
the settlement conference shall waive their right to object to the participation of the 
agency representative in the final administrative decision. 
 

41-1092.07. Hearings 
A. A party to a contested case or appealable agency action may file a 
nonperemptory motion with the director to disqualify an office administrative law 
judge from conducting a hearing for bias, prejudice, personal interest or lack of 
technical expertise necessary for a hearing. 
B. The parties to a contested case or appealable agency action have the right to be 
represented by counsel or to proceed without counsel, to submit evidence and to 
cross-examine witnesses. 
C. The administrative law judge may issue subpoenas to compel the attendance of 
witnesses and the production of documents. The subpoenas shall be served and, on 
application to the superior court, enforced in the manner provided by law for the 
service and enforcement of subpoenas in civil matters. The administrative law judge 
may administer oaths and affirmations to witnesses. 



D. All parties shall have the opportunity to respond and present evidence and 
argument on all relevant issues. All relevant evidence is admissible, but the 
administrative law judge may exclude evidence if its probative value is outweighed 
by the danger of unfair prejudice, by confusion of the issues or by considerations of 
undue delay, waste of time or needless presentation of cumulative evidence. The 
administrative law judge shall exercise reasonable control over the manner and 
order of cross-examining witnesses and presenting evidence to make the cross-
examination and presentation effective for ascertaining the truth, avoiding needless 
consumption of time and protecting witnesses from harassment or undue 
embarrassment. 
E. All hearings shall be recorded. The administrative law judge shall secure either a 
court reporter or an electronic means of producing a clear and accurate record of 
the proceeding at the agency's expense. Any party that requests a transcript of the 
proceeding shall pay the costs of the transcript to the court reporter or other 
transcriber. 
F. Unless otherwise provided by law, the following apply: 
1. A hearing may be conducted in an informal manner and without adherence to the 
rules of evidence required in judicial proceedings. Neither the manner of conducting 
the hearing nor the failure to adhere to the rules of evidence required in judicial 
proceedings is grounds for reversing any administrative decision or order if the 
evidence supporting the decision or order is substantial, reliable and probative. 
2. Copies of documentary evidence may be received in the discretion of the 
administrative law judge. On request, parties shall be given an opportunity to 
compare the copy with the original. 
3. Notice may be taken of judicially cognizable facts. In addition, notice may be 
taken of generally recognized technical or scientific facts within the agency's 
specialized knowledge. Parties shall be notified either before or during the hearing 
or by reference in preliminary reports or otherwise of the material noticed including 
any staff memoranda or data and they shall be afforded an opportunity to contest 
the material so noticed. The agency's experience, technical competence and 
specialized knowledge may be used in the evaluation of the evidence. 
4. On application of a party or the agency and for use as evidence, the 
administrative law judge may permit a deposition to be taken, in the manner and 
on the terms designated by the administrative law judge, of a witness who cannot 
be subpoenaed or who is unable to attend the hearing. Subpoenas for the 
production of documents may be ordered by the administrative law judge if the 
party seeking the discovery demonstrates that the party has reasonable need of the 
materials being sought. All provisions of law compelling a person under subpoena to 
testify are applicable. Fees for attendance as a witness shall be the same as for a 
witness in court, unless otherwise provided by law or agency rule. Notwithstanding 
section 12-2212, subpoenas, depositions or other discovery shall not be permitted 
except as provided by this paragraph or subsection C of this section. 
5. Informal disposition may be made by stipulation, agreed settlement, consent 
order or default. 
6. Findings of fact shall be based exclusively on the evidence and on matters 
officially noticed. 
7. A final administrative decision shall include findings of fact and conclusions of 
law, separately stated. Findings of fact, if set forth in statutory language, shall be 



accompanied by a concise and explicit statement of the underlying facts supporting 
the findings. 
G. Except as otherwise provided by law: 
1. At a hearing on an agency's denial of a license or permit or a denial of an 
application or request for modification of a license or permit, the applicant has the 
burden of persuasion. 
2. At a hearing on an agency action to suspend, revoke, terminate or modify on its 
own initiative material conditions of a license or permit, the agency has the burden 
of persuasion. 
3. At a hearing on an agency's imposition of fees or penalties or any agency 
compliance order, the agency has the burden of persuasion. 
4. At a hearing held pursuant to title 41, chapter 23 or 24, the appellant or claimant 
has the burden of persuasion. 
H. Subsection G of this section does not affect the law governing burden of 
persuasion in an agency denial of, or refusal to issue, a license renewal.  
 

41-1092.08. Final administrative decisions; review 
A. The administrative law judge of the office shall issue a written decision within 
twenty days after the hearing is concluded. The written decision shall contain a 
concise explanation of the reasons supporting the decision. The administrative law 
judge shall serve a copy of the decision on the agency. Upon request of the agency, 
the office shall also transmit to the agency the record of the hearing as described in 
section 12-904, except as provided in section 41-1092.01, subsection F. 
B. Within thirty days after the date the office sends a copy of the administrative law 
judge's decision to the head of the agency, executive director, board or 
commission, the head of the agency, executive director, board or commission may 
review the decision and accept, reject or modify it. If the head of the agency, 
executive director, board or commission declines to review the administrative law 
judge's decision, the agency shall serve a copy of the decision on all parties. If the 
head of the agency, executive director, board or commission rejects or modifies the 
decision the agency head, executive director, board or commission must file with 
the office, except as provided in section 41-1092.01, subsection F, and serve on all 
parties a copy of the administrative law judge's decision with the rejection or 
modification and a written justification setting forth the reasons for the rejection or 
modification. 
C. A board or commission whose members are appointed by the governor may 
review the decision of the agency head, as provided by law, and make the final 
administrative decision. 
D. Except as otherwise provided in this subsection, if the head of the agency or a 
board or commission does not accept, reject or modify the administrative law 
judge's decision within thirty days after the date the office sends a copy of the 
administrative law judge's decision to the head of the agency, executive director, 
board or commission, as evidenced by receipt of such action by the office by the 
thirtieth day the office shall certify the administrative law judge's decision as the 
final administrative decision. If the board or commission meets monthly or less 
frequently, if the office sends the administrative law judge's decision at least thirty 
days before the next meeting of the board or commission and if the board or 



commission does not accept, reject or modify the administrative law judge's 
decision at the next meeting of the board or commission, as evidenced by receipt of 
such action by the office within five days after the meeting the office shall certify 
the administrative law judge's decision as the final administrative decision. 
E. For the purposes of subsections B and D of this section, a copy of the 
administrative law judge's decision is sent on personal delivery of the decision or 
five days after the decision is mailed to the head of the agency, executive director, 
board or commission. 
F. The decision of the agency head is the final administrative decision unless either: 
1. The agency head, executive director, board or commission does not review the 
administrative law judge's decision pursuant to subsection B of this section or does 
not reject or modify the administrative law judge's decision as provided in 
subsection D of this section, in which case the administrative law judge's decision is 
the final administrative decision. 
2. The decision of the agency head is subject to review pursuant to subsection C of 
this section. 
G. If a board or commission whose members are appointed by the governor makes 
the final administrative decision as an administrative law judge or upon review of 
the decision of the agency head, the decision is not subject to review by the head of 
the agency. 
H. A party may appeal a final administrative decision pursuant to title 12, chapter 
7, article 6, except as provided in section 41-1092.09, subsection B and except that 
if a party has not requested a hearing upon receipt of a notice of appealable agency 
action pursuant to section 41-1092.03, the appealable agency action is not subject 
to judicial review. 
I. This section does not apply to the Arizona peace officer standards and training 
board established by section 41-1821. 
 

41-1092.09. Rehearing or review 
A. Except as provided in subsection B of this section: 
1. A party may file a motion for rehearing or review within thirty days after service 
of the final administrative decision. 
2. The opposing party may file a response to the motion for rehearing within fifteen 
days after the date the motion for rehearing is filed. 
3. After a hearing has been held and a final administrative decision has been 
entered pursuant to section 41-1092.08, a party is not required to file a motion for 
rehearing or review of the decision in order to exhaust the party's administrative 
remedies. 
B. A party to an appealable agency action of or contested case with a self-
supporting regulatory board shall exhaust the party's administrative remedies by 
filing a motion for rehearing or review within thirty days after the service of the 
administrative decision that is subject to rehearing or review in order to be eligible 
for judicial review pursuant to title 12, chapter 7, article 6. The board shall notify 
the parties in the administrative decision that is subject to rehearing or review that 
a failure to file a motion for rehearing or review within thirty days after service of 
the decision has the effect of prohibiting the parties from seeking judicial review of 
the board's decision. 



C. Service is complete on personal service or five days after the date that the final 
administrative decision is mailed to the party's last known address.  
D. Except as provided in this subsection, the agency head, executive director, board 
or commission shall rule on the motion within fifteen days after the response to the 
motion is filed or, if a response is not filed, within five days of the expiration of the 
response period. A self-supporting regulatory board shall rule on the motion within 
fifteen days after the response to the motion is filed or at the board's next meeting 
after the motion is received, whichever is later.  
 

41-1092.10. Compulsory testimony; privilege against self-incrimination 
A. A person may not refuse to attend and testify or produce evidence sought by an 
agency in an action, proceeding or investigation instituted by or before the agency 
on the ground that the testimony or evidence, documentary or otherwise, required 
of the person may tend to incriminate the person or subject the person to a penalty 
or forfeiture unless it constitutes the compelled testimony or the private papers of 
the person that would be privileged evidence either pursuant to the fifth 
amendment of the Constitution of the United States or article II, section 10, 
Constitution of Arizona, and the person claims the privilege before the production of 
the testimony or papers. 
B. If a person asserts the privilege against self-incrimination and the agency seeks 
to compel production of the testimony or documents sought, the office or agency as 
provided in section 41-1092.01, subsection F may issue, with the prior written 
approval of the attorney general, a written order compelling the testimony or 
production of documents in proceedings and investigations before the office or 
agency as provided in section 41-1092.01, subsection F or apply to the appropriate 
court for such an order in other actions or proceedings. 
C. Evidence produced pursuant to subsection B of this section is not admissible in 
evidence or usable in any manner in a criminal prosecution, except for perjury, 
false swearing, tampering with physical evidence or any other offense committed in 
connection with the appearance made pursuant to this section against the person 
testifying or the person producing the person's private papers. 
 

41-1092.11. Licenses; renewal; revocation; suspension; annulment; withdrawal 
A. If a licensee makes timely and sufficient application for the renewal of a license 
or a new license with reference to any activity of a continuing nature, the existing 
license does not expire until the application has been finally determined by the 
agency, and, in case the application is denied or the terms of the new license 
limited, until the last day for seeking review of the agency order or a later date 
fixed by order of the reviewing court. 
B. Revocation, suspension, annulment or withdrawal of any license is not lawful 
unless, before the action, the agency provides the licensee with notice and an 
opportunity for a hearing in accordance with this article. If the agency finds that the 
public health, safety or welfare imperatively requires emergency action, and 
incorporates a finding to that effect in its order, the agency may order summary 
suspension of a license pending proceedings for revocation or other action. These 
proceedings shall be promptly instituted and determined. 



 

41-1092.12. Private right of action; recovery of costs and fees; definitions 
A. If an agency takes an action against a party that is arbitrary, capricious or not in 
accordance with law, the action is an appealable agency action if all of the following 
apply:  
1. Within ten days after the action that is arbitrary, capricious or not in accordance 
with law, the party notifies the director of the agency in writing of the party's intent 
to file a claim pursuant to this section. This notice shall include a description of the 
action the party claims to be arbitrary, capricious or not in accordance with law and 
reasons why the action is arbitrary, capricious or not in accordance with law. 
2. The agency continues the action that is arbitrary, capricious or not in accordance 
with law more than ten days after the agency receives the notice. 
3. The action is not excluded from the definition of appealable agency action as 
defined in section 41-1092. 
B. This section only applies if an administrative remedy or an administrative or a 
judicial appeal of final agency action is not otherwise provided by law. 
C. If the party prevails, the agency shall pay reasonable costs and fees to the party 
from any monies appropriated to the agency and available for that purpose or from 
other operating monies of the agency. If the agency fails or refuses to pay the 
award within fifteen days after the demand, and if no further review or appeal of 
the award is pending, the prevailing party may file a claim with the department of 
administration. The department of administration shall pay the claim within thirty 
days in the same manner as an uninsured property loss under title 41, chapter 3.1, 
article 1, except that the agency is responsible for the total amount awarded and 
shall pay it from its operating monies. If the agency had appropriated monies 
available for paying the award at the time it failed or refused to pay, the legislature 
shall reduce the agency's operating appropriation for the following fiscal year by the 
amount of the award and shall appropriate that amount to the department of 
administration as reimbursement for the loss. 
D. If the administrative law judge determines that the appealable agency action is 
frivolous, the administrative law judge may require the party to pay reasonable 
costs and fees to the agency in responding to the appeal filed before the office of 
administrative hearings. 
E. For the purposes of this section: 
1. "Action against the party" means any of the following that results in the 
expenditure of costs and fees: 
(a) A decision. 
(b) An inspection. 
(c) An investigation. 
(d) The entry of private property. 
2. "Agency" means the department of environmental quality established pursuant 
to title 49, chapter 1, article 1. 
3. "Costs and fees" means reasonable attorney and professional fees. 
4. "Party" means an individual, partnership, corporation, association and public or 
private organization at whom the action was directed and who has expended costs 
and fees as a result of the action against the party. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

 
MEETING DATE:  February 7, 2017     AGENDA ITEM: D-2 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)  
  
FROM:    Marcus McGillivray, Legal Intern  
    
DATE:      January 24, 2017   
 
SUBJECT:  BOARD OF BARBERS (R-17-0201) 
  Title 4, Chapter 5, Article 1, General Provisions 
 
  Amend:  R4-5-103 
 
  
 The purpose of the Board of Barbers (Board) is to “ensure that the public is protected 
from the incompetent practice of barbering.” Laws 2014, Ch. 247, § 3. The Board accomplishes 
this by establishing barbering sanitation requirements, conducting barbering compliance 
inspections, and issuing and renewing licenses for barbers, barbering establishments, and 
barbering schools. There are currently 6,310 licensed barbers, 95 licensed instructors, 1,729 
licensed barber shops, and 26 licensed schools in Arizona. This rulemaking affects R4-5-103, a 
rule which lists the accepted methods of payment that the board will accept from its licensees. 
The rulemaking removes the option to pay Board fees in cash, but it adds new payment methods 
such as money orders, credit cards, and debit cards.  
  
 The Board indicates that the overall goal of this rulemaking is to further the Governor’s 
initiative of shifting state agencies away from cash dealings to a more ubiquitous offering of e-
commerce payment options.   
 
 Proposed Action 
 
 The following is a summary of the Board’s proposed actions: 
 

· R4-5-103(A): Removes the option of paying fees in cash, and adds the options of paying 
by money order and credit or debit card. 

· R4-5-103(B)(2): Clarifies that an electronic fee payment is timely when it is 
electronically submitted on or before the date due. 
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 Exemption or Request and Approval for Exception from the Moratorium  
 

 The Board received an exception from the moratorium on July 20, 2016. 
 
 Substantive or Procedural Concerns 

 
None. 

 
1.          Are the rules legal, consistent with legislative intent, and within the agency’s 

statutory authority? 
 

Yes. The rule is legal and consistent with legislative intent.  The Board cites to general 
and specific statutory authority.  
 

· A.R.S. § 32-304(A)(1) gives the Board general authority to make and adopt rules that are 
proper and necessary to the administration of the Board. 

· A.R.S. § 32-328 requires the Board to collect fees regarding the practice of barbering and 
the operation of barbering institutions: including barbering licenses and examinations, 
instructor’s licenses and examination, barbering school licenses, and barbershop licenses.  

 
2. Are the rules written in a manner that is clear, concise, and understandable to the 

general public? 
 
 Yes. The rule is generally clear, concise, and understandable. 
 
3. Does the agency adequately address the comments on the proposed rules and any  

supplemental proposals? 
  

Yes. No comments were made about the rulemaking. No one attended the oral 
proceeding on December 12, 2016.  

  
4. Are the final rules a substantial change, considered as a whole, from the proposed 

rules and any supplemental proposals? 
 

No. The final rule contains no substantial change when compared to the proposed rule. 
One change, however, is the addition of “money order” to R4-5-103(A) to clarify that 
money orders are an acceptable method of payment. 

 
5. Does the preamble disclose a reference to any study relevant to the rules that the 

agency reviewed and either did or did not rely on in the agency’s evaluation of or 
justification for the rules? 

 
No. The Board indicates that it did not review or rely on a study in its evaluation of, or 
justification for the rule. 
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6. Are the rules more stringent than corresponding federal law and, if so, is there 
statutory authority that allows the agency to exceed the requirements of federal 
law? 

 
No. No federal law applies to the manner in which the Board accepts payments of 
licensing fees. 

 
7. Do the rules require a permit or license and if so, does the agency use a general 

permit or is any exception applicable under A.R.S. § 41-1037? 
 

No. The rule does not require a permit or license. 
 
8. Do the rules establish a new fee or contain a fee increase? 
 

No. The rule does not establish a new or increased fee. 
  
9. Conclusion 
 

The Board requests that the rule become effective 60 days after the notice of the 
rulemaking is filed with the Office of the Secretary of State. This analyst recommends 
approval of the rule. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:  February 7, 2017    AGENDA ITEM: D-2 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)  
  
FROM:    GRRC Economic Team  
    
DATE:      January 24, 2017   
 
SUBJECT:  BOARD OF BARBERS (R-17-0201) 
  Title 4, Chapter 5, Article 1, General Provisions 
 
  Amend:  R4-5-103 
__________________________________ __________________________________________ 
      

I reviewed the economic, small business, and consumer impact comparison for compliance 
with A.R.S. § 41-1056 and make the following comments. These comments are made to assist the 
Council in its review and may be used as the Council determines. 

  
 GRRC Economist Comments 
  

In this rulemaking, the Board is proposing to amend one rule to allow and encourage e-
commerce services for applicants seeking licensure. The Board wants to be able to accept 
payments for licenses by credit or debit card, as well as money order, and transition applicants 
away from using cash.  

 
There are currently 6,310 licensed barbers and 95 licensed instructors. Each of these 

individuals is required to renew the license biennially. The 1,729 licensed shops and 26 licensed 
schools are required to renew annually (See A.R.S. § 32-327). During the last fiscal year, the 
Board received initial applications from 348 barbers, 212 shops, two instructors, and two 
schools.  

 
The Board’s licensing activities produced $444,318 during the last fiscal year. Thirty-six 

percent of the fees received were in cash ($159,954). Approximately three times each week, the 
Board delivers the fees received to the ADOA Central Services Bureau, which in turn delivers 
the fees to the Treasurer’s Office. Each delivery involves an average of $3,129. 

 
The Board has certified that the Joint Legislative Budget Committee has not been notified 

because the number of new full-time employees necessary to implement and enforce the rule is 
zero. Notice of new FTEs is required by A.R.S. § 41-1055(B)(3)(a).    
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1. Costs and Benefits for:  
 

a. The implementing agency: 
 
 The Board incurred the cost of completing this rulemaking and will incur the minimal 
cost of implementing it. The Board will have the benefit of no longer exposing itself and the state 
to unnecessary risks associated with having sums of cash in an unsecured office. 

 
b. Political subdivisions: 

 
This rulemaking does not provide any benefits or impose any costs on political 

subdivisions. 
 
c. Businesses: 

 
No businesses are directly affected by the rulemaking. 
 
d. Small businesses: 
 
No small businesses are directly affected by the rulemaking. 
 
e. Consumers directly affected by the rulemaking: 

 
 Licensees and applicants will be affected by the rulemaking. If a licensee or applicant 
does not have an account with a financial institution or a credit or debit card, the licensee or 
applicant will incur the cost of obtaining a certified instrument from a financial institution with 
which the licensee or applicant does not have an account or a money order 

 
2. Do the probable benefits outweigh the probable costs?  
 

Based on the information provided, the Board indicates that the benefit from the proposed 
amendments outweigh the costs. The proposed rule will have minimal economic impact, if any, 
because it is only changing the methods of payment allowed to obtain or renew a license.  

 
3. Analysis of methods to reduce the small business impact: 
 

An analysis was not submitted because the Board estimated that there will be no 
economic impact to small businesses. 

 
4. The probable effect on state revenues: 
 

The proposed rulemaking will have no effect on state revenues. 
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5. Analysis of any less intrusive or less costly alternative methods: 
  
 The Board believes this is the least costly and least intrusive method because it will 
clarify the appeals process without imposing any additional requirements on the public.   
 
6. Whether an analysis was submitted to the agency regarding the rule's impact on the 

competitiveness of businesses in this state as compared to the competitiveness of 
businesses in other states: 

 
No analysis was submitted that compares the rule’s impact of the competiveness of 

businesses in this state to the impact on businesses in other states. 
 

7.  A description of any data on which a rule is based with an explanation of how the 
data was obtained and why the data is acceptable data, and the methods used by the 
agency to evaluate the costs and benefits in the EIS. 

 
The Board indicates that no outside data or studies were used in the development of the 

proposed rule amendment. 
 

8. Conclusion:   
 

The submitted economic, small business and consumer impact statement is generally 
accurate, and contains the information required for compliance with A.R.S. §§ 41-1035, 41-
1052(D)(1-3), and 41-1055. This analyst recommends that the proposed rule amendments be 
approved. 



 

ARIZONA STATE BOARD OF BARBERS 

1400 WEST WASHINGTON • STE. 220 

PHOENIX, ARIZONA 85007-
2937 (602) 542-4498 

Web Site: www.AzBarberBoard.us 

December 19, 2016 

Ms. Nicole A. Ong, Chair 
The Governor's Regulatory Review Council 
100 North 15th Avenue, Ste. 402 
Phoenix, AZ 85007 

Re: A.A.C. Title 4. Professions and Occupations Chapter 5. Board 
of Barbers 

Dear Ms. Ong: 

The attached final rule package is submitted for review and approval by the Council. The following 
information is provided for Council's use in reviewing the rule package: 

A. Close ofrecord date: The rulemaking record was closed on December 12, 2016, following a period 
for public comment and an oral proceeding. This rule package is being submitted within the 120 
days provided by A.R.S. § 41-1024(B). 

B. Relation of the rulemaking to a five-year-review report: The rulemaking does not relate to a 
fiveyear-review report 

C. New fee: The rulemaking does not establish a new fee. 

D. Fee Increase: The rulemaking does not increase an existing fee. 

E. Immediate effective date: An immediate effective date is not requested. 

F. Certification regarding studies: I certify that the preamble accurately discloses that the Board did 
not review or rely on a study in its evaluation of or justification for any rule in this rulemaking. 

G. Certification that the preparer of the EIS notified the JLBC of the number of new full-time 
employees necessary to implement and enforce the rule: I certiW that none of the rules in this 
rulemaking will require a state agency to employ a new full-time employee. No notification was 
provided to JLBC. 

H. List of documents enclosed: 
1. Cover letter signed by the Executive Director; 
2. Notice of Final Rulemaking including the preamble, table of contents, and rule text; 
3. Economic, Small Business, and Consumer Impact Statement 

 

RECEIVED 

DEC 16 2016 

GRRC 

 



 
Executive Director 

ar  elon 
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NOTICE OF FINAL RULEMAKING 

TITLE 4. PROFESSIONS AND OCCUPATIONS 

CHAPTER 5. BOARD OF BARBERS 

PREAMBLE 

 

1. Articles, Parts, and Sections Affected   Rulemaking Action 

R4-5-103        Amend 

2. Citations to the agency's statutory rulemaking authority to include both the authorizing statute 

(general) and the implementing statute (specific): 

 Authorizing statute:  A.R.S. § 32-304(A)(1) 

Implementing statute: A.R.S. § 32-328 

3. The effective date for the rules: 

 As specified under A.R.S. § 41-1032(A), the rule will be effective 60 days after the rule package is 

filed with the Office of the Secretary of State. 

 a. If the agency selected a date earlier than the 60-day effective date as specified in A.R.S. § 

41-1032(A), include the earlier date and state the reason or reasons the agency selected the 

earlier effective date as provided in A.R.S. § 41-1032(A)(1) through (5): 

  Not applicable 

 b. If the agency selected a date later than the 60-day effective date as specified in A.R.S. § 41-

1032(A), include the later date and state the reason or reasons the agency selected the later 

effective date as provided in A.R.S. § 41-1032(B): 

  Not applicable 

4. Citation to all related notices published in the Register to include the Register as specified in R1-

1-409(A) that pertain to the record of the final rulemaking package: 

Notice of Rulemaking Docket Opening: 22 A.A.R. 2625, September 23, 2016 

Notice of Proposed Rulemaking: 22 A.A.R. 3179, November 11, 2016 

5. The agency's contact person who can answer questions about the rulemaking: 

 Name: Sam Barcelona 

Address: 1400 W Washington St. Suite 220 

   Phoenix, AZ 85007 

Telephone: 602-542-4498 

Fax: 602-542-3093  
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E-mail: sam.barcelona@azbarberboard.us 

 Web site: www.barberboard.az.us 

6. An agency's justification and reason why a rule should be made, amended, repealed , or 

renumbered, to include an explanation about the rulemaking: 

 The Board is amending the rule for three reasons. First, the Board is concerned about having sums of 

cash in an unsecured office building, the need to make change when offered cash, and the need to 

move the cash from the Board office to the Department of Administration and then to the Treasurer’s 

office. Second, both the Department of Administration and Treasurer’s office have asked the Board to 

discontinue accepting cash payments. Third, consistent with the Governor’s goal of having all state 

agencies provide e-commerce user friendly services, the Board wants to be able to accept payments 

by credit or debit card. 

 

 An exemption from EO2016-03 was provided by Christina Corieri, Policy Advisor for Health and 

Human Services in the Governor’s office, in an e-mail dated July 20, 2016. 

7. A reference to any study relevant to the rule that the agency reviewed and either relied on or 

did not rely on in its evaluation of or justification for the rule, where the public may obtain or 

review each study, all data underlying each study, and any analysis of each study and other 

supporting material: 

 The Board did not review or rely on a study in its evaluation of or justification for the rule in this 

rulemaking. 

8. A showing of good cause why the rulemaking is necessary to promote a statewide interest if the 

rulemaking will diminish a previous grant of authority of a political subdivision of this state:  

 Not applicable 

9. A summary of the economic, small business, and consumer impact: 

 The economic impact of the rule change will be minimal. A licensee or applicant will no longer be 

able to pay fees in cash but will be able to use a money order or credit or debit card. This may have 

some impact on licensees and applicants who do not have an account with a financial institution or a 

credit or debit card. The Board, and by extension, the state, will have no longer have the risks 

associated with having sums of cash in an unsecured office building. 

10. A description of any changes between the proposed rulemaking, including supplemental 

notices, and the final rulemaking: 

 The phrase “money order” was added to R4-5-103(A) to clarify this is another acceptable manner in 

which to pay licensing fees. The clarification is needed because a money order is not a certified 
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instrument. This change does not make the final rule substantially different from the proposed rule 

under the standards at A.R.S. § 41-1025(B).  

11. An agency's summary of the public or stakeholder comments made about the rulemaking and 

the agency response to comments: 

 No comments were made about the rulemaking. No one attended the oral proceeding on December 

12, 2016. 

12. All agencies shall list any other matters prescribed by statute applicable to the specific agency 

or to any specific rule or class of rules. Additionally, an agency subject to Council review under 

A.R.S. §§ 41-1052 and 41-1055 shall respond to the following questions: 

 None 

 a. Whether the rule requires a permit, whether a general permit is used and if not, the reasons 

why a general permit is not used: 

  The rule in this rulemaking does not require a permit. 

 b. Whether a federal law is applicable to the subject of the rule, whether the rule is more 

stringent than federal law and if so, citation to the statutory authority to exceed the 

requirements of federal law: 

  Federal law does not apply to the manner in which the Board accepts payment of licensing fees. 

 c. Whether a person submitted an analysis to the agency that compares the rule's impact of 

the competitiveness of business in this state to the impact on business in other states: 

  No analysis was submitted. 

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its 

location in the rule: 

 None 

14. Whether the rule was previously made, amended, or repealed as an emergency rule. If so, 

cite the notice published in the Register as specified in R1-1-409(A). Also, the agency shall 

state where the text was changed between the emergency and the final rulemaking 

packages: 

 The rule was not previously made, amended, or repealed as an emergency rule. 

15. The full text of the rules follows: 
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ARTICLE 1. GENERAL PROVISIONS 

 

R4-5-103. Fee Payment 

A. A person shall pay any fee required by the Board in full, in cash or by certified instrument, money 

order, or credit or debit card. 

B. The Board shall consider a fee payment timely if: 

1. The Board receives the fee on or before the date due, or 

2. The fee is postmarked or electronically submitted on or before the date due. 
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ECONOMIC, SMALL BUSINESS, AND CONSUMER IMPACT STATEMENT1 

TITLE 4. PROFESSIONS AND OCCUPATIONS 

CHAPTER 5. BOARD OF BARBERS 

 

1.  Identification of the rulemaking: 

 The Board is amending the rule for three reasons. First, the Board is concerned about having 

sums of cash in an unsecured office building, the need to make change when offered cash, 

and the need to move the cash from the Board office to the Department of Administration and 

then to the Treasurer’s office. Second, both the Department of Administration and 

Treasurer’s office have asked the Board to discontinue accepting cash payments. Third, 

consistent with the Governor’s goal of having all state agencies provide e-commerce user 

friendly services, the Board wants to be able to accept payments by credit or debit card. 

 

 An exemption from EO2016-03 was provided by Christina Corieri, Policy Advisor for Health 

and Human Services in the Governor’s office, in an e-mail dated July 20, 2016. 

 a. The conduct and its frequency of occurrence that the rule is designed to change: 

Until the rulemaking is completed, the Board will continue to accept cash for 

licensing fees, which will continue to put both the Board and state at risk and be 

inconsistent with the wishes of the Treasurer’s office and the Department of 

Administration (ADOA) and with the Governor’s goal to move state agencies in a 

more e-commerce friendly direction. 

 b. The harm resulting from the conduct the rule is designed to change and the likelihood 

it will continue to occur if the rule is not changed:  

Accepting cash for licensing fees exposes the Board and state to unnecessary risks. 

 c. The estimated change in frequency of the targeted conduct expected from the rule 

change: 

The risks associated with having sums of cash in an unsecured office building will no 

longer exist when the rulemaking is completed and the Board stops accepting cash 

for licensing fees. 

2. A brief summary of the information included in the economic, small business, and consumer 

impact statement: 

                                                           
1 If adequate data are not reasonably available, the agency shall explain the limitations of the data, the 
methods used in an attempt to obtain the data, and characterize the probable impacts in qualitative terms. 
(A.R.S. § 41-1055(C)). 
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The economic impact of the rule change will be minimal. A licensee or applicant will no 

longer be able to pay fees in cash but will be able to use a money order or credit or debit card. 

This may have some impact on licensees and applicants who do not have an account with a 

financial institution or a credit or debit card. The Board, and by extension, the state, will have 

no longer have the risks associated with having sums of cash in an unsecured office building. 

3. The person to contact to submit or request additional data on the information included in the 

economic, small business, and consumer impact statement: 

 Name: Sam Barcelona 

Address: 1400 W Washington St. Suite 220 

   Phoenix, AZ 85007 

Telephone: 602-542-4498 

Fax: 602-542-3093  

E-mail: sam.barcelona@azbarberboard.us 

 Web site: www.barberboard.az.us 

4.   Persons who will be directly affected by, bear the costs of, or directly benefit from the 

rulemaking: 

Licensees applying to renew a license, applicants seeking an initial license and the Board will 

be directly affected by, bear the costs of, and directly benefit from the rulemaking.  

 

There are currently 6,310 licensed barbers and 95 licensed instructors. Each of these 

individuals is required to renew the license biennially. The 1,729 licensed shops and 26 

licensed schools are required to renew annually (See A.R.S. § 32-327).  During the last fiscal 

year, the Board received initial applications from 348 barbers, 212 shops, two instructors, and 

two schools.  

 

The Board’s licensing activities produced $444,318 during the last fiscal year. Thirty-six 

percent of the fees received were in cash ($159,954). Approximately three times each week, 

the Board delivers the fees received to the ADOA Central Services Bureau, which in turn 

delivers the fees to the Treasurer’s office. Each delivery involves an average of $3,129. 

 

Licensees and applicants who wish to make payment using a certified instrument will not be 

affected by this rulemaking. Those who wish to make payment in cash will experience the 

inconvenience of no longer being able to do so. If a licensee or applicant does not have an 

account with a financial institution or a credit or debit card, the licensee or applicant will 
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incur the cost of obtaining a certified instrument from a financial institution with which the 

licensee or applicant does not have an account or a money order. Licensees and applicants 

who wish to make payment using a money order or credit or debit card will have the 

convenience of being able to do so. 

 

The Board incurred the expense of amending its rule to be consistent with the wishes of 

ADOA, the Treasurer’s office, and the Governor. It will incur the expense of accepting credit 

and debit cards for payment of licensing fees. It will have the benefit of no longer exposing 

itself and the state to unnecessary risks associated with having sums of cash in an unsecured 

office. 

5.   Cost-benefit analysis: 

 a.  Costs and benefits to state agencies directly affected by the rulemaking including the 

number of new full-time employees at the implementing agency required to 

implement and enforce the proposed rule: 

The Board is the only state agency directly affected by the rulemaking. Its costs and 

benefits are described in item 4. The Board will require no new full-time employees 

to implement the amended rule. 

 b.  Costs and benefits to political subdivisions directly affected by the rulemaking: 

No political subdivisions are directly affected by the rulemaking. 

 c.  Costs and benefits to businesses directly affected by the rulemaking: 

Barbers, instructors, shops, and schools are businesses directly affected by the 

rulemaking. Their costs and benefits are described in item 4. 

6.  Impact on private and public employment: 

The rulemaking will have no impact on private or public employment. 

7.   Impact on small businesses2: 

 a. Identification of the small business subject to the rulemaking: 

Barbers, instructors, shops, and schools are businesses subject to the rulemaking. The 

Board believes most of these businesses are small. 

 b. Administrative and other costs required for compliance with the rulemaking: 

A business that does not have an account with a financial institution or a credit or 

debit card may incur a cost to obtain payment for the required licensing fees. 

 c. Description of methods that may be used to reduce the impact on small businesses: 

                                                           
2 Small business has the meaning specified in A.R.S. § 41-1001(21). 
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  Because most of the businesses subject to the rulemaking are small, it is not possible 

to reduce the impact on small businesses and still achieve the objective of not 

exposing the state to unnecessary risks associated with having sums of cash in an 

unsecured office. 

8.  Cost and benefit to private persons and consumers who are directly affected by the 

rulemaking: 

 No private persons or consumers are directly affected by the rulemaking. 

9.  Probable effects on state revenues: 

 There will be no effect on state revenues. 

10.  Less intrusive or less costly alternative methods considered: 

The Board could continue to accept cash as payment for licensing fees. However, this would 

continue to expose the Board and state to unnecessary risks and would remain inconsistent 

with the wishes of ADOA and the Treasurer’s office. 

   

 



ARTICLE 1. GENERAL PROVISIONS 

 

R4-5-103. Fee Payment 

A. A person shall pay any fee required by the Board in full, in cash or by certified instrument, money 

order, or credit or debit card. 

B. The Board shall consider a fee payment timely if: 

1. The Board receives the fee on or before the date due, or 

2. The fee is postmarked or electronically submitted on or before the date due. 

 

 



32-301. Definitions 

In this chapter, unless the context otherwise requires: 

1. "Barber" means a person licensed to practice barbering pursuant to this chapter. 

2. "Barbering" means any one or a combination of the following practices if they are performed on a 

person's head, face, neck or shoulders for cosmetic purposes: 

(a) Cutting, clipping or trimming hair. 

(b) Massaging, cleansing, stimulating, manipulating, exercising, beautifying or applying oils, creams, 

antiseptics, clays, lotions or other preparations, either by hand or by mechanical or electrical appliances. 

(c) Styling, arranging, dressing, curling, waving, permanent waving, straightening, cleansing, singeing, 

bleaching, dyeing, tinting, coloring or similarly treating hair. 

(d) Hair attachments, extensions, hairpieces and wigs when performed by a barber. 

(e) Shaving or trimming a beard. 

(f) Skin care. 

3. "Board" means the board of barbers. 

4. "Instructor" means a person licensed to teach barbering pursuant to this chapter. 

5. "School" means an establishment operated for the purpose of teaching barbering. 

6. "Shop" or "salon" means an establishment operated for the purpose of engaging in the practice of 

barbering.  

 

32-302. Board of barbers; appointment; qualifications; terms 

A. A board of barbers is established consisting of the following five members appointed by the governor: 

1. One barber who has been actively practicing barbering in this state for at least five years. 

2. One member who is a holder of a barber school license who is a barber or a holder of a shop or salon 

license who is a barber or a barber who has been actively practicing barbering in this state for at least five 

years. Preference will be given to a holder of a barber school license then to a holder of a barber shop or 

salon license and then to a barber. 

3. One holder of a barber shop or salon license who is a barber. 

4. Two public members preferably one of whom is an educator. 

B. A public member shall not be associated, directly or indirectly, with the manufacture of barber 

appliances or supplies or their rental, sale or distribution to licensees or represent the barbering industry in 

any manner. 

C. The terms of office of board members are five years beginning and ending June 30. Members shall not 

serve more than two consecutive terms. 

D. The governor may remove a board member for neglect of duty, malfeasance or misfeasance.  

 

32-303. Organization; meetings; compensation 

A. The board shall annually elect a chairman and vice-chairman from its membership. 

B. The board may hold meetings at times and places it designates. 

C. A majority of the members of the board constitutes a quorum. 



D. Members of the board are eligible to receive compensation as determined pursuant to section 38-611 

for each day of actual service in the business of the board.  

 

32-304. Powers and duties 

A. The board shall: 

1. Make and adopt rules which are necessary or proper for the administration of this chapter, including 

sanitary and safety requirements for schools and shops or salons, sanitary and safety standards for the 

practice of barbering and mobile unit requirements. 

2. Administer and enforce the provisions of this chapter and rules adopted pursuant to this chapter. 

3. Maintain a record of its acts and proceedings, including issuance, refusal, renewal, suspension and 

revocation of licenses, and a record of the name, address and license date of each licensee. 

4. Keep the records of the board open to public inspection at all reasonable times. 

5. Furnish a copy of its rules to a barber or to the owner or manager of each shop or salon on request. 

6. Have a seal, the imprint of which shall be used to evidence its official acts. 

7. Prescribe minimum school curriculum requirements. 

B. The board may: 

1. Employ an executive director who has been a licensed barber for at least five years preceding 

employment and other permanent or temporary personnel it deems necessary. The board shall compensate 

its executive director and other permanent and temporary personnel as determined pursuant to section 38-

611. 

2. Inspect the premises of any school, shop or salon during business hours.  

 

32-305. Board of barbers fund 

A. A board of barbers fund is established. Except as provided in subsection C of this section, before the 

end of each calendar month, pursuant to sections 35-146 and 35-147, the board shall deposit ten per cent 

of all monies from whatever source which come into the possession of the board in the state general fund 

and deposit the remaining ninety per cent in the board of barbers fund. 

B. Monies deposited in the board of barbers fund are subject to section 35-143.01.  

C. Monies from civil penalties received pursuant to section 32-352 shall be deposited, pursuant to 

sections 35-146 and 35-147, in the state general fund. 

 

32-321. Nonapplicability of chapter 

This chapter does not apply to the following persons while in the proper discharge of their professional 

duties: 

1. Practices done for the treatment of physical or mental ailments or disease by medical practitioners 

licensed pursuant to this title. 

2. Services performed without compensation in case of emergency or in domestic administration. 

3. Commissioned physicians and surgeons serving in the armed forces of the United States or other 

federal agencies. 



4. Students attending schools licensed pursuant to this chapter while they are on school premises during 

school hours. 

5. Persons licensed pursuant to chapter 5 or 12 of this title. 

6. Shampoo assistants who shampoo hair under the direction of a barber licensed pursuant to this chapter. 

7. Services performed by and for persons in the custody of the state department of corrections.  

 

32-322. Barber license; application; qualifications; reciprocity 

A. An applicant for a barber license shall file the following with the board: 

1. A written application on a form prescribed by the board. 

2. Evidence satisfactory to the board that the applicant possesses the necessary qualifications. 

3. One signed photograph. 

B. Each applicant shall: 

1. Be at least sixteen years of age. 

2. Have completed and received appropriate credits for at least two years of high school education or its 

equivalent as prescribed by the board in its rules. 

3. Pass an examination given under the direction of the board. 

4. Pay the prescribed fees. 

5. Be a graduate of a school licensed pursuant to this chapter or a graduate of a school or program in 

another state which at the time of his graduation met the barber licensing requirements of that state. 

C. An applicant who holds a valid license to practice barbering issued by another state which has, in the 

opinion of the board, licensure requirements that are substantially equivalent to the requirements of this 

state and which grants similar reciprocal privileges to barbers licensed by this state and who has at least 

one year's experience as a licensed barber is exempt from subsection B, paragraph 3. 

D. Notwithstanding subsection B, paragraph 5, an applicant for a barber license who holds a 

cosmetologist license issued pursuant to chapter 5 of this title shall complete a seven hundred fifty hour 

course of study consisting of barbering techniques in a barbering school licensed pursuant to this chapter.  

 

32-323. Instructor license; application; qualifications 

A. An applicant for an instructor license shall file the following with the board: 

1. A written application on a form prescribed by the board. 

2. Evidence satisfactory to the board that the applicant possesses the necessary qualifications. 

B. An applicant shall: 

1. Be at least nineteen years of age. 

2. Hold a diploma from a high school or its equivalent as prescribed by the board in its rules. 

3. Pass an examination given under the direction of the board. 

4. Pay the prescribed fees. 

5. Have practiced barbering for at least two years. 

C. An applicant who holds a valid instructor's license to instruct barber students issued by another state 

which has, in the opinion of the board, licensure requirements which are substantially equivalent to the 

requirements of this state and which grants similar reciprocal privileges to barbers licensed by this state 



and who has at least one year's experience as a licensed instructor is exempt from subsection B, paragraph 

3.  

 

32-324. Examinations 

A. Examinations shall be given at least every three months at times and places determined by the board. 

B. Examinations shall contain a written part and a practical demonstration part which may include oral 

questions. 

C. Barber examinations shall test the applicant's knowledge: 

1. Of sanitary practices and safety for all barbering procedures. 

2. In the use of all instruments, equipment or chemicals permitted in barbering. 

D. Instructor examinations shall be limited to the subjects taught in courses that the applicant seeks to 

teach. 

E. A passing grade on an examination is a score of seventy-five per cent or better on both the written and 

practical parts of the examination. 

F. If an applicant who is eligible to take an examination fails to do so at either of the next two scheduled 

examinations, the application is deemed to be cancelled and the application fee is forfeited. 

G. If an applicant fails an examination he is entitled to a reexamination. 

H. If an applicant fails either part of the examination he shall only retake the part of the examination he 

failed. 

I. An applicant desiring to be reexamined shall apply to the board on forms it prescribes and furnishes and 

pay the prescribed reexamination fee.  

 

32-325. School license; application; qualifications 

A. An applicant for a license to operate a school shall file a written application on a form prescribed by 

the board. The application shall be under oath and accompanied by the prescribed fee. 

B. A course of instruction in a licensed school which teaches barbering shall consist of at least one 

thousand five hundred hours of instruction of not more than eight hours in any one working day. The 

course of instruction shall include: 

1. At least two hundred fifty hours devoted to the study of the fundamentals of barbering, hygiene, 

bacteriology, histology of the hair, skin, muscles and nerves, structure of the head, face and neck, 

elementary chemistry relating to sterilization and antiseptics and diseases of the skin, hair and glands. 

2. At least one thousand two hundred fifty hours devoted to the practice and study of massaging and 

manipulating muscles of the scalp, face and neck, hair cutting, shaving and chemical work relating to 

permanent waves and hair straightening, coloring and bleaching. 

C. A licensed school shall: 

1. Be operated under the general supervision of a licensed instructor. 

2. Have and maintain sufficient equipment to properly train all its students in the use, function and 

operation of equipment which is at the time in use in barbering. 

3. Provide: 

(a) Separate lecture rooms or classrooms. 



(b) Locker spaces for students. 

(c) An area appropriate in size for the placement of the training equipment. 

4. Require that a student pass examinations in all phases of barbering before he graduates. 

5. Pass an inspection by the board before a school license is issued. 

6. Furnish to the board and maintain in force a bond in the sum of twenty-five thousand dollars approved 

by the board and executed by a corporate bonding company authorized to do business in this state. The 

bond shall be for the benefit of and subject to the claims of the state for failure to comply with the 

requirements of this chapter and conditioned that the school licensed pursuant to this chapter shall afford 

to its students the full course of instruction required pursuant to this chapter, in default of which the full 

amount of the tuition paid by the student shall be refunded. 

D. The student to instructor ratio in a school shall be not more than twenty to one. 

E. Instructors shall not apply their time to private practice with or without compensation in a school or 

during school hours. 

F. Students shall not teach other students. 

G. Students shall be under the constant supervision of an instructor. 

 

32-326. Shop or salon license; application; qualifications 

A. An applicant for a license to operate a shop or salon shall file a written application on a form 

prescribed by the board. The application shall be under oath and accompanied by the prescribed fee. 

B. An applicant shall: 

1. Comply with the rules of the board concerning health, safety and sanitation. 

2. Comply with the applicable health and safety laws and rules of other state agencies and political 

subdivisions. 

3. Pay the prescribed fee. 

C. A shop or salon licensed pursuant to this chapter shall be under the direct supervision of a barber.  

 

32-327. License expiration and renewal 

A. Except as provided in section 32-4301, a barber or instructor license expires every two years on the 

licensee's birth date, unless it is renewed within thirty days before the licensee's birth date by payment of 

the prescribed renewal fee and compliance with other requirements for renewal. 

B. Except as provided in section 32-4301, a school or shop or salon license expires June 30 each year, 

unless it is renewed within thirty days before its expiration date by payment of the prescribed renewal fee 

and compliance with other requirements for renewal. 

C. A barber or instructor license which is not renewed before it expires may be renewed within five years 

after its expiration by payment of the prescribed renewal fee and late renewal fee for each year the license 

is expired and compliance with other requirements for renewal. 

D. Any license paid for with an insufficient funds check is deemed null and void until such time as a 

certified check, money order or cash is tendered as payment for the license.  

 



32-328. Fees; penalty 

A. The board shall establish and collect fees, not to exceed the following amounts: 

1. Barber examination, two hundred dollars. 

2. Barber license, one hundred dollars. 

3. Barber license by reciprocity, two hundred dollars. 

4. Barber license renewal fee, one hundred dollars. 

5. Barber late renewal fee, one hundred fifty dollars. 

6. Instructor examination, two hundred dollars. 

7. Instructor license, one hundred dollars. 

8. Instructor license renewal fee, one hundred dollars. 

9. Instructor late renewal fee, one hundred fifty dollars. 

10. Application for school license and initial inspection fee, one thousand dollars. 

11. School license after change of location, five hundred dollars. 

12. School license after change of ownership, five hundred dollars. 

13. School license renewal fee, five hundred dollars. 

14. School late renewal fee, five hundred fifty dollars. 

15. Application for shop or salon license and initial inspection fee, two hundred fifty dollars. 

16. Shop or salon license after change of location, two hundred dollars. 

17. Shop or salon license after change of ownership, one hundred fifty dollars. 

18. Shop or salon license renewal fee, one hundred dollars. 

19. Shop or salon late renewal fee, one hundred fifty dollars. 

20. Practical reexamination, fifty dollars. 

21. Written reexamination, twenty-five dollars. 

B. A duplicate license shall be issued to replace a lost license if a licensee files a verified statement as to 

its loss and pays a twenty dollar fee. Each duplicate license issued shall have the word "duplicate" 

stamped across the face. 

C. If the board receives an insufficient funds check, it may charge a ten dollar penalty fee.  

 

32-351. Display of license 

A. Barbers and holders of shop licenses shall display their licenses in a conspicuous place within the 

shop. 

B. Instructors and holders of school licenses shall display their licenses in a conspicuous place within the 

school.  

 

32-352. Disciplinary action 

The board may take any one or a combination of the following disciplinary actions: 

1. Revoke a license. 

2. Suspend a license. 

3. Impose a civil penalty in an amount not to exceed five hundred dollars. 



4. Impose probation requirements best adapted to protect the public safety, health and welfare including 

requirements for restitution payments to patrons. 

5. Publicly reprove a licensee. 

6. Issue a letter of concern.  

 

32-353. Grounds for refusal to issue or renew a license or disciplinary action 

The board may take disciplinary action or refuse to issue or renew a license for any of the following 

causes: 

1. Continued performance of barbering by a person knowingly having an infectious or communicable 

disease. 

2. Malpractice or incompetency. 

3. Advertising by means of known false or deceptive statements. 

4. Advertising, practicing or attempting to practice under a trade name other than the one in which the 

license is issued. 

5. Violating any provision of this chapter or any rule adopted pursuant to this chapter. 

6. Making false statements to the board.  

 

32-354. Procedure for disciplinary action; appeal 

A. The board on its own motion may investigate any information which appears to show the existence of 

any of the causes set forth in section 32-353. The board shall investigate the report of any person which 

appears to show the existence of any of the causes set forth in section 32-353. A person reporting 

pursuant to this section who provides the information in good faith is not subject to liability for civil 

damages as a result. 

B. If, after completing its investigation, the board finds that the evidence is not of sufficient seriousness to 

merit direct action against a license, it may take either of the following actions: 

1. Dismiss if, in the opinion of the board, the evidence is without merit. 

2. File a letter of concern if, in the opinion of the board, while there is insufficient evidence to support 

direct action against the license there is sufficient evidence for the board to notify the licensee that 

continuation of the activities which led to the information or report being made to the board may result in 

action against his license. 

C. If, in the opinion of the board, it appears the information or report is or may be true, the board shall 

request an informal interview with the licensee concerned. The interview shall be requested by the board 

in writing, stating the reasons for the interview and setting a date not less than ten days from the date of 

the notice for conducting the interview. 

D. If, after an informal interview, the board finds that the evidence warrants suspension or revocation of a 

license issued pursuant to this chapter, imposition of a civil penalty or public reproof or if the licensee 

under investigation refuses to attend the informal interview, a complaint shall be issued and formal 

proceedings shall be initiated. All proceedings pursuant to this subsection shall be conducted in 

accordance with title 41, chapter 6, article 10. 



E. If, after an informal interview, the board finds that the evidence is not of sufficient seriousness to merit 

suspension or revocation of a license issued pursuant to this chapter, imposition of a civil penalty or 

public reproof it may take the following actions: 

1. Dismiss if, in the opinion of the board, the evidence is without merit. 

2. File a letter of concern if, in the opinion of the board, while there is insufficient evidence to support 

direct action against the license there is sufficient evidence for the board to notify the licensee that 

continuation of the activities which led to the information or report being made to the board may result in 

action against the licensee's license. 

3. Impose probation requirements. 

F. Except as provided in section 41-1092.08, subsection H, final decisions of the board are subject to 

judicial review pursuant to title 12, chapter 7, article 6.  

 

32-355. Unlawful acts; violation; classification 

A. A person shall not: 

1. Practice or attempt to practice barbering without a current barber license issued pursuant to this 

chapter. 

2. Practice or teach in or operate a school or operate a shop or salon which does not have a current license 

issued pursuant to this chapter. 

3. Operate a shop or salon unless it is under the direct supervision of a barber. 

4. Display a sign or in any way advertise or hold oneself out as a barber or as being engaged in the 

practice or business of barbering without being licensed pursuant to this chapter. 

5. Knowingly make a false statement on an application for a license pursuant to this chapter. 

6. Permit an employee or another person under his supervision or control to practice barbering without a 

license issued pursuant to this chapter. 

7. Practice barbering in any place other than in a shop or salon licensed pursuant to this chapter unless he 

is requested by a customer to go to a place other than a shop or salon licensed pursuant to this chapter and 

is sent to the customer from the shop or salon. 

8. Obtain or attempt to obtain a license by the use of money other than the prescribed fees or any other 

thing of value or by fraudulent misrepresentation. 

9. Violate any provision of this chapter or any rule adopted pursuant to this chapter. 

B. An instructor shall not render barbering services in a school unless the services are directly incidental 

to the instruction of students. 

C. A school shall clearly indicate to the public that all services are performed by students under the direct 

supervision of an instructor. 

D. A person who violates this section is guilty of a class 1 misdemeanor.  

32-356. Injunctions 

The board, the attorney general, a county attorney or any other person may apply to the superior court in 

the county in which acts or practices of any person which constitute a violation of this chapter or the rules 

adopted pursuant to this chapter are alleged to have occurred for an order enjoining those acts or 

practices.  
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Title 12, Chapter 4, Article 4, Live Wildlife 
 

Amend: R12-4-402 
______________________________________________________________________________ 
 
General Comments  
 
 Purpose of the Agency and Summary of What the Rulemaking Does 
 
 The purpose of the Arizona Game and Fish Commission (Commission) is “to manage 
wildlife and wildlife habitat in this state as provided by law.” Laws 2012, Ch. 283, § 3. The 
Commission oversees the Game and Fish Department (Department), which is in charge of 
administering state laws regarding wildlife. 
 
 This rulemaking amends one rule that relates to unlawful activities with live wildlife. The 
rule was last amended on December 5, 2015. 
 
 Proposed Action 
  
 The Commission is amending the rule to add Section (D), which states that the 
performance of activities authorized under a federal license or permit does not exempt a federal 
agency or employee from complying with state permit requirements related to live wildlife. 
 
 Exemption or Request and Approval for Exception from the Moratorium  

 
 An exception from the moratorium was provided by the Governor’s Office on August 15, 
2016.1 
 
 
                                                           
1 A copy of the letter granting the exception is included with the supplemental materials for this agenda item. 
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 Substantive or Procedural Concerns 
 

Many public commenters argue that this rulemaking violates the federal Constitution and 
federal law in various ways, including that the rule would violate the Supremacy Clause and the 
Endangered Species Act (ESA).2 Council staff finds common ground with commenters who have 
expressed concerns about ways in which the Commission could eventually choose to enforce this 
rule. 

 
In staff’s view, the relevant federal statutes and rules foster cooperation with states and 

empower them to manage their own wildlife, but do so without relinquishing overall federal 
powers. For example, 43 C.F.R. § 24.4(i)(5)(i) provides that federal agencies within the 
Department of the Interior must consult with Arizona and comply with Arizona permit 
requirements in connection with carrying out research programs involving the taking or 
possession of fish and wildlife, or programs involving reintroduction of fish and wildlife. At the 
same time, the federal rule carves out an exemption for cases in which the Secretary of the 
Interior determines that compliance with Arizona permit requirements would prevent the 
Secretary from carrying out their statutory responsibilities.  

 
In short, staff believes that if the Commission used its rules to prohibit the federal 

government from carrying out any fundamental responsibilities, it could run afoul of federal law. 
A rule that could be interpreted in a manner that violates federal law is not necessarily in 
violation of federal law itself, however. As the Department notes, the holding in Rice v. Norman 
Williams Co., 458 U.S. 658 (1982), suggests that a state regulatory scheme would not be 
preempted simply because, hypothetically, compliance with a state regulation might cause a 
violation of federal law. In this instance, the rule does not, on its face, conflict with federal law, 
and the Department indicates that it will apply the rule in a manner that is constitutional.  

 
Most significantly, at least for purposes of Council review, the Council does not have the 

authority to return a rule solely because of concerns about the ways in which an agency may 
ultimately choose to enforce that rule. As such, staff believes that it is within the Commission’s 
authority to make this rule, even though it may not always be within the Commission’s authority 
to enforce it. Accordingly, this analyst recommends that the Council approve the rulemaking. 
 
1. Are the rules legal, consistent with legislative intent, and within the agency’s 

statutory authority? 
 

Yes. The Commission cites to both general and specific authority for the rulemaking. 
Most significantly, under A.R.S. § 17-231(A)(1), the Commission must “[a]dopt rules and 
establish services it deems necessary to carry out the provisions and purposes of this title [Title 
17, Game and Fish].” In addition, under A.R.S. § 17-231(B)(8), the Commission may 
“[p]rescribe rules for the sale, trade, importation, exportation or possession of wildlife.” 
 
 

                                                           
2 Some commenters also expressed concern that the Commission’s rulemaking violates Arizona’s Administrative 
Procedure Act. After review, Council staff believes that this rulemaking is fully compliant with Arizona law. 
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2. Are the rules written in a manner that is clear, concise, and understandable to the 
general public? 

 
 Yes. The rule is clear, concise, and understandable. 
 
3. Does the agency adequately address the comments on the proposed rules and any  

supplemental proposals? 
 
 Yes. The Commission indicates that it received 1,036 written public or stakeholder 
comments in response to the proposed rulemaking. At the December 2016 Commission Meeting, 
which held the oral proceeding for this rulemaking, an additional 18 oral comments were 
received. In response to the comments, the Commission determined that it was beneficial to 
provide one comprehensive response instead of repeating similar responses to each individual 
comment. While Council staff would have preferred that each comment be addressed 
individually, staff does believe that the Commission has adequately addressed the comments.3 
 
4. Are the final rules a substantial change, considered as a whole, from the proposed 

rules and any supplemental proposals? 
 

No. No changes were made between the proposed and final rule.  
 
5. Does the preamble disclose a reference to any study relevant to the rules that the 

agency reviewed and either did or did not rely on in the agency’s evaluation of or 
justification for the rules? 

 
 No. The Commission indicates that it did not review or rely upon any study for this 
rulemaking.  
 
6. Are the rules more stringent than corresponding federal law and, if so, is there 

statutory authority that allows the agency to exceed the requirements of federal 
law? 

 
 No. The Commission indicates that the rule is not more stringent than corresponding 
federal law, as 43 C.F.R. 24.4(i)(5)(i) requires federal agencies of the Department of the Interior 
to consult with the States and comply with State permit requirements in connection programs 
involving reintroduction of fish and wildlife, except when the Secretary of the Interior 
determines that such compliance would prevent them from carrying out their statutory 
responsibilities. 
 
 
 
 

                                                           
3 Copies of all public comments included with the supplemental materials for this agenda item. In addition, the 
Commission provides a summary of the comments made about the rulemaking, as well as its response to the 
comments, on pages 6-63 of the Notice of Final Rulemaking. 



 4

7. Do the rules require a permit or license and if so, does the agency use a general 
permit or is any exception applicable under A.R.S. § 41-1037? 

 
 No. While the rule requires persons to acquire a license or permit before certain activities 
may be performed, for purposes of A.R.S. § 41-1037 analysis, the rule does not itself issue a 
permit or license. 
 
8. Do the rules establish a new fee or contain a fee increase? 
 
 No. The rule does not establish a new fee or contain a fee increase.   
 
9. Conclusion 
 
 Pursuant to A.R.S. § 41-1032, if approved by the Council, the rule will become effective 
sixty days after being filed in the office of the Secretary of State. For the reasons noted above, 
this analyst recommends that the Council approve the rulemaking. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

 
MEETING DATE: February 7, 2017     AGENDA ITEM: D-3 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)  
  
FROM:    GRRC Economic Team 
    
DATE:       January 24, 2017 
 
SUBJECT:  GAME AND FISH COMMISSION (R-17-0202) 

Title 12, Chapter 4, Article 4, Live Wildlife 
 

Amend: R12-4-402 
______________________________________________________________________________ 
 

I have reviewed the economic, small business, and consumer impact statement (EIS) and 
make the following comments. These comments are made to assist the Council in its review and 
may be used as the Council determines. 
 
GRRC Economist comments:  
 

The Commission is Arizona’s agency charged with making rules and regulations for 
managing, conserving, and protecting wildlife. The Arizona Game and Fish Department is the 
agency that administers and enforces the Commission’s rules. The proposed amendment clarifies 
that federal agencies are not exempt from permitting requirements when engaging in prohibited 
activities that involve live wildlife. 
 

The Department currently issues approximately 48 licenses to federal agencies for 
activities that involve wildlife. Since 1998, the Department has not denied an application for a 
Scientific Collecting License from a federal agency. The Commission notes that not all federal 
agencies seek a state permit before engaging in activities that involve wildlife. For example, the 
US Bureau of Reclamation has stocked over one hundred thousand Razorback Suckers in the 
Colorado River without coordinating with the Department through the permitting process. 
 
1. Costs and Benefits for:  

 
a. The implementing agency: 

 
  The Commission anticipates that the rulemaking will only have minimal impact on the 
Department. 
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b. Political subdivisions: 
 
The Commission anticipates that the rulemaking will not significantly impact political 

subdivisions. This rulemaking primarily impacts federal agencies by codifying a current practice. 
 
c. Businesses: 

 
The proposed rule will not have any direct impacts on businesses. 
 
d. Small businesses: 
 
The proposed rule will not have any direct impacts on small businesses. 

 
e. Consumers directly affected by the rulemaking: 
 
Consumers are not directly affected by the rulemaking. 
 

2. Do the probable benefits outweigh the probable costs?  
 

The costs of this rulemaking are predominantly imposed on federal agencies; however, 
these agencies are already applying for state permits prior to engaging in prohibited wildlife 
activities. The benefits of this rulemaking include codifying a current practice as well as ensuring 
that prohibited wildlife activities are coordinated through the Department. The benefits outweigh 
the minimal costs. 

 
3. Analysis of methods to reduce the small business impact: 

 
The proposed rule will not have any direct impacts on small businesses. 

 
4. The probable effect on state revenues: 
 

The rulemaking will not impact state revenues in a significant manner. 
 
5. Analysis of any less intrusive or less costly alternative methods: 
 
 The Commission determines that there are no alternative methods of achieving the 
regulatory objective. 

 
6. Whether an analysis was submitted to the agency regarding the rule's impact on the 

competitiveness of businesses in this state as compared to the competitiveness of 
businesses in other states: 

 
 No analysis was submitted that compares the rule’s impact of the competiveness of 
businesses in this state to the impact on businesses in other states. 
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7.  A description of any data on which a rule is based with an explanation of how the 
data was obtained and why the data is acceptable data, and the methods used by the 
agency to evaluate the costs and benefits in the EIS. 

 
No empirical or quantitative data were submitted for use in the EIS. 

 
8. Conclusion:   
 
 The submitted economic, small business and consumer impact statement is generally 
accurate, and contains the information required for compliance with A.R.S. §§ 41-1035, 41-
1052(D)(1-3), and 41-1055. This analyst recommends that the rulemaking be approved. 







NFRM - 1 

 

NOTICE OF FINAL RULEMAKING 

TITLE 12. NATURAL RESOURCES 

CHAPTER 4. GAME AND FISH COMMISSION 

 

PREAMBLE 

 

1. Article, Part, or Section Affected (as applicable) Rulemaking Action 

R12-4-402 Amend 

2. Citations to the agency’s statutory authority to include the authorizing statute (general) and the 

implementing statute (specific): 

Authorizing statute: A.R.S. § 17-231(A)(1) 

Implementing statute: A.R.S. §§ 17-102, 17-231(A)(3), 17-231(B)(8), 17-238, 17-240, 17-250(A), 17-250(B), 

and 17-306 

3. The effective date of the rules: Pursuant to A.R.S. § 41-1032, the rules become effective sixty days after being 

filed in the office of the Secretary of State. 

a. If the agency selected a date earlier than the 60 days effective date as specified in A.R.S. § 41-

1032(A), include the earlier date and state the reason or reasons the agency selected the earlier 

effective date as provided in A.R.S. § 41-1032(A)(1) through (5): 

Not applicable 

b. If the agency selected a date later than the 60 days effective date as specified in A.R.S. § 41-1032(A), 

include the later date and state the reason or reasons the agency selected the earlier effective date as 

provided in A.R.S. § 41-1032(A)(B): 

Not applicable 

4. Citations to all related notices published in the Register as specified in R1-1-409(A) that pertain to the 

record of the proposed rule: 

Notice of Rulemaking Docket Opening: 22 A.A.R. 2569, September 16, 2016 

Notice of Proposed Rulemaking: 22 A.A.R. 2558, September 16, 2016 

5. The agency’s contact person who can answer questions about the rulemaking: 

Name: Celeste Cook, Rules and Policy Manager 

Address: Arizona Game and Fish Department 

5000 W. Carefree Highway 

Phoenix, AZ 85086 

Telephone: (623) 236-7390 

Fax:  (623) 236-7110 

E-mail: CCook@azgfd.gov 

Please visit the AZGFD web site to track progress of this rule and any other agency rulemaking matters at 

https://www.azgfd.com/agency/rulemaking/. 

https://www.azgfd.com/agency/rulemaking/
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6. An agency’s justification and reason why the rule should be made, amended, repealed, or renumbered, to 

include an explanation about the rulemaking: 

An exemption from Executive Order 2015-01 was provided for this rulemaking by Hunter Moore, Natural 

Resource Policy Advisor, Governor’s Office, in an email dated August 15, 2016. 

The Game and Fish Commission (Commission) proposes to amend its rule governing live wildlife, 

unlawful acts. The rule is amended to clarify that federal agencies or employees are not exempt from obtaining 

a state permit or license when conducting any activity listed under R12-4-402(A) and to ensure the Commission 

maintains jurisdiction and effective conservation over Arizona's wildlife and wildlife habitat. 

There are many valid reasons to require a person or agency to apply for and obtain a state-issued license. 

The application process allows the Department to ensure duplicate projects are not occurring, and that proposed 

activities will benefit wildlife. The license process requires federal agencies to coordinate their activities with 

the Department, which ensures the best management outcome possible for Arizona’s wildlife. The importance 

of requiring all entities, including federal agencies, to apply for and be provided a permit in Arizona is to 

protect the State's resources and assets (including water quality, quantity, and environmental health) from being 

compromised by unknown importation of aquatic and terrestrial wildlife, parasites, and diseases. The best way 

to reduce the risk of non-target importation is to screen importation through permits required in R12-4-402. 

A primary objective of the proposed rulemaking is to protect aquatic and terrestrial wildlife populations in 

Arizona from harm that can occur as a result of an unauthorized release of native or nonnative wildlife by 

persons or agencies. The issue of greatest concern is the introduction of diseases to native and economically 

important recreational wildlife populations; this can be especially significant in the management of endangered 

species where disease status and susceptibility may not be fully understood. Introduced diseases have caused 

severe population declines in Chiricahua leopard frogs in Arizona and other frog species worldwide; and in little 

brown bats in the eastern U.S. Disease management is also critical for game species. Recent research on bighorn 

sheep pneumonia has determined that populations with the disease are susceptible to infection when exposed to 

a new strain of the causative bacteria. The introduction of chronic wasting disease in deer, elk, and moose by 

the translocation of these species is also a serious concern for state wildlife management agencies. 

On the aquatic side, importations of fish have introduced parasites such as Loma salmonae and bacterial 

pathogens such as Renibacterium salmoninarum, the causative agent of Bacterial Kidney Disease. Although it 

has not been documented, Koi Herpes virus most likely was imported into Arizona with baitfish. The most 

recent examples of non-target importation from federal hatcheries include the following: 1) Bacterial Kidney 

Disease was found in multiple federal hatcheries in the last year; this resulted in the transfer of disease and a 

subsequent restriction on fish raised at the Tonto Creek, Silver Creek, and Canyon Creek State Hatcheries. 

These restrictions prevented the Department from stocking fish in multiple waterbodies in Arizona; resulting in 

a negative economic impact on several rural communities and the Department; 2) gizzard shad were first 

introduced accidently into the Salt River System through the stocking of Channel Catfish from Inks Dam 

National Fish Hatchery located on the San Carlos Indian Reservation. They spawn in large numbers and can 

reach densities high enough to ensure large populations survive past the first year, and because adults are too 
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large to be prey for largemouth bass, they are essentially invulnerable to predation. The presence of gizzard 

shad has caused a major change in environmental interactions, negatively impacting the largemouth bass 

population in Roosevelt Lake. Roosevelt Lake is estimated to experience over 98,000 angler use days per year 

contributing over $48 million dollars annually to Arizona’s economy and is one of the top bass fishing lakes in 

western North America, holding multiple bass fishing tournaments every week for most of the year. The 

Department will spend millions of dollars over the next 10 years trying to reduce the impact of gizzard shad at 

Roosevelt Lake. 

Federal agencies share the concern for introducing diseases to wildlife. Since the early 1900s the U.S. 

Department of Agriculture Animal Plant and Health Inspection Service (USDA-APHIS) has instituted 

requirements for the importation and interstate movement of livestock, crops, and more recently companion 

animals and some wildlife species. Each state, including Arizona, has regulations requiring animals coming into 

the state to have a certificate of veterinary inspection and to be free of certain regulated diseases; see A.A.C. 

R3-2-602 through R3-2-607. Included in these rules are "exotic mammals not regulated as restricted live 

wildlife by the Arizona Game and Fish Department." The Department recently revised live wildlife rules R12-

4-405, R12-4-407, R12-4-410, R12-4-411, R12-4-413, R12-4-414, R12-4-422, and R12-4-430 to include a 

requirement for a certificate of veterinary inspection consistent with USDA-APHIS regulations and Arizona 

Department of Agriculture rules. 

The authority to regulate release of wildlife in Arizona is held both by the U.S. Fish and Wildlife Service 

(USFWS) and the Department. While holding statutory authority for the management of all wildlife within the 

State, the Department is mandated by various federal laws to apply for and obtain federal permits from 

USFWS prior to conducting conservation activities within Arizona. The Endangered Species Act (ESA) 

requires a Threatened and Endangered Species Take Permit, Section 10 (a)(1)(A), for any activity that may 

intentionally "take" endangered species; under the ESA, "take" means to harass, harm, pursue, hunt, shoot, 

wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct. 

The Department is authorized for all "take" of threatened species through Section 6 of the Endangered 

Species Act which requires the states to have a certified conservation program in place through a Cooperative 

Agreement with USFWS, and through the development and submission of an annual work plan to USFWS. 

The Department also applies for and obtains several additional federal permits in order to maintain compliance 

with applicable federal rules and regulations. 

The requirement that our federal partners obtain authorization from the Department to conduct research and 

management activities in Arizona is a decades old practice. The Department routinely issues annual Scientific 

Collecting Licenses (SCL), formerly referred to as a Scientific Collecting Permit (SCP), to federal agencies for 

management and research activities involving all wildlife species (amphibians, birds, crustaceans, mammals, 

mollusks, and reptiles). For example, the Department has issued SCPs to the USFWS Arizona Ecological 

Services Field Office (AESO) since at least 1986; and to the Bureau of Land Management since at least 1988. It 

is standard practice for the Department to issue permits to AESO for California Condor and Sonoran Pronghorn 

management and release, and the Department has issued annual SCPs to the USFWS for the purpose of 
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conducting Mexican Wolf recovery activities since 2010. In the last two years, the Department issued SCLs to 

at least 35 persons representing offices in nine federal agencies, including USFWS, U.S. Bureau of Land 

Management, USDA-APHIS, U.S. Forest Service, National Park Service, U.S. Department of Defense, 

Department of Energy, and U.S. Geological Survey. These licenses generally provide broad authorities for our 

partner federal agencies and ensure a safe and collaborative approach to wildlife management in Arizona. Since 

1998, the Department has not denied an application for a SCL to a federal agency (the Department's license 

application records only go back to 1998). 

Although we have issued SCL’s to numerous federal entities, some federal interests have disregarded our 

requests to apply for and obtain a Department-issued permit. Over the past 10 years the U.S. Bureau of 

Reclamation (USBR) has stocked over a hundred thousand Razorback Suckers in the Colorado River without a 

valid SCL. Because there was no communication or coordination between the Department and USBR, which 

would have occurred if USBR had applied for a Department-issued permit, the Department has no information 

regarding what screening and health certifications were conducted prior to those stockings, thus potentially 

putting Arizona’s wildlife at risk. 

To reiterate the Commission’s justification for amending the rule, the Commission expects persons and 

federal agencies to comply with State rules requiring permits for the importation of wildlife and further, that 

release of live wildlife without first obtaining the permission of the Commission is a violation of State statute. 

This requirement is for the protection of wildlife populations from disease and other negative events and is 

mandated by A.R.S. Title 17. 

7. A reference to any study relevant to the rule that the agency reviewed and proposes to either rely on or 

not rely on in its evaluation of or justification for the rule, where the public may obtain or review each 

study, all data underlying each study, and any analysis of each study and other supporting material: 

The agency did not rely on any study in its evaluation of or justification for the rule. 

8. A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rule will 

diminish a previous grant of authority of a political subdivision of this state: 

Not applicable 

9. A summary of the economic, small business, and consumer impact: 

The Commission’s rule protects native wildlife in many ways, including preventing the spread of disease, 

reducing the risk of released animals competing with native wildlife, and preventing interactions between 

humans and wildlife that may threaten public health or safety. 

The Commission’s intent in proposing the amendments indicated in this rulemaking is to strengthen its rule 

to avoid any unintended outcome that a federal agency can circumvent state permitting requirements before 

conducting any wildlife-related activities. The Department has always operated under the premise that our 

federal partners need state authorization for any wildlife activities, and, as a result of the internal review, the 

Department discovered that this requirement was not already codified in rule. Through this rulemaking, the 

Commission is codifying what the Department has already practiced; thereby, protecting the Department and 

our partners (federal or otherwise) from unforeseen legal issues. 
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The requirement that a federal agency must apply for and obtain a state license or permit in order to 

conduct wildlife-related activities is not a new requirement. Under A.R.S. § 17-238, the Commission, at its 

discretion and under such regulations as it deems necessary, may issue a permit to take wildlife for scientific 

purposes to any person or duly accredited representative of public educational or scientific institutions, or 

governmental departments of the U.S. engaged in the scientific study of wildlife. This is necessary because 

A.R.S. §17-102 states, wildlife, both resident and migratory, native or introduced, found in this state, except fish 

and bullfrogs impounded in private ponds or tanks or wildlife and birds reared or held in captivity under permit 

or license from the Commission, are property of the state and may be taken at such times, in such places, in 

such manner and with such devices as provided by law or rule of the Commission. 

On an annual basis, the Department issues approximately 48 scientific collecting licenses to federal 

agencies for a variety of activities involving wildlife; licenses and permits are issued for the purpose of 

establishing, monitoring, studying, surveying, and translocating wildlife. Since 1998, the Department has not 

denied a scientific collecting license applied for by a federal agency (the Department's license application 

records only go back to 1998). Federal agencies that have held or currently hold a Department-issued scientific 

collecting license include, but are not limited to, the Department of Defense, Department of Energy, 

Department of Interior, National Forest Service, National Parks Service, National Wildlife Refuge, U.S. Army 

Engineer Research and Development Center, U.S. Department of Agriculture: Animal and Plant Health 

Inspection Service, USFWS, U.S. Army, and U.S. Geological Survey. 

There are many valid reasons to require any agency to apply for and obtain a state-issued license or permit. 

The application process allows the Department to ensure duplicate projects are not occurring, and that proposed 

activities will benefit wildlife. The license/permit process requires federal agencies to coordinate their activities 

with the Department, which ensures the best management outcome possible for Arizona’s wildlife. 

The Commission anticipates the proposed amendments will have little or no impact on the Department or 

other agencies directly affected by the implementation and enforcement of the proposed rulemaking. The 

Commission anticipates the implementation of the rulemaking will have no measurable impact on Department 

operations, as the Department has been fully engaged in addressing live wildlife concerns and has an 

administrative process in place for special licenses and permits issued by the Department. 

The Commission anticipates the Department will benefit from a rule that ensures the Department maintains 

jurisdiction over Arizona's wildlife and wildlife habitat. 

The Commission believes the proposed rulemaking will enhance the Department’s ability to protect the 

public health, safety, and welfare and native wildlife and wildlife habitat. The Commission anticipates the 

rulemaking will result in an overall benefit to the regulated community, members of the public, and the 

Department. The Commission anticipates the rulemaking will result in little or no impact to political 

subdivisions of this state; private and public employment in businesses, agencies or political subdivisions; or 

state revenues. The Commission has determined the rulemaking will not require any new full-time employees. 

The Commission has determined that there are no less intrusive or costly alternative methods of achieving the 

purpose of the rulemaking. Other than the cost of rulemaking, there are no costs associated with the rulemaking. 
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Therefore, the Commission has determined that the benefits of the rulemaking outweigh any costs. 

10. A description of any changes between the proposed rulemaking, to include supplemental notices, and the 

final rulemaking: 

Not applicable 

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency 

response to the comments: 

The public comment period began on September 16, 2016 and ended on October 16, 2016. The Department 

received 1036 written public or stakeholder comments in response to the proposed rulemaking: 856 were form 

letters generated by a "Take Action" post from the Sierra Club's website and a "Take Action" e-newsletter (in 

partnership with KnowWho Services), 173 of the 856 were submitted after the comment period ended; and 180 

were unique comments. Ten of the unique comments were KnowWho form letters that were revised by the 

commenter and a large portion of the remaining comments simply reiterate text from messages posted on the 

Lobos of the Southwest's, Grand Canyon Wolf Recovery's, and the Sierra Club's websites, and two of the 180 

were submitted after the comment period ended. At the December 2016 Commission Meeting, which held the 

oral proceeding for this rulemaking, an additional 6 oral comments were received at the Friday meeting and 12 

were received at the Saturday meeting. A summary of those oral comments is provided below. For the agency 

response, because a majority of the comments received during the comment period expressed similar concerns, 

the Commission is providing one comprehensive response instead of repeating similar responses to each 

individual comment. Most of the public comments to the Notice of Proposed Rulemaking mistakenly believe 

the rule amendment imposes a new requirement on federal agencies and the objective of the amendment is 

ultimately to deny a permit to release of Mexican gray wolves in Arizona. Both of these positions are incorrect. 

The rule amendment responds to the Commission’s concern that its rules do not adequately require federal 

agencies to comply with state permit requirements.  The rule amendment corrects an ambiguity but it does not 

create a new requirement as most federal agencies have routinely obtained state permits for activities involving 

live wildlife. As a result, the Department provided further explanation regarding the scope of the rule; 

addressing all wildlife impacted by R12-4-402 and the existing federal permitting process that has been in place 

for some time. For these reasons, the preamble has been revised to better communicate the justification for the 

proposed amendment. The public or stakeholder comments and the agency’s responses are provided below. 

 

The agency received the following comments in support of the rulemaking: 

 

Written Comment: October 5, 2016. It is our land, not the feds. Keep on fighting. 

 

Written Comment: October 5, 2016. Power resides with the states as it should. 

 

Written Comment: October 6, 2016. It is our land, not the feds. 
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Written Comment: October 6, 2016. Do it. 

 

Written Comment: October 16, 2016. I write in favor of amending R12-04-402 to require permission to 

release wild animals based on: 1. Health: The requirement of the agency to "prevent interactions between 

humans and wildlife that may threaten public health and safety" because of the threat of wolf rabies, and 2. 

Autonomous judgement: The requirement of the agency to independently assess the justification for any 

planned release. 3. Challenging the subspecies assignment: The need for a judicial review of subspecies 

assignment. Qualification: I write as a retired Professor of Pathology from the University of AZ who has lived 

in Blue AZ since 1989. I have closely followed the wolf introduction program since before its inception having 

given invited testimony to then Governor Symington. Among my 110 expert referred journal publications are 

many National Institute of Health funded papers (usually with me as the Principle investigator) dealing with 

quantitative analysis which makes me expert in scientific data collection and analysis. This and my medical 

background are relevant to the following discussion. Discussion: 1. Health: One of the main issues in 

human/wildlife interaction is the potential for rabies transmission, and the State maintains a program to monitor 

wildlife rabies reflecting this universally acknowledged serious issue. Human rabies from wolf attack has been 

known throughout history and, in some Third World nations, remains a significant health issue today. Wolves 

are notably effective vectors of rabies because of their size and viciousness, particularly in packs. Indeed few, if 

any, wildlife threats to humans are more deserving of fear than is a rapid wolf pack. MX has had repeated 

epizootic of rabies in its feral dogs and these have resulted in epidemics in humans as close as Hermosillo in 

Sonora. Feral dog rabies has been transmitted to TX coyotes which resulted in an epizoonosis in its southern 

counties necessitating dog quarantine. While MX has taken steps to reduce this hazard, much of the border zone 

with the US is not under effective government control. Now that wolves are allowed to range to the border it 

can be expected that some will migrate back and forth across the border, contact feral rabid dogs thus bring 

rabies back into AZ. USFWS procedures for monitoring wolves is solely via aerial search for wolves with 

functioning collars with aerial counting followed by helicopter landing, tranquilizing, and immunizing 

(including for rabies). These procedures are not allowed in vast parts of the wolves ranges such as in the Indian 

Reservations and in the Blue Primitive Area and other areas managed as wilderness where helicopter landing is 

prohibited. Accordingly, wolves in those areas are unimmunized and uncounted (see #2 below). It is impossible 

for USFWS to know elsewhere if there are individual or packs of wolves lacking functioning collars, 

particularly now that their area has expanded so massively. In the Indian Reservations, dog rabies immunization 

is encouraged but not required, and many dogs are not immunized thus providing an intermediate vector, that is 

from the unimmunized wolf to the dogs of the Reservations. 2. Autonomous judgement: Judgement regarding 

expansion of the areas of the state available for wolf introduction, and of the need for release of additional 

wolves or ultimately control of the population, is based on tenuous application of population studies of other 

wolf breeds in other states to those released in AZ. Wildlife biology is by its nature among the least precise 

areas of "science" and extrapolations are made from studies of other wolf breeds in other parts of the country as 

to how many are required to obtain a sustainable population. Of many possible objections to such extrapolations 
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is the fact the wolf's environment in AZ is far different from its close relatives living in the Upper Midwest or 

Rocky mountain states. However, USFWS through easily contested reasoning has proclaimed minimal 

population numbers as essential to fulfilling the requirement of the Endangered (ESA). It then does its annual 

count, and based on that determines how many more wolves need to be released. The method used to count 

wolves is extremely vulnerable to errors both subjective and objective. All of science is subject to intentional 

and unintentional error due to observer bias. Everyone involved in counting wolves and analyzing the data is 

aware that undercounting secures their jobs and over counting threatens them. Further there are no controls over 

the counts, that is the counts are rarely repeated any single year (although limited recounts in 2011 

demonstrated errors of over 50%), and no independent entity restudies the results to determine their accuracy. 

All this strongly supports the Department's insisting on or performing and independent audit of the counting 

procedures. 3. Subspecies assignment: The determination that the Mexican gray wolf (MGW) represents a 

distinct population deserving of protection under the ESA was an administrative decision and it needs to be 

judicially challenged. Data concerning the prior population is scanty and controversial; specifically what 

phenotypic features justify such a designation. Canis lupus include the most phenotypic variable and fluctuating 

phenotypes among mammals. Consider the variances between the Pekinese and the Great Dane, yet those 

breeds are not designated subspecies but only breeds. The MGW, according to some records, were somewhat 

smaller and had a more pale coloration than their northern relatives. Considering the variance, wishing the 

species those distinctions do not justify a subspecies designation rather than one of breeds, and should not 

deserve ESA protection. 

 

Agency Response: The Department appreciates your support. 

 

The agency received the following written comments stating their opposition to the rulemaking: 

 

Written Comment: October 7, 2016. I oppose the proposed rule change requiring U.S. Fish and Wildlife 

Service (USFWS) to get a state permit before releasing any additional Mexican gray wolves into the wild. I am 

frustrated and displeased that the Department is trying to undermine Mexican wolf recovery. Federal supremacy 

is a long established doctrine in American law. If you cannot follow the law, you should resign. Mexican 

wolves are a federally designated endangered species and I support their recovery. 

 

Written Comment: October 7, 2016. I am writing to request that you not amend R12-4-402. The amendment 

would change the rule to require the UFSWS to get a state permit before releasing any additional Mexican gray 

wolves into the wild, but the state’s ongoing opposition to wolves is already painfully clear. This new change 

would make it even harder for the federal government to do its job and recover Mexican gray wolves. USFWS 

is required by federal law, under the ESA, to recover the Mexican gray wolf. Releases of wolves to the wild is a 

critical component of that recovery. Mexican gray wolves need science-based recovery, not political meddling. 
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Written Comment: October 7, 2016. I understand R12-4-402 would require a state permit before allowing the 

release of Mexican gray wolves to the wild. It is already hard enough for USFWS to do their job regarding 

protecting and building up the population of Mexican gray wolves under the ESA. This rule change is a bad 

idea as the state seems determined to exterminate these wolves. 

 

Written Comment: October 7, 2016. Please do not make this rule change. Instead please eliminate the 

restriction on Mexican gray wolves being allowed above I-40. 

 

Written Comment: October 7, 2016. I am writing to say I believe that the Commission's proposed rule should 

not be enacted. 

 

Written Comment: October 7, 2016. It is already difficult for gray wolfs to recover in a growing human 

world. Allowing this rule to go through would make the gray wolf's battle even harder. Please make the right 

choice to help the gray wolves. 

 

Written Comment: October 7, 2016. Please do not enact additional regulations on gray wolf release. 

 

Written Comment: October 8, 2016. The proposed rule requiring a permit to release wolves is absurd and 

another barrier to prevent establishing a sustainable population. Stop obstructing the people's will, who 

overwhelmingly support wildlife and wolves. 

 

Written Comment: October 8, 2016. Please do not apply the new rule which makes it more difficult to release 

additional Mexican gray wolves into the wild in AZ. To exist in a sustainable manner, more of these animals are 

needed in the wild; the additional numbers and the consequential improvement to their gene pool are critical. 

Although I live in the UK, I have visited AZ many times. I go for the unique wilderness and the wildlife that 

exists in AZ. I am sure these attractions contribute greatly to the tourism economy in the state, not everyone 

goes for golf and the Grand Canyon. Mexican grays have been persecuted for many years and now deserve our 

help to exist. Humans do not have the exclusive right to populate this planet to the detriment of all other species 

as we spread and sprawl across the globe. Please show some far-sightedness, economic awareness, and sheer 

compassion and help the population of Mexican gray wolves take their rightful place in the ecosystem as they 

have existed in AZ for hundreds of years. 

 

Written Comment: October 8, 2016. Our federal government should protect wolves on our land for all 

citizens. State governments should not have the final say on wolf release programs. 

 

Written Comment: October 8, 2016. It has been known for many years the importance of all animal species to 

our ecosystem and human survival. The protection and reestablishment of endangered species is of utmost 
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importance to all. Once gone it cannot be brought back. Rule changes that put these species at risk, should not 

be made or even considered. We are the care takers of a fragile planet and we will be judged by future 

generations by how we leave it for them. 

 

Written Comment: October 8, 2016. Mexican gray wolves are critically endangered and fall under the federal 

ESA. Your proposed ruling to require USFWS to get a state permit to release Mexican gray wolves into your 

state areas is only meant to stop their potential recovery and survival. Instead you should be trying to help 

protect the Mexican gray wolf from going extinct in AZ. With less than 50 wolves presently in AZ, you should 

be protecting them as much as you protect deer and elk. Instead you are all about roadblocks to allowing them 

to live in their native habitat. Do the right thing for the environment, the wolves, and the majority of your 

voters. Protect them and help them survive. 

 

Written Comment: October 8, 2016. I disapprove of the proposed rule that would effectively inhibit USFWS 

from fulfilling their commitment to restoring the critically endangered Mexican gray wolf. Wolf recovery is 

very important to me for many reasons, and the more I study the wolf's place in the ecosystem, the more curious 

I become as to why there are not more wolf advocates in the world. There are many reasons that I believe it is 

crucial to restore wolf populations, especially ones such as the Mexican gray that is on the brink of extinction. 

As ethics sadly seem to be readily overlooked by government organizations, I have concluded that the strongest 

argument I can make for the wolves is based in science. Recently, biologists have discovered that the presence 

of wolves offers many benefits to other organisms, including humans. In every landscape they inhabit, wolves 

stifle the irruption of herbivores which allows for a greater diversity of flora and translates into many benefits 

for the entire environment. I wish I did not have to, but I feel it is necessary to remind your organization that as 

a government agency, it is your purpose to ensure the best quality of life for the public. This entails many 

factors, but the most overlooked of all is environmental stability. Restoring endangered wolves is an act that is 

proven to have great benefits to our world and the more we give to our world, the more we give to our people. I 

urge you to quit being short-sited and really take a look at how loss of biodiversity through causing the 

extinction of a species with red tape is going to affect the grandchildren and great grandchildren of the people of 

AZ Good science is the only basis on which decisions concerning ecosystems should be made. Science strongly 

advocates for biodiversity and so should you. 

 

Written Comment: October 8, 2016. The Commission proposed a new rule change in another attempt to drive 

the Mexican gray wolf to extinction. The rule change would require USFWS to get a state permit before 

releasing any additional Mexican gray wolves into the wild, but the state’s ongoing opposition to wolves is 

already painfully clear. This new change would make it even harder for the federal government to do its job and 

recover lobos. Please do not do this. Protect the wolves, do not kill them. 

 

Written Comment: October 8, 2016. I am writing about the rule change that will threaten protection of 
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Mexican gray wolves. You must not allow this. These animals must be protected Do the right thing and do not 

change ruling. 

 

Written Comment: October 8, 2016. It is imperative that you not slow the controlled release of gray wolves 

back into the wild. Nature requires balance and the proposed rule change will disrupt this balance and threaten 

the existence of gray wolves. Do not approve this rule change. 

 

Written Comment: October 8, 2016 (received same form letter from 8 persons). The U.S. Fish and Wildlife 

Service is required by federal law, under the ESA, to recover the Mexican gray wolf. Releases of wolves to the 

wild is a critical component of that recovery. This proposed rule change is another instance where a state that is 

hostile to lobo recovery is using politics to drive the lobo to extinction. AZ has been emboldened by similar 

rules in NM that have temporarily halted lobo recovery pending a court challenge to their legality. We must 

send a clear message to the unelected Game and Fish Commission that what the lobos need is science-based 

recovery, not political meddling. 

 

Written Comment: October 8, 2016. Within this proposal are stipulations which undermine the recovery plan 

for the Mexican gray wolf and further jeopardize the species and threaten their survival. Additionally, the 

proposal to include USFWS to gain state permission to release more wolves into wild as part of the recovery 

program adds further to the negative implications of the proposal should be rejected. To further convince you, 

USFWS is required by federal law, under the ESA, to recover the Mexican gray wolf. Releasing wolves into 

wild is a critical component of that recovery. This proposed rule change is another instance where a state that is 

hostile to wolf recovery is using politics to drive wolves to extinction. AZ has been emboldened by similar rules 

in NM that have temporarily halted wolf recovery pending a court challenge to their legality. I hope you take 

my comments into consideration and that the Commission votes against the rule change proposal. 

 

Written Comment: October 9, 2016. Please oppose this rule change regarding release into the wild and work 

toward preserving and saving wolves instead of helping drive them to extinction. AZ would be a far better place 

where there more wolves and fewer politicians. Save AZ's glorious wild. 

 

Written Comment: October 9, 2016. You guys do a great job. You do even a better job of serving the interest 

of a very small group of citizens while alienating the vast majority of AZ citizens that support the recovery of 

the wolf. In the case of the Department, it is the "tail that wags the dog." Do the right thing and support all 

indigenous wildlife. 

 

Written Comment: October 9, 2016. Efforts by the Department to interfere with USFWS legal, science-based 

responsibility to the American people to allow wolves to return and thrive in the Southwest is disturbing. The 

Department's proposed actions to require the federal agency to get a state permit reinforces AZ's reputation as a 
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backward state stuck in the past. As demonstrated by your name, AZ views animals as "game;" targets or 

resources to be hunted. Policy is dictated by ranching and hunting interests, which abhors any competition, to 

the disservice of the majority of people who support wildlife conservation, including wolves. Lots of people 

want their wolf heritage restored. They want a return of balanced ecosystems where top predators are allowed to 

do their job with cascading benefits. To continue to throw up road blocks to keep a keystone species from 

returning to its rightful place is to ignore the will of the people, the law, the science, and the damage this does to 

your reputation. Drop your proposal to impede the federal agency and use your resources instead to fulfill your 

mission of conserving all wildlife. 

 

Written Comment: October 9, 2016. We need USFWS to continue to be allowed to release and recover 

Mexican gray wolves into the wild without being impeded. Please do not support this change and further the 

extinction of these animals. 

 

Written Comment: October 9, 2016. It is clear to me that the federal government has the legal right under the 

ESA to regulate and release endangered animals on federal land, state land, and private land to ensure the 

viability of said animals. States, including AZ and NM, do not have the right to interfere with that process. 

Further, from my observations, AZ and NM have been obstructing the recovery of the Mexican gray wolf for 

many years (this does not extend to the individual biologists involved). Therefore, I ask you to scrap the rule 

changes in R12-4-402. 

 

Written Comment: October 9, 2016. As a citizen of the U.S. residing in AZ, I want it to be known that I do 

not support the proposed rule change to require USFWS to get a state permit before releasing any additional 

Mexican gray wolves into the wild. I want more Mexican gray wolves to be released into the wild in the state of 

AZ. I do not want the AZ Game and Fish Commission to participate in activities leading to the extinction of this 

and any other species. I want the AZ Game and Fish Commission to honor the ESA. Please follow the will of 

the citizens of the state of AZ and honor the law protecting endangered species and do not amend this rule. 

 

Written Comment: October 10, 2016. USFWS is required by federal law, under the ESA, to recover the 

Mexican gray wolf. Releases of wolves to the wild is a critical component of that recovery. This proposed rule 

change is another instance where a state that is hostile to lobo recovery is using politics to drive the lobo to 

extinction. AZ has been emboldened by similar rules in NM that have temporarily halted lobo recovery pending 

a court challenge to their legality. We must send a clear message to the unelected Commission that what the 

lobos need is science-based recovery, not political meddling. 

 

Written Comment: October 9, 2016. I cannot comprehend how humanity does not care about species. I do not 

agree with the changes of the rules about the Mexican gray wolf. This will put them into extinction. These 

incredible animals deserve to be defended. The planet needs us. It is true. I will never agree with this. I love 
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wolves, animals, plants. The earth needs us. Please change this decision. We need them alive. Please help them. 

 

Written Comment: October 10, 2016. Do not input the proposed rule change about wolves, states should not 

rule how endangered animals are treated, especially ones that roam to other states (and countries; i.e. MX). If 

anything, more limitations should be placed on cattle. You are making me dislike the taste of beef. 

 

Written Comment: October 10, 2016. Please do not change the rules regarding lobos recovery. This law 

change will make it more difficult for the recovery of gray wolves. 

 

Written Comment: October 10, 2016. As a frequent visitor to AZ and a resident of the Southwest, I am 

writing to request that you keep the current rules in AZ regarding Mexican gray wolf release and decide against 

the proposed rule change that would create yet another hurdle to releasing Mexican gray wolves in AZ. 

Mexican gray wolves play an important part in the ecosystem and are critically endangered The existing rules 

already include strict requirements. The proposed rule change has no ecological basis, and is designed to protect 

a very small number of people who are prejudiced against wolves. 

 

Written Comment: October 10, 2016. I oppose a bill that requires more bureaucratic red tape by requiring the 

state to review releasing additional Mexican wolves into the population would delay any effort. Seems like this 

effort toward success for the reintroduction of the Mexican wolf is constantly hampered by bureaucracy and not 

enough attention paid to the biology (genetics, historical habitats, etc.). 

 

Written Comment: October 10, 2016. Please do not support the rule change. Releasing gray wolves need your 

support not rules to hinder their recovery. This change would make it even harder for the federal government to 

do its job and recover lobos. 

 

Written Comment: October 10, 2016. Please do not require USFWS to get a state permit before releasing any 

additional Mexican gray wolves into the wild. This will damage their survival even more. 

 

Written Comment: October 10, 2016. We attended a hearing in Flagstaff earlier this year concerning the 

Mexican gray wolf. We were incredulous hearing the testimony against this species. One woman claimed that a 

single wolf killed 200 sheep in one single night "just for the sheer pleasure of it." If you have the ability to think 

at all, you must conclude that this was simply not possible. And now we hear that you want to change the rules 

to make recovery near impossible. A healthy eco-system requires, no demands, the presence of predators. You 

know this to be true. Just look at what happened in Yellowstone Park after the reintroduction of wolves. We are 

asking that you not impede the progress of AZ's Mexican gray wolf recovery by not changing the rules 

 

Written Comment: October 10, 2016. This proposed rule to require a permit for wolf reintroduction is 
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unconstitutional and will only lead to loss of dollars for the state in endless court actions. It only is driven by a 

tiny minority who does not even understand the science behind the role of the lobo in the ecosystem. People do 

not like this, the people of AZ do not like this. It is unscientific and without any rationality to require a state 

permit for wolf reintroduction. I am embarrassed by your actions and deeply concerned as a scientist and retired 

land manager and property owner. My years of experience on the land have taught that planning, cooperation, 

and shared benefits are the real road to reaching the goals to benefit the public and wildlife. 

 

Written Comment: October 10, 2016. Mexican wolves are vital for a healthy ecosystem in the Southern U.S. 

The ESA is clear, wolves must be reintroduced to their natural habitats. Please stop listening to special interests 

and look at the science. We need wolves, and they need us. Do the right thing and do not pass any rules to 

prevent the release of wolves or their ultimate survival in AZ. I will not visit a state that does not protect 

wildlife, including reintroducing wolves, and will keep my tourist dollars elsewhere. Please do the right thing 

for our wolves and their survival. 

 

Written Comment: October 10, 2016. USFWS is required by federal law, under the ESA, to recover the 

Mexican gray wolf. Releases of wolves to the wild is a critical component of that recovery. This proposed rule 

change is another instance where a state that is hostile to lobo recovery is using politics to drive the lobo to 

extinction. AZ has been emboldened by similar rules in NM that have temporarily halted lobo recovery pending 

a court challenge to their legality. We must send a clear message to the unelected Commission that what the 

lobos need is science-based recovery, not political meddling. The wolves are a natural resident of this land and a 

large positive factor in the balance of the environment of AZ and the Southwest. Cattle are not. Cattle are not 

worthy of protection, they are detrimental to the land, they carry diseases which can transfer to both native 

animal populations and in some cases human populations. Cattle are an invasive species to the American 

Continents and should not be afforded any protection based on political backslapping nor financial profits for 

the cattle industry. Stop interfering now in the law mandated recovery under the ESA. 

 

Written Comment: October 10, 2016. Releases of wolves to the wild is a critical component of recovery. This 

proposed rule change is another instance where a state that is hostile to lobo recovery is using politics to drive 

the lobo to extinction. AZ has been emboldened by similar rules in NM that have temporarily halted lobo 

recovery pending a court challenge to their legality. Abandon the rule that is slowing down the release of 

wolves and listen to scientists, not ranchers, hunters and fearful citizens. Wolves are beneficial to every 

environment and they have the right to live, free and unharassed. 

 

Written Comment: October 10, 2016. Here are my comments regarding the proposed change to Rule R12-4-

402(D), which states "Performing activities authorized under a federal license or permit does not exempt a 

federal agency or its employees from complying with state permit requirements." I disagree with the proposed 

rule change. USFWS needs ultimate authority over live wildlife for these reasons at a minimum: Preservation 
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and handling of wildlife affects habitats and populations that cross state boundaries. Preservation and handling 

of wildlife requires continual ongoing implementation of federal plans. The attitude of individual states on any 

given issue can change radically after any given election. Preservation and handling of wildlife should not be 

subject to disproportional influence by the self-interest of any industries, as is evidenced by how Mexican gray 

wolves are dealt with in NM. Preservation and handling of wildlife should not be subject to any individual 

state’s biases. While it is honorable and appropriate that individual states should be consulted, federal oversight 

by definition results in the best decisions being made for said wildlife overall. Please vote against this proposed 

rule change. 

 

Written Comment: October 10, 2016. I do not agree with the rule change that would require USFWS to get a 

permit before releasing any more Mexican gray wolves into the wild. This change will make it harder for the 

federal government to do its job of Mexican gray wolf recovery and could throw the wolf into extinction. At last 

count there were only 97 found in the wild. They are one of the most endangered wolves in the world and their 

population had declined 12% since last count. USFWS has a legal and moral obligation to follow best available 

science and to do whatever is needed for Mexican wolf recovery. Captive breeding program have worked to 

maximize genetic diversity so captive wolves were to be released to increase population and genetic diversity. 

Wolves are essential for restoring a healthy balance to the ecosystem. Wolves generate economic growth. 

Public polls show overwhelming support for wolf recovery in NM and AZ. I am a mother who cares about our 

wildlife and the health of our wildlands so my children and all others can enjoy the beauty of this country. 

 

Written Comment: October 10, 2016. USFWS is required by federal law, under the ESA, to recover the 

Mexican gray wolf. Releases of wolves to the wild is a critical component of that recovery. This proposed rule 

change is another instance where a state that is hostile to lobo recovery is using politics to drive the lobo to 

extinction. It seems that AZ has been emboldened by similar rules in NM that have temporarily halted lobo 

recovery pending a court challenge to their legality. What the lobos need is science-based recovery, not political 

meddling. And, I am certain you do not want to be entangled in a court challenge similar to that which your 

neighbor NM is now involved. Do not let politics slow wolf releases, please abandon this rule change. 

 

Written Comment: October 11, 2016. I am writing in opposition to the proposed legislation to require the 

federal government to have to have a state permit prior to reintroducing the Mexican gray wolf to AZ forests. I 

am a strong advocate of keeping a healthy and thriving population of wolves in our forests and passing this 

legislation would severely hamper those efforts. Please reject this ruling. 

 

Written Comment: October 11, 2016. This new change would make it even harder for the federal government 

to do its job and recover lobos. 

 

Written Comment: October 11, 2016. U.S. Fish and Wildlife Service should not need a state permit before 
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releasing any additional Mexican gray wolves into the wild. These are wonderful animals and should be 

repopulated before it is too late. Please oppose R12-4-402. 

 

Written Comment: October 11, 2016. The Commission has proposed a new rule change in another attempt to 

drive the Mexican gray wolf to extinction. The rule change would require USFWS to get a state permit before 

releasing any additional Mexican gray wolves into the wild, but the State's ongoing opposition to wolves is 

already painfully clear. This new change would make it even harder for the federal government to do its job and 

recover lobos. USFWS is required by federal law, under the ESA, to recover the Mexican gray wolf. Releases 

of wolves to the wild is a critical component of that recovery. This proposed rule change is another instance 

where a state that is hostile to lobo recovery is using politics to drive the lobo to extinction. AZ has been 

emboldened by similar rules in NM that have temporarily halted lobo recovery pending a court challenge to 

their legality. What the lobos need is science-based recovery, not political meddling. Please do not let politics 

slow wolf releases; we urge you, the Commission, to abandon this rule change. 

 

Written Comment: October 11, 2016. I strongly oppose requiring USFWS to get a permit before releasing 

wolves. Wolves are a vital and necessary part of the ecosystem, as evidenced by what occurred in Yellowstone, 

where the environment is healthier than ever. Wolves also attract tourist dollars. Please let them do their work 

without more paperwork from you. 

 

Written Comment: October 11, 2016. I oppose R12-4-402. USFWS is required by federal law, under the 

ESA, to recover the Mexican gray wolf. Releases of wolves to the wild is a critical component of that recovery. 

This proposed rule change would give too much authority to a state that has already demonstrated its hostility to 

wolf recovery. Such a rule would not be in the wolf's best interest. 

 

Written Comment: October 11, 2016. I live in NM am writing in favor of the continuation of the wolf 

recovery program and against the proposed requirement of USFWS to obtain state permits to release more 

wolves. Our State benefits from tourism and the support of a healthy ecosystem that includes larger carnivores 

like wolves. 

 

Written Comment: October 12, 2016. The rule to notify will severely undermine efforts for a wolf recovery 

for the fact that many times these releases are subject to a variety of unknown changes that can call them off or 

press them forward to involve such a complicated procedure will hinder efforts for a sustained recovery. 

 

Written Comment: October 12, 2016. Wolves are a very important apex predator and a necessity in the health 

of our ecosystem. The reintroduction of the Mexican wolves is a success story in saving a highly endangered 

species, but the wolves are not out of the woods yet. We, as humans, have an obligation to help this species 

succeed. This rule is a step in the completely wrong direction. Please do not throw any roadblocks in the efforts 
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to save these majestic animals. 

 

Written Comment: October 12, 2016. As a person who has worked very hard to see the Mexican wolf 

recover, I ask that the following things be done: 1) First and foremost, follow the ruling of a Federal judge 

saying a comprehensive recovery plan be written and followed by 2017. The last plan was written in 1982. 2) 

Follow the plan which should expand Mexican wolf territory into the Grand Canyon and Southern UT 

establishing population groups in this area plus AZ, NM and MX. 3) We have over 250 wolves in 34 Species 

Survival programs in the U.S. and MX; these animals are owned by USFWS and I have been working with 

them for 7 years at Wolf haven International. Our pre-release facility has 14 Mexican wolves, many born in 

2015. Wolf Haven sent a family of 5 to Ladder Ranch this spring; that family is now a family of 11 (6 new pups 

born this year) and scheduled for release in NW MX where there is a small population of 20 wolves. It is 

shameful that MX is more supportive than AZ and NM in terms of releasing wolves into the wild. It took 

several law suits to get the 1982 plan written and to finally release these animals into the wild in 1998. Law 

suits are expensive for us to execute and you to defend. 5) Much of the land where cattle graze is owned by 

taxpayers. Voting data shows that over 80% of residents in both AZ and NM support wolves in the wild. 6) A 

robust population of animals is good for both the land and the herds that wolves hunt. 7) Ecotourism is a way 

for your states to make money. In the greater Yellowstone area, wolf viewing brings 35 million dollars per year 

to the local economy. In summary, we live in a democracy so let's follow the rule of the majority. We know that 

farmers and ranchers and wolves can live in harmony. There are zero depredations in the Frank Church 

Wilderness area in ID. This is due to Defenders of Wildlife teaching good animal husbandry techniques to 

ranchers and farmers and state programs that reimburse for depredation. Non-lethal techniques have been used 

in the heart of wolf and sheep country with success. People who donate to Defenders have paid for these 

programs and for depredation for many years. Why does AZ continue to obstruct progress? Do what is right and 

release wolves. Your ecosystem and the majority of citizens will thank you. 

 

Written Comment: October 12, 2016. I am opposed to the proposed rule change that would require USFWS 

to get a state permit before releasing more Mexican gray wolves into the wild. This would make it harder for the 

federal government to do its job of recovering lobos. I live in the Mexican gray wolf recovery area of the White 

Mountains of AZ and appreciate seeing lobos when I go into the wild. 

 

Written Comment: October 12, 2016. I wonder how it is you can proclaim on your website to "manage, 

protect and conserve wildlife resources" while at the same time work to obstruct the recovery of Mexican gray 

wolves. Science is our best guide to a healthy recovery and yet you have discarded the facts to push your own 

personal agenda. Arbitrary boundaries, lack of genetic diversity, and a poor history of decision making on the 

state level has led to a less than acceptable recovery plan and management. I oppose the proposed rule change 

(R12-4-402) and hope that you take a long look at what this would mean when it comes to protecting and 

conserving the Mexican gray wolves. 
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Written Comment: October 12, 2016. I am very disappointed in how the Department is catering to a minority 

of individuals and not listening to the statewide and nationwide polls that strongly support Mexican wolf 

recovery. These animals are an important public trust resource for all citizens, not just folks that live in AZ. Do 

not sabotage and obstruct the recovery of this important animal. I am amazed at how anti-predator all state 

wildlife agencies are; even in urbanized Massachusetts. Please have your wildlife leaders work for wildlife, 

including predators, and not against them. Allowing AZ to blackball the Feds by denying permits is a low blow 

and should not be a part of the wildlife professionals' jobs to recover an international important animal, the 

Mexican Wolf. 

 

Written Comment: October 12, 2016. USFWS is required by federal law, under the ESA, to recover the 

Mexican gray wolf. Releases of wolves to the wild is a critical component of that recovery. This proposed rule 

change is another instance where a state that is hostile to lobo recovery is using politics to drive the lobo to 

extinction. AZ has been emboldened by similar rules in NM that have temporarily halted lobo recovery pending 

a court challenge to their legality. We must send a clear message to the unelected AZ Game and Fish 

Commission that what the lobos need is science-based recovery, not political meddling. 

 

Written Comment: October 12, 2016. I have followed the recovery of the Mexican wolf and it is clear that 

more need to be released into the wild. The genetic make-up of the Mexican wolf is already compromised, but 

many normal wolves have been born in captivity. If they are not released, there will be major problems given 

the reduction of the wild population. I urge you not to succumb to pressure from the State regarding the release 

of the wolves. This will lead to further degradation of the gene pool and the ultimate extermination of this 

wonderful animal, which can ultimately result in an improved ecosystem, as have the gray wolves in 

Yellowstone. 

 

Written Comment: October 12, 2016. The proposed rule change is another attempt to drive the Mexican gray 

wolf to extinction. The rule change would require USFWS to get a state permit before releasing any additional 

Mexican gray wolves into the wild, but the State’s ongoing opposition to wolves is already painfully clear. This 

new change would make it even harder for the federal government to do its job and recover lobos. Do not let 

politics slow wolf releases, please urge the Commission to abandon this rule change. USFWS is required by 

federal law, under the ESA, to recover the Mexican gray wolf. Releases of wolves to the wild is a critical 

component of that recovery. This proposed rule change is another instance where a state that is hostile to lobo 

recovery is using politics to drive the lobo to extinction. AZ has been emboldened by similar rules in NM that 

have temporarily halted lobo recovery pending a court challenge to their legality. We must send a clear message 

to the unelected Commission that what the lobos need is science-based recovery, not political meddling. 

 

Written Comment: October 13, 2016. This ruling needs to change, they need to release more Mexican wolves 
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to keep the species going and have more diversity. These wolves are very essential to the environment. Without 

these predators there will be destruction to trees, rivers, etc. The deer, elk, and others will keep the trees at a 

certain level and they will not grow. Please see what happened in Yellowstone without the wolves and also see 

how reintroducing them Yellowstone is thriving. Since the Mexican wolf, Canis lupus baileyi, is the second-

most endangered canid species in the US, genetic considerations must supersede any single state controlling or 

slowing recovery of this naturally, thinly dispersed species. Genetic science shows clearly that recovery from 

small populations must be assisted as quickly as humanly possible, due to issues of small populations trending 

toward homozygosity, continually diminishing in allelic diversity for so long as any subpopulation and, in this 

case, the entire population remains below numbers and genetic variation that allow for increase. See (Allee 

effect/Positive density dependence and easily-accessed peer-reviewed research on Minimum Viable wolf and 

mammalian Populations, which numbers tend to be above 500 to as much as 5,000 or more) for a more 

complete understanding by the Commission of the catastrophic effect of holding populations to small numbers 

and isolation through inhibiting continuing releases of new individuals. Because slight but important mutations 

occur, as well as due to the fact that offspring only contain one half of the alleles of any single parent, with 

some randomness occurring in what is passed on to offspring, there are different genes still available only in the 

captives that have been bred for just this purpose. In simple words, only continuing releases will save this desert 

country adapted species, through which the ecological health of the entire North American southwest depends. 

AZ shares borders with: 1. MX, although there are no wolves within hundreds of miles, the nearest first and 

very recent release and attempted recovery of less than ten so far in Sierra Madre Oriental, around the state of 

Nuevo Leon, several hundred miles; a tiny recently released population almost certain not to develop dispersers 

to AZ. 2. NM, a state actively attempting to resist actions of under ESA, although sharing the remnant tiny 

restored Canis lupus baileyi population. 3. CO, which has ruled in probable violation of Constitution, against 

active release and recovery; there are no known individuals of baileyi in the suitable habitat of southern CO. 4. 

UT, another state which suffered the eradication of wolves genetically highly similar to C. l. baileyi. 5. While 

there is 20th century evidence of extremely closely genetically related baileyi in southeastern CA, its presence 

there may be viable, but has never been assured. Evidence from Indian languages point to the probability, 

beyond the specimen taken in the 1920s. Thus, AZ exceeds its authority in attempting to prevent interstate 

recovery of an originally widely distributed US species whose habitat includes but is not limited to AZ. This is 

the legal essence upon which to cease attempt to control reintroduction and recovery. The original misguided 

eradication of this adapted subspecies from AZ and all states, and the succeeding eradication from mid-MX, all 

the way to related and necessary gene pool of the genetically different wolves of the Northern US, has led to an 

ongoing extinction crisis. The original 7 C. l. baileyi forebears captured for captive breeding and release 

constituted a severe bottleneck of relatively homozygous DNA, which is exacerbated literally dangerously 

increased through the limited reproduction now existing, through continuing to refuse release of offspring. This 

crisis' existence is supported by genetic science and actual DNA testing. Additional variation through differing 

expression of genes occurs, and this important consideration requires that high variation be maintained without 

the restrictions which have hampered it right now only attained through continuing releases of captive variants, 
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as the extremely tiny variation in the present wild population diminishes through losses and the low 

reproduction illustrated by the diminution which has begun to occur in that wild population. Eastern and 

Northern AZ especially is critical habitat and connectivity, although previous decisions preventing designation 

have been steered by corrupt politics rather than genetic and habitat realities. On the dangerous ecological 

mistake of limiting wolf presence: The Kaibab Plateau suffered a severe irruption of ungulates following 

eradication of baileyi conspecifics, and that irruption was followed by population overshoot, habitat degradation 

by that ecologically-released herbivore, and consequent mass starvation. Only the keystone apex predator, C l 

baileyi, can diminish such extreme fluctuations within the natural ecosystems it formerly balanced. As an 

illustration, please notice the presence of increased levels of communicable diseases in deer populations in the 

central and eastern US where human social resistance and lack of safe habitat for wolf presence (wolves are not 

dangerous to humans; humans are extremely dangerous to wolves) from TX. The genetic variability mentioned 

above is also a vital factor in adding disease resistance to the wolf population, another reason for assisting, not 

hampering new releases. As the Commission well knows, the NM judicial/political situation is only extant due 

to preliminary injunction in a lower court, and not through any accepted law. It is not proper to rule until that 

case is resolved fully, as the genetic loss is presently so critical that AZ is vital to the urgent need of the species 

and indeed, the entirety of the ecosystems in which it flourished and was the key faunal and floral diversifier. 

By attempting to add bureaucratic difficulties seems clearly to send this particular species into extinction. This 

is neither morally nor biologically or scientifically a correct action. The refusal to justify in your rulemaking 

Section 6 of any study, scientific, or public, is obviously unjustifiable in itself. The public good of both AZ's 

citizens, environment, and wildlife, as well as the US public and Federal Government's mandated interests, are 

or should be the major considerations. The Commission may be operating under fallacious and unscientific 

premises in any possible ruling concerning wolf effects on prey species, as predators are entirely dependent 

upon prey numbers, and not the reverse. Additionally, the entire US public, past, present, and future, have a 

primary stake in the recovery of wolves and the restoration of intact ecosystems, especially on federal and all 

state public lands. This consideration supersedes any single state or group of states' legislation, regulation, or 

rulings. AZ will, should this rulemaking be effected, set the state up for an unending series of costly judicial 

proceedings. This is due to the clear preference of the majority of the public for restoration of native species and 

healthy intact ecosystems on public lands and in any and all habitat critical for survival and genetic connectivity 

of a species. To pursue this unseemly rule will both guarantee extreme genetic jeopardy of this vital wolf, and 

will expose the inherent unethical intent of all who pursue this anti-wildlife, anti-environmental rule. The 

rulemaking contains language intended to obfuscate the nativity and historical existence of this species; it also 

appears to intentionally introduce vague falsehood, as predators tend to decrease communicable illness in 

ungulate herbivore species, and not increase its likelihood. While very few parasites use multiple host 

transmission, most and the most dangerous, result from overabundance of the herding species and the domestic 

introduction by livestock interests. Wildlife commissions in some states intentionally effectively “farm” species. 

In states like ID, such efforts fail due precisely to ecological succession in natural areas. The wolves of ID play 

no part in elk reduction, proven by scientific study. Science has shown that no predator can endanger prey (the 
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woodland caribou problem in BC is entirely a result of habitat loss, fragmentation by heavy road construction 

cutting forest up into easily entered segments by machine transportation of too many hunters and poachers, and 

insufficient previous consideration and protection against human take of those ungulates. The sole responsibility 

for such endangerment of prey species has historically been human hunting and exclusion by grazing interests. 

A minimum of around half a million wolves is scientifically estimated to have lived in balance with millions 

upon millions of ungulates in North America before the 1800s advent of heavy human presence and hunting 

pressures. Any other assertion is intentional or ignorant falsehood. MT and WY seek actively to continue to 

persecute and eradicate wolves, as was proven by their policies in effect as soon as federal protection was so 

corruptly lifted. Those Northern Rocky states attempt to farm ungulate species, preventing recovery of native 

Ursus arctos as well as Canis lupus. Science coming out of the isolated federally protected Yellowstone is 

showing that wolves are vital to prevention of erosion, maintenance of water quality, through their promotion of 

plant and animal diversity. Wolves keep wild ungulates moving, instead of sedentary, and thus the attempts to 

farm wild ungulates through preventing natural numbers of predators is counterproductive. The diversity 

increase occurring through unrestricted wolf presence includes migratory bird diversity, so important in every 

state, both to consumptive users, the far greater number of non-consumptive wildlife users, and to ecosystems 

from Arctic to tropics. This issue of interstate mobility, again, supersedes any “right” any single state has to 

prevent, slow, or even manage the recovery of any species. If necessary, this issue will be fought in costly 

judicial proceeding until that ecological and social reality prevails over special interest controls over any state 

wildlife agency. As a student of wildlife and ecology, and as a lifetime avid non-consumptive user of the US' 

remaining public lands, as well as MX for both purposes, I take grave exception to the intent of this specific 

rulemaking, due to its obvious intent to prevent the recovery across a six-state area (ecologically identical 

wolves to baileyi also existed in TX and OK, making it de facto a seven-state area). The situation is desperate 

for this important species and AZ wildlife interests should rather make rules inviting swiftest possible active 

reintroduction and recovery. 

 

Written Comment: October 13, 2016. I am writing to encourage no rule changes that would hinder the release 

of Mexican gray wolves in AZ. 

 

Written Comment: October 13, 2016. Mexican gray wolves are already struggling to survive in this world, so 

why make it harder? The new rule that has been put out there makes it harder and takes longer for the wolves to 

be released. Being released into their natural habitat is a critical component for the recovery of a Mexican gray 

wolf, so making it wait longer to be permitted to enter its natural habitat can be damaging. This new rule is just 

another way to drive Mexican gray wolves to extinction. This new rule makes it harder for USFWS to do its job 

and would also cost the state time and money, which is something we do not have an infinite amount of. Also, 

some scientists have recommended that additional wolves be released sooner rather than later in order to 

promote greater genetic diversity in the wolf population. Overall, this new rule will only hurt the Mexican gray 

wolves, not help them. 
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Written Comment: October 13, 2016. I am writing to encourage you to abandon the new proposal that is in 

the works to hurry the extinction of our Mexican gray wolves. Do you want to be responsible for the extinction 

of these wolves after all the work done to bring them back? The politics have to end, predators help keep our 

prey animals strong and end the life of those that are diseased or dying. Hunters do nothing to keep the herd 

strong, they take out the biggest and the best. I feel USFWS should focus their attention on nonnative species 

and turn the rest of their budget over to helping ranchers coexist with our predators. Why do not you put that in 

a proposal to them, our prey animals are a couple hundred miles away from becoming infected with CWD, why 

would you risk that over politics? Your job is to help wildlife, not just the ones ranchers and hunters like 

because they can be killed and eaten and do not get in their way. The boundary rule is another ridiculous part of 

the proposal, how can you try to limit where a wild animal goes? Mother Nature directs animals according to 

food, water, and wildness. The Grand Canyon area is perfect and just think how many bison calves the wolves 

would take; which would take care of another one of your problems naturally. Please, get the politics out and let 

science regulate our wildlife and quit making it impossible for these Lobos to survive. 

 

Written Comment: October 13, 14, 15, and 16 and December 1, 2016 (received 856 form letters from 

Sierra Club/KnowWho Services as follows: 496 on 10/13/16; 136 on 10/14/16; 42 on 10/15/16; 9 on 

10/16/16; and 173 on 12/01/16) I urge the AZ Game and Fish Commission to reject the proposed rule R12-4-

402, which would further hinder recovery of Mexican gray wolves in AZ. The rule change would require 

USFWS to obtain a state permit before releasing additional wolves into AZ. This makes it harder for USFWS to 

do its job and would also cost the state precious time and money. Scientists have recommended that additional 

wolves be released sooner rather than later in order to promote greater genetic diversity in the population. What 

wolves need is science-based recovery, not political meddling. Wolves are a natural and important part of our 

ecosystem. AZ should work with USFWS to ensure recovery of this species, rather than continue to try to derail 

the reintroduction program. Please reject this proposed rule. 

 

Written Comment: October 13, 2016. The proposed new rule change is another attempt to drive the Mexican 

gray wolf to extinction. The rule change would require USFWS to get a state permit before releasing any 

additional Mexican gray wolves into the wild, but the state's ongoing opposition to wolves is already painfully 

clear. This new change would make it even harder for the federal government to do its job and recover lobos. 

Keep our environmental alive, keep wolves alive, work to keep us all health. 

 

Written Comment: October 13, 2016. The proposed new rule change is another attempt to drive the Mexican 

gray wolf to extinction. The rule change would require USFWS to get a state permit before releasing any 

additional Mexican gray wolves into the wild, but the state’s ongoing opposition to wolves is already painfully 

clear. This new change would make it even harder for the federal government to do its job and recover lobos. 

USFWS is required by federal law, under the ESA, to recover the Mexican gray wolf. Releases of wolves to the 
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wild is a critical component of that recovery. This proposed rule change is another instance where a state that is 

hostile to lobo recovery is using politics to drive the lobo to extinction. What the lobos need is science-based 

recovery, not political meddling. Please try to remember that the recovery of the Mexican gray wolf will, in the 

long run, have a positive effect on the local environment. 

 

Written Comment: October 13, 2016. Wolf reintroduction has helped echo systems thrive. Yellowstone is a 

prime example with the Yellowstone River being restored after wolves began keeping elk on the move and from 

browsing and killing young trees. I urge the Commission to reject the proposed rule R12-4-402, which would 

further hinder recovery of Mexican gray wolves in Arizona. The rule change would require the USFWS to 

obtain a state permit before releasing additional wolves into Arizona. This makes it harder for the USFWS to do 

its job and would also cost the state precious time and money. Scientists have recommended that additional 

wolves be released sooner rather than later in order to promote greater genetic diversity in the population. What 

wolves need is science-based recovery, not political meddling. Wolves are a natural and important part of our 

ecosystem. Arizona should work with the USFWS to ensure recovery of this species, rather than continue to try 

to derail the reintroduction program. 

 

Written Comment: October 13, 2016. I urge the Commission to reject the proposed rule R12-4-402, which 

would further hinder recovery of Mexican gray wolves in AZ. The rule change would require USFWS to obtain 

a state permit before releasing additional wolves into AZ. This makes it harder for the USFWS to do its job and 

would also cost the state precious time and money. Scientists have recommended that additional wolves be 

released sooner rather than later in order to promote greater genetic diversity in the population. What wolves 

need is science-based recovery, not political meddling. Wolves are a natural and important part of our 

ecosystem. The Department should work with USFWS to ensure recovery of this species, rather than continue 

to try to derail the reintroduction program. In AZ, we seem to have bureaucrats, led by our great governor and 

legislators, who do not understand the basic rule of common sense. Say after me, local bureaucrats are entitled 

to your own opinions, but not your own facts. Because I believe and act by science, I am pretty sure that there is 

little need for grazing land for cattle, sheep, etc. and we would all be well served by the return of wolves into 

our environment and eliminate animals of danger to the environment (livestock). These animals are to the soil 

what coal burning is to the air, out of date and doomed to fail. 

 

Written Comment: October 13, 2016. My husband and I urge the Commission to reject the proposed rule 

R12-4-402, which would further hinder recovery of Mexican gray wolves in AZ. The rule change would require 

USFWS to obtain a state permit before releasing additional wolves into AZ. This makes it harder for the 

USFWS to do its job and would also cost the state precious time and money. Scientists have recommended that 

additional wolves be released sooner rather than later in order to promote greater genetic diversity in the 

population. What wolves need is science-based recovery, not political meddling. Wolves are a natural and 
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important part of our ecosystem. AZ should work with the USFWS to ensure recovery of this species, rather 

than continue to try to derail the reintroduction program. Please do not impede endangered species recovery. 

 

Written Comment: October 13, 2016. I urge the Commission to reject the proposed rule R12-4-402, which 

would further hinder recovery of Mexican gray wolves in AZ. The rule change would require USFWS to obtain 

a state permit before releasing additional wolves into AZ. This makes it harder for the USFWS to do its job and 

would also cost the state precious time and money. Scientists have recommended that additional wolves be 

released sooner rather than later in order to promote greater genetic diversity in the population. What wolves 

need is science-based recovery, not political meddling. Wolves are a natural and important part of our 

ecosystem. AZ should work with the USFWS to ensure recovery of this species, rather than continue to try to 

derail the reintroduction program. I would like to know why this interference is occurring. The job of USFWS is 

to manage just that. Adding and extra layer costs more time and money and causes a still further lack of things 

occurring in a timely fashion. Where will the money come from? The political layer has been taking on more 

and more of things that should be handled by the department that was designed to do it. As well educated 

people, often with experience in business you know what happens in business that is large and complicated and 

yet the boss tries to keep his fingers in all the pies. Don't. Be sensible and reasonable and trust and allow your 

people - the state employees - to do their jobs. 

 

Written Comment: October 13, 2016. I urge the Commission to reject the proposed rule R12-4-402, which 

would further hinder recovery of Mexican gray wolves in AZ. The rule change would require the U.S. Fish and 

Wildlife Service to obtain a state permit before releasing additional wolves into AZ. This makes it harder for the 

USFWS to do its job and would also cost the state precious time and money. Scientists have recommended that 

additional wolves be released sooner rather than later in order to promote greater genetic diversity in the 

population. The state has already erected a number of barriers to wolf recovery; this would be yet another 

hurdle for the species and the federal government. What wolves need is science-based recovery, not political 

meddling. Wolves are a natural and important part of our ecosystem. AZ should work with the USFWS to 

ensure recovery of this species, rather than continue to try to derail the reintroduction program. 

 

Written Comment: October 13, 2016. The forest service tried to bring the wolf to Yellowstone in 1998. 

Really did work out. The cattle farms were upset because the wolf hunt the cattle for food, so they killed most 

of them. What wolves need is science-based recovery, not political meddling. Wolves are a natural and 

important part of our eco system. Please reject this proposed rule. 

 

Written Comment: October 14, 2016. I oppose the rule change requiring USFWS to obtain a state permit 

prior to releasing Mexican gray wolves, the rule change has the potential to limit the number of wolves released 

into the wild, thereby limiting genetic diversity. Wolves, as do all predators, play a vital part in ecosystem 

health, and anything which stands in the way of restoring natural balance is detrimental to the health of the 
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grasslands and forests of this state. I urge the Commission to abandon the potential rule change. 

 

Written Comment: October 14, 2016. WildEarth Guardians is a non-profit organization dedicated to 

protecting and restoring the wildlife, wild places, wild rivers, and health of the American West. We operate an 

office in Tucson, AZ, have one category of members, and have 201 members and over 4,000 supporters in the 

state. We also have over 168,000 members and supporters nationwide, many who visit AZ. WildEarth 

Guardians has an organizational interest in the proper and lawful management of wildlife in AZ and across the 

American West. Our members, staff, and board members have significant aesthetic, recreational, scientific, 

inspirational, educational, and other interests in the conservation, recovery, and restoration of wildlife in AZ. 

Wildlands Network is a non-profit organization dedicated to ensuring a healthy future for nature and people in 

North America by scientifically and strategically supporting networks of people protecting networks of 

connected wildlands. Wildlands Network has staff in Tucson, Portal, and Flagstaff, AZ and the organization, 

staff, members, and board all have significant aesthetic, recreational, scientific, inspirational, educational, and 

other interests in the management, conservation, recovery and restoration of wildlife in AZ. Wildlands Network 

has over 14,064 members, with 284 members that reside in AZ, all of which are general members, which is the 

only category of individual membership for Wildlands Network. We appreciate your consideration of the 

following comments on the proposed rule, submitted on behalf of WildEarth Guardians and Wildlands 

Network. The views expressed are the official position of WildEarth Guardians. Likewise, the views expressed 

are the official position of Wildlands Network. The Commission’s proposal seeks to amend AZ’s existing 

wildlife importation permitting law and is being proposed under the auspices of ensuring the Department’s 

continuing control over management of the state’s wildlife resources. However, the proposed rule may have 

potentially devastating impacts upon recovery efforts for many of the State’s most critically imperiled species 

of wildlife, including, for example, the recovery and reintroduction of federally protected Mexican wolves in 

AZ. With this rulemaking, the Commission is considering adding the following provision to the existing 

language: “D. Performing activities authorized under a federal license or permit does not exempt a federal 

agency or its employees from complying with state permit requirements.” The proposed rule thereby seeks to 

codify in state law a requirement that federal agencies, such as USFWS, and their employees, must obtain 

Commission approval via the wildlife permitting requirements of the Arizona Administrative Code and Revised 

Statutes before carrying out their duties under federal laws, such as the ESA, 16 U.S.C. § 1531 et seq. The 

proposed rule’s approach is legally deficient. First, the proposed rule violates the doctrine of preemption. 

Second, the Commission’s reliance on NM’s analogous approach to requiring federal agencies to obtain state 

wildlife permits is in error. Finally, we note that the Commission has violated the Administrative Procedure Act 

(APA) with regards to the promulgation of the proposed rule, and that the Commission’s actions therefore 

cannot serve as the foundation for the promulgation of a valid rule. Accordingly, we request the Commission 

withdraw the proposed rule. The proposed rule would interfere with USFWS’s ability to carry out its statutory 

responsibilities under the ESA. As a result, the proposed rule violates our nation’s foundational legal doctrine of 

preemption. The doctrine of preemption is a longstanding legal concept rooted in the Supremacy Clause of the 
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US Constitution, which states that “[t]his Constitution, and the laws of the United States . . . shall be the 

supreme law of the land; and the judges in every state shall be bound thereby, anything in the Constitution or 

laws of any State to the contrary notwithstanding.” The Supreme Court has interpreted this provision to mean 

that “the States have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, 

the operations of the constitutional laws enacted by Congress to carry into execution the powers vested in the 

general government.” A federal law may preempt state law in three ways. First, Congress may expressly 

preempt state law by enacting a federal law that “explicitly define[s] the extent to which it intends to preempt 

state law.” Second, “Congress may indicate an intent to occupy an entire field of regulation, in which the States 

must leave all regulatory activity in that area to the Federal Government.” Third, “if Congress has not displaced 

state regulation entirely, it may nonetheless preempt state law to the extent that the state law actually conflicts 

with federal law.” Such a conflict may arise “when compliance with both state and federal law is impossible,” 

or “when the state law stands as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress.” Of primary relevance to the Proposed Rule at issue here are the first and third methods 

of preemption. Although wildlife management has traditionally been a subject of great state importance, the 

U.S. Court of Appeals for the Fourth Circuit has noted that “[s]tate control over wildlife . . . is circumscribed by 

federal regulatory power.” Thus, a state law that is either (1) expressly preempted by a federal statute, (2) in 

direct conflict with a federal statute, or (3) prohibitive of the accomplishment of a federally mandated objective, 

must fall to the “supreme law of the land,” as implemented by the federal government. While the ESA does not 

prohibit state regulation in the importation of wildlife outright, the ESA does directly preempt state laws and 

regulations addressing importation or exportation of ESA- listed species that conflict with the ESA. Section 

1535(f) states, "Any state law or regulation which applies with respect to the importation or exportation of, or 

interstate or foreign commerce in, endangered species or threated species is void to the extent that it may 

effectively (1) permit what is prohibited by this chapter or by any regulation which implements this chapter, or 

(2) prohibit what is authorized pursuant to an exemption or permit provided for in this chapter or in any 

regulation which implements this chapter." The U.S. Court of Appeals for the Ninth Circuit has interpreted this 

provision as not entirely forbidding state wildlife statutes, “[r]ather, it allows full implementation of [state law] 

so long as the [state] statute does not prohibit what the federal statute or its implementing regulations permit.” 

The Commission must recognize that ESA section 1535(f) prohibits, on preemption grounds, what the proposed 

rule attempts to achieve. First, the ESA’s express preemption provision preempts the proposed rule as written. 

Second, the provision preempts potential Commission permit denials against federal agencies, such as USFWS, 

under the proposed rule as applied. The ESA preempts, and voids, any state law or regulation concerning the 

importation of endangered species that prohibits that which is authorized under the Act. 20 Section 1539(j) 

authorizes the “release (and related transportation) of any population . . . of an endangered species . . . if the 

Secretary [of the Department of the Interior] determines that such release will further the conservation of the 

species.” The Secretary determined that the release of the endangered Mexican wolf under the experimental 

population provision of the ESA will further the conservation and recovery of the species. Thus, if a state law or 

regulation prohibits the importation of endangered Mexican wolves into a state, and thus interferes with the 
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release of experimental Mexican wolf populations, the ESA will supersede that state regulation. The proposed 

rule adds a provision to the existing Administrative Code section R12-4-402 clarifying that “[p]erforming 

activities authorized under a federal license or permit does not exempt a federal agency or its employees from 

complying with state permit requirements.” This revision is in direct conflict with section 1535(f) of the ESA. 

The proposed rule, as applied in the context of Mexican wolves, regards the importation of an endangered 

species and could prohibit or hamper the Mexican wolf reintroduction program authorized by section 1539(j) 

and the Mexican wolf experimental population rule. “It is well settled that ‘when Congress legislated within the 

scope of its constitutionally granted powers, that legislation may displace state law.’” “The plain meaning of 

[the ESA’s] preemption provision is that the ESA . . . displaces those state laws regulating ‘the importation or 

exportation of, or interstate or foreign commerce in’ endangered species.” The Ninth Circuit Court of Appeals 

has held the ESA preempts a state law where it would prohibit a federally authorized activity being carried out 

in accordance with the ESA. Congress made its preemptive authority clear in the ESA, and a state may not 

impose regulations to supersede a federal program concerning endangered species. Thus, the Proposed Rule is 

preempted at the outset considering the plain language of ESA section 1535(f). In addition to the added 

language of the proposed rule being preempted by the ESA in its own right, the proposed rule is preempted by 

the ESA as applied as well. For example, if the Commission were to use the proposed rule as justification to 

prohibit the importation of endangered species authorized under the ESA’s experimental population rule, the 

State would effectively be directly impeding an authorized federal program. In the context of Mexican wolves, 

for example, this would result in the direct inhibition of a federally approved reintroduction program. A state 

law must fall where it “stands as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress.” As such, any future Commission permit denials under the proposed rule would be 

expressly preempted by section 1535(f) because they would effectively (1) prohibit that which is authorized 

under the Act, and (2) serve to impede a federally mandated program. The Department of the Interior’s 

(“Interior”) “Fish and Wildlife Policy,” which describes Interior’s approach to state-federal relationships with 

respect to all wildlife laws (including the ESA) for all Interior agencies (including USFWS), is not to the 

contrary. 43 C.F.R. Part 24. This policy recognizes that “Congress has charged the Secretary of the Interior with 

responsibilities for the management of certain fish and wildlife resources, e.g., endangered and threatened 

species.” Id. § 24.3(c). However, “Federal authority exists for specified purposes while State authority 

regarding fish and resident wildlife remains the comprehensive backdrop applicable in the absence of specific, 

overriding Federal law.” Id. § 24.1(a). Importantly, though the policy states that, in carrying out “programs 

involving reintroduction of fish and wildlife,” USFWS “shall” “[c]onsult with the States and comply with State 

permit requirements in connection with [reintroduction programs],” the policy explicitly provides that the 

Secretary of the Interior need not comply with state permit requirements “in instances where [she] determines 

that such compliance would prevent [her] from carrying out [her] statutory responsibilities.” Id. § 24.4(i)(5)(i). 

As a result, though this policy shows a preference for complying with state permits, that preference is 

inapplicable where it conflicts with the federal law at issue. Because the Id. § 24.4(i)(5)(i le as written would 

conflict with the ESA, there is no preference, and certainly no requirement, that USFWS comply with state 
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permitting requirements. Accordingly, the Commission should withdraw the Proposed Rule on preemption 

grounds. The Commission states that the impetus for the proposed rule is the ongoing litigation concerning 

analogous wildlife importation permitting regulations applied to USFWS’s Mexican wolf reintroduction and 

recovery program in the State of NM. However, the Commission’s reliance on NM’s intermediary success in 

obtaining a preliminary injunction in that case is in error. Notably, the decision is on appeal to the U.S. Court of 

Appeals for the Tenth Circuit. Additionally, USFWS and intervenors in the case (including WildEarth 

Guardians) have compelling arguments for why the preliminary injunction was rendered in error. We caution 

the Commission to avoid following in NM’s footsteps in this regard, as NM is unlikely to prevail on the merits. 

First, as discussed above, the Commission cannot ignore that Interior’s policy providing a preference for 

compliance with state permitting requirements contains an important exception for instances where compliance 

would “prevent” the Interior agencies from “carrying out” their “statutory responsibilities.” The ESA requires 

USFWS to recover Mexican wolves. However, if the Commission denies USFWS state wildlife permits under 

the proposed rule, the State would effectively be preventing USFWS from carrying out the very actions it has 

determined are essential to recover the Mexican wolf. Among other things, wolf releases in AZ are necessary in 

order to improve the dwindling genetic diversity in the wild population. Without additional successful releases, 

the effects of inbreeding will increase and the population may not be able to survive. Second, and as also 

discussed above, the Commission cannot ignore the plain language of the ESA in an attempt to circumscribe 

federal prerogatives here. In carrying out its duties under the ESA, USFWS is charged with cooperating with 

the states to the “maximum extent practicable.” The ESA does not allow states to exercise veto authority over 

USFWS’s implementation of the Act. Interior’s “Fish and Wildlife Policy” is not to the contrary, and, even if it 

ostensibly were, C.F.R. §24.4(i)(5)(i) must be read consistently with the provisions of the ESA and its 

implementing regulations, which make this lack of a state veto clear. As such, the Proposed Rule is an 

inappropriate attempt to exercise power over a federal agency that the State simply does not have. In short, the 

Commission’s reliance on NM’s recent attempts to obstruct the federal government from releasing critically 

imperiled Mexican wolves into that state in order to justify the proposed rule is in error and is highly vulnerable 

to a legal challenge. As discussed above, the Proposed Rule is in excess of the State’s authority to act as a 

matter of federal law. However, it is also in violation of the APA. The APA “distinguishes between claims that 

a rule lacks conformity with an agency’s statutory authority and claims that an agency failed to follow required 

procedures when promulgating a rule.” Samaritan Health Sys. v. Ariz. Health Care Cost Containment Sys. 

Admin., 11 P.3d 1072, 1076 (Ariz. Ct. App. 2000). While APA section 41– 1034 provides for the right to seek 

declaratory judgments regarding the substantive legal validity of rules, APA section 41–1030(A) provides that a 

rule is invalid unless it is promulgated in substantial compliance with the procedures required by the APA. See 

id.; see also, e.g., ARIZ. REV. STAT. § 41- 1034; ARIZ. REV. STAT. § 41-1030(A); Ariz. State Univ. ex rel. 

Ariz. Bd. of Regents v. Ariz. State Ret. Sys., 349 P.3d 220, 227–28 (Ariz. Ct. App. 2015). The proposed rule 

represents both types of violations because it is in excess of the Commission’s authority and because it is not 

being promulgated in compliance with the procedures required by the APA. First, for the same reasons that the 

proposed rule is in violation of the federal prohibition against preemption, it is also in excess of the 



NFRM - 29 

 

Commission’s authority to promulgate this rule. This indicates that the proposed rule is also in violation of the 

substantive provisions of the APA barring agencies from engaging in rulemaking outside the legislature’s grant 

of authority. See ARIZ. REV. STAT. § 41-1030(C) (forbidding agencies from promulgating rules “under a 

specific grant of rulemaking authority that exceeds the subject matter areas listed in the specific statute 

authorizing the rule.”); ARIZ. REV. STAT. § 41-1001.01(A)(8) (stating in the “Regulatory bill of rights” 

section of the APA that a person “[i]s entitled to have an agency not make a rule under a specific grant of 

rulemaking authority that exceeds the subject matter areas listed in the specific statute.”). The legislature could 

not, and in fact did not, provide the Commission with a grant of authority that would allow it to preempt the 

relevant provisions of the ESA. Therefore, in promulgating a rule that does just that, the Commission is acting 

in excess of its authority. As a result, even if the Commission does finalize the proposed rule, the Governor’s 

Regulatory Review Council will have to strike the proposed rule down because it violates the Supremacy 

Clause. See ARIZ. REV. STAT. § 41-1052(D)(9) (“The council shall not approve the rule unless: … The rule is 

not more stringent than a corresponding federal law unless there is statutory authority to exceed the 

requirements of that federal law.”). With regard to the procedural violations, the Commission did not adequately 

provide published notice of “[t]he time during which written submissions may be made” in the Notice of 

Rulemaking Docket Opening. See ARIZ. REV. STAT. § 41-1021(b)(5); see also ARIZ. ADMIN. CODE § R1-

1-205(B)(7) (requiring that the notice of rulemaking docket opening provide “[t]he time-frame the agency will 

accept written comments.”). The Notice of Rulemaking Docket Opening only provides that comments will be 

accepted “Monday through Friday from 8:00 a.m. until 5:00 p.m.” Ariz. Admin. Reg. 2569 (Sept. 16, 2016). 

This does not provide the date by which comments must be received, a crucial piece of information if 

individuals wish to have their comments considered by the Commission. This failure is a serious violation of the 

terms of the APA that could not be cured by the proposed rule, but we also point out that this information was 

not included in the proposed rule either. Therefore, the Commission left interested parties entirely unaware of 

the period during which they could provide comments on the proposed rule in violation of both the text and the 

purpose of the APA. See ARIZ. REV. STAT. § 41-1001.01 (outlining the APA’s “regulatory bill of rights” that 

provides any person with the right to provide “written comments or testimony on proposed rules to an agency 

[and have] the agency adequately address those comments.”); Ariz. Dep’t of Revenue v. Care Computer Sys., 

Inc., 4 P.3d 469, 475–76 (N.M. Ct. App. 2000) (discussing public involvement purpose of the APA); Carondelet 

Health Servs., Inc. v. Ariz. Health Care Cost Containment Sys. Admin., 895 P.2d 133, 138, 141 (N.M. Ct. App. 

1994) (same). The minimum time period for comments from the APA cannot cure this deficiency as it only 

provides a minimum time, “at least thirty days,” and not an automatic, or even a presumptive, time limit. ARIZ. 

REV. STAT. § 41-1023(B); ARIZ. REV. STAT. § 41-1022(D). Furthermore, reading the “at least thirty days” 

language as obviating the need to provide a specific time period in the Notice of Rulemaking Docket Opening 

would read the express requirement that the time period be included in the Notice of Rulemaking Docket 

Opening out of both AZ Revised Statutes section 41-1021(b)(5) and AZ Administrative Code section R1-1-

205(B)(7). Therefore, the failure to include a time by which all comments must be received is a serious 

violation of the APA. As a result of these shortcomings, both the procedure used in the promulgation of the 
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proposed rule and its substance are in violation of the APA, and the proposed rule is illegal for these reasons as 

well. In sum, we respectfully urge the Commission to withdraw the proposed rule and allow essential wildlife 

recovery programs to proceed in the State. 

 

Written Comment: October 14, 2016. The USFWS appreciates the continued partnership of the AZ Game and 

Fish Department in the conservation and recovery of a number of our trust resources. For example, our agencies 

have a long history of working together on migratory birds, fisheries, National Wildlife Refuges, NRDA, and 

Mexican wolf recovery, and we expect to continue this collaborative relationship into the future. We are 

fortunate in our association with the AZ Game and Fish Department in that when we have had differences of 

opinion regarding resource management issues, we have collaborated to find amiable solutions to our 

differences. The proposed rule, R12-4-402, that is being considered by the AZ Game and Fish Commission 

would amend the current regulation which authorizes a federal agency to release wildlife in the State of AZ 

without a state permit, provided the release is accompanied by a federal permit. We would find it difficult to 

support the proposed rule change specifically because the proposed change could lead to limitations on the 

timing and number of releases that may be necessary for the management and ultimate recovery of the Mexican 

wolf. USFWS has the statutory responsibility to recover the Mexican wolf pursuant to the ESA and the 

regulations for the Nonessential Experimental Population of the Mexican wolf (80 Federal Register 2512, Jan. 

16, 2015). We believe USFWS and the Department's work regarding recovery of Mexican wolves, as well as 

other species, has been exemplary without the proposed changes contemplated in R12-4-402. We fully intend to 

continue our praiseworthy State/Federal collaboration on natural resource management issues. However, we 

feel that we cannot support the proposed rule as drafted to the extent that it may limit our Federal statutory 

responsibilities. We appreciate the opportunity to comment and look forward to continuing our collaborative 

working relationship with you. Subsequent Comment: December 1, 2016. On behalf of the USFWS, this 

office offers this supplement to the USFWS's October 14, 2016 comments on proposed rule R l 2-4-402. R l2-4-

402 would amend the current regulation which authorizes a federal agency to release wildlife in AZ without a 

state permit provided the release is accompanied by a federal permit. The amendment would "clearly state that a 

permit or license issued by the Department or the Department of Agriculture is required when conducting any 

activity listed under Rl 2-4-402(A) with live wildlife to ensure the Department maintains sovereignty over AZ's 

wildlife and wildlife habitat." We wish to clarify that USFWS has authority, pursuant to federal statutes and 

regulations, to engage in all activities regarding the reintroduction of the Mexican wolf in AZ. Pursuant to this 

authority, the Service may import, export, hold, and transfer Mexican wolves in the State of AZ; and release 

Mexican wolves on federal lands in AZ without a State permit. These actions are intended to fulfill the 

USFWS's statutory responsibility to recover the Mexican wolf pursuant to the ESA and the regulations for the 

Nonessential Experimental Population of the Mexican Wolf (80 Federal Register 2512, Jan. 16,. 2015). The 

Interior's policy on state-federal relations (43 C.F.R. 24.4(i)(5)(i)) contemplates that the USFWS will comply 

with State permit requirements when "carrying out research programs involving the taking or possession of fish 

and wildlife or programs involving reintroduction of fish and wildlife," "except in instances where the Secretary 
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of the Interior determines that such compliance would prevent him from carrying out his statutory 

responsibilities." This policy strikes a balance, recognizing a State's broad trustee and police powers over 

wildlife within its borders while at the same time reflecting the fundamental principle that the federal 

government retains ultimate responsibility for management of wildlife on public lands. Further, the ESA confers 

on the federal government wildlife management responsibilities for listed species that preempt contrary state 

regulation. Of course, once a species is delisted, management responsibilities return to the States except where 

federal law provides federal agencies responsibility for management on public lands. USFWS will not be able 

to carry out its responsibilities under the ESA if it is precluded from taking actions to promote the conservation 

of Mexican wolves because AZ has not issued a permit. Based on the best available scientific information, 

USFWS needs to improve the genetic diversity and reduce the kinship of the Mexican wolves in the wild to 

achieve recovery. USFWS is unable to address these genetic concerns without the ability to release wolves from 

captivity in the Mexican Wolf -Experimental Area in both NM and AZ. If R12-4-402 is passed, and USFWS is 

denied a permit from Arizona pursuant to R I 2-4-402, we believe USFWS could continue to move forward 

with wolf recovery efforts. 

 

Written Comment: October 14, 2016. I worked for years to help bring about the reintroduction of the 

Mexican wolf. I both encouraged officials of the AZ Game and Fish and USFWS to release wolves in the 

appropriate area and launched an education program to educate the public to support efforts to bring back the 

lobo. I urge the Commission to reject the proposed rule R12-4-402, which would further hinder recovery of 

Mexican gray wolves in AZ. The rule change would require USFWS to obtain a state permit before releasing 

additional wolves into AZ. This makes it harder for the USFWS to do its job and would also cost the state 

precious time and money. Scientists have recommended that additional wolves be released sooner rather than 

later in order to promote greater genetic diversity in the population. What wolves need is science-based 

recovery, not political meddling. Wolves are a natural and important part of our ecosystem. AZ should work 

with the USFWS to ensure recovery of this species, rather than continue to try to derail the reintroduction 

program. 

 

Written Comment: October 14, 2016. Meddling in the wolf recovery program is typical of bureaucracy. The 

Commission's proposed requirement to USFWS would be an inferior disservice to the AZ public, especially 

supporters of the Department. We urge the Commission to reject the proposed rule R12-4-402, which would 

further hinder recovery of Mexican gray wolves in AZ. The rule change would require USFWS to obtain a state 

permit before releasing additional wolves into AZ. This makes it harder for the USFWS to do its job and would 

also cost the state precious time and money. Scientists have recommended that additional wolves be released 

sooner rather than later in order to promote greater genetic diversity in the population. What wolves need is 

science-based recovery, not political meddling. Wolves are a natural and important part of our ecosystem. AZ 

should work with the USFWS to ensure recovery of this species, rather than continue to try to derail the 

reintroduction program. Please reject this bureaucratic proposed rule. 
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Written Comment: October 14, 2016. I rarely send these sorts of messages, but I believe strongly in the 

preservation of endangered species. We have an obligation as humans to prevent the extinction of our fellow 

creatures on this planet; we must be stewards and not short-sighted, careless squanderers of our biodiversity. So 

I urge the Commission to reject the proposed rule R12-4-402, which would further hinder recovery of Mexican 

gray wolves in AZ. The rule change would require USFWS to obtain a state permit before releasing additional 

wolves into AZ. This makes it harder for the USFWS to do its job and would also cost the state precious time 

and money. Scientists have recommended that additional wolves be released sooner rather than later in order to 

promote greater genetic diversity in the population. What wolves need is science-based recovery, not political 

meddling. Wolves are a natural and important part of our ecosystem. AZ should work with the USFWS to 

ensure recovery of this species, rather than continue to try to derail the reintroduction program. Please reject this 

proposed rule. 

 

Written Comment: October 14, 2016. This proposed rule appears to be nothing more than a bureaucratic 

obstacle to a federal agency with a duty to recover the Mexican gray wolf. The rule is unneeded because the 

Department already has the ability to work cooperatively with, and provide input to, USFWS if it so chooses. 

Even worse, the rule is a waste of resources at both the state and federal level. Please reject this proposed rule. 

 

Written Comment: October 14, 2016. I urge the Commission to reject the proposed rule R12-4-402, which 

would further hinder recovery of Mexican gray wolves in AZ. It is time for science to be respected without 

unnecessary hobbles. The rule change would require USFWS to obtain a state permit before releasing additional 

wolves into AZ. This makes it harder for the USFWS to do its job and would also cost the state precious time 

and money. Scientists have recommended that additional wolves be released sooner rather than later in order to 

promote greater genetic diversity in the population. What wolves need is science-based recovery, not political 

meddling. Wolves are a natural and important part of our ecosystem that are vital to maintain a balance not just 

in the animal kingdom but with the plants and land. AZ needs to work with the USFWS to ensure recovery of 

this species, rather than continue to try to derail the reintroduction program. Please reject this proposed rule. 

 

Written Comment: October 14, 2016 (original comment amended by commenter and resubmitted 

October 20, 2016). On behalf of the Grand Canyon Chapter of the Sierra Club, Center for Biological Diversity, 

Western Watersheds Project, the Southwest Environmental Center, Western Wildlife Conservancy, The Wolf 

Conservation Center, and the Grand Canyon Wolf Recovery Project, and pursuant to § 41-1023.B of the 

Arizona Administrative Procedure Act (APA), I submit the following amended comments in response to the 

Arizona Game and Fish Commission’s (Commission) proposal to amend R 12-4-402. Our amended comments 

withdraw our point that the notice of proposed rulemaking did not include the full text of the rule and they add 

the Rio Grande Chapter of the Sierra Club to the comments, per an email sent to you on October 16, 2016 by 

Sandy Bahr of the Grand Canyon Chapter of the Sierra Club; otherwise, the substance of these comments are 
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the same as those we submitted on October 14, 2017. A description of the proposed rule was published in the 

Arizona Administrative Register on September 16, 2016. 22 A.A.R. 2559-2560. If promulgated, the rule would 

require federal agencies to obtain state permits before releasing wildlife. Id. at 2559. The Commission has 

apparently proposed the rule to thwart the release of additional Mexican gray wolves into the wild by 

attempting to impose an ill-considered administrative barrier to such releases. While we use the Mexican gray 

wolf to highlight the shortcomings of the proposed rule, the comments offered here apply to any situation in 

which the proposed rule were utilized to interfere with federal agencies that deemed wildlife releases necessary 

to fulfill their federal conservation mandate under the Endangered Species Act or other federal laws. We 

highlight the circumstances surrounding the Mexican gray wolf and its perilous plight to explain why both the 

process and the substance of the rule are fatally flawed, and why the Commission should either remand the rule 

for further proceedings in compliance with the Arizona Administrative Procedure Act or simply decline to 

adopt it. In compliance with the Rules of the Arizona Game and Fish Commission, R12-4-602, we provide the 

following information concerning the signatories to these comments: The Grand Canyon Chapter of the Sierra 

Club is headquartered in Phoenix, AZ and has more than 11,000 paid members and an additional 34,000 

supporters who receive information from the Chapter and take action in support of the Chapter’s conservation 

goals. All 11,000 of the paid members and the 34,000 supporters are located in AZ. These comments represent 

the official position of the Grand Canyon Chapter. The Center for Biological Diversity is headquartered in 

Tucson, AZ and has approximately 48,575 members, 2,267 of which are located in AZ. These comments 

represent the official position of the Center for Biological Diversity. Western Watersheds Project is based in 

Hailey, Idaho and has an office in Tucson, AZ; it has approximately 50 members located in AZ. These 

comments represent the official position of Western Watersheds Project. The Southwest Environmental Center 

is headquartered in Las Cruces, NM and has approximately 2,000 paid members and an additional 7,000 

supporters who receive information from SWEC and take action in support of SWEC’s conservation goals. 

Although the majority of the Center’s supporters live in NM , many are located in AZ. All of the Center’s 

supporters are concerned about the continued survival of the Mexican gray wolf in AZ. These comments 

represent the official position of the Southwest Environmental Center. Western Wildlife Conservancy is a non-

profit wildlife conservation organization located in Salt Lake City. It was founded in 1996. WWC is not 

membership-based, but has numerous supporters in the West. These comments represent the official position of 

the Western Wildlife Conservancy. The Wolf Conservation Center (WCC) is a 501(c)(3) not-for-profit 

environmental education organization headquartered in New York. The WCC participates in the federal Species 

Survival Plans for the Mexican gray wolf and has played a critical role in preserving and protecting Mexican 

gray wolves through carefully managed breeding, research, and reintroduction since 2003. The WCC is not 

membership-based, but has thousands of supporters from the southwest and over 3 million supporters on social 

media. These comments represent the official position of the WCC. The Grand Canyon Wolf Recovery Project 

is a non-profit organization based in Flagstaff, representing over 2,000 AZ wolf supporters. The Grand Canyon 

Wolf Recovery Project is dedicated to bringing back wolves to help restore ecological health in the Grand 

Canyon region. These comments represent the official position of the Grand Canyon Wolf Recovery Project. 
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The Rio Grande Chapter of the Sierra Club is headquartered in Albuquerque, NM , with an additional staff 

office in Santa Fe, NM . The chapter has approximately 7,500 members located throughout NM and in the El 

Paso, Texas area. The Sierra Club was founded in 1892 and is the oldest and largest conservation organization 

in the country, with over 2.4 million members and supporters nationally. These comments represent the official 

position of the Rio Grande Chapter of the Sierra Club. With only 97 individuals in the wild, the Mexican gray 

wolf is one of the most, if not the most, endangered mammal in North America, and it requires immediate and 

effective intervention, including additional releases into the wild, to ensure its survival. We highlight the serious 

plight of the wolf, the urgency of recovery measures, and the USFWS mandatory duty to recover the wolf in the 

wild to provide context for the proposed rule and for our position that the rule and the assumptions on which it 

is based are fundamentally flawed. In short, the proposed rule unnecessarily risks putting the Department on a 

collision course with USFWS as USFWS discharges its mandatory recovery duties under the ESA. 

Accordingly, we strongly recommend that the Department decline to finalize the rule and continue to cooperate 

with the USFWS regarding the management of threatened and endangered species. Mexican gray wolves 

average 50 to 90 pounds and typically stand 25 to 32 inches tall. See Endangered and Threatened Wildlife and 

Plants; Revision to the Regulations for the Nonessential Experimental Population of the Mexican Wolf, 80 Fed. 

Reg. 2512, 2514 (Jan. 16, 2015) (10(j) Rule). Mexican gray wolves are generally believed to have historically 

inhabited the southwestern United States and Mexico. Id. At the northern limits of their historic range, Mexican 

wolves ranged north into the southern Rocky Mountains and Grand Canyon regions of present-day northern AZ 

and NM and southern UT and CO. Id. at 2538. Once numbering in the thousands, the Mexican wolf population 

declined rapidly in the early and mid-1900s due to a federal, state, and private campaign that employed poisons 

and unlimited hunting and trapping to kill wolves and other predators. Ex. 1, Ch. 1 at 13 (excerpts from the 

Final Environmental Impact Statement for the Proposed Revision to the Regulation for the Nonessential 

Experimental Population of the Mexican Wolf (2014) (EIS)). These efforts eradicated the species from the 

United States by the early 1970s, leaving only a small population in Mexico. Id. USFWS listed the Mexican 

wolf as endangered under the ESA in 1976, triggering mandatory obligations ultimately to recover the wolves 

in the wild. By 1980 Mexican gray wolves were extirpated in Mexico as well. However, between 1977 and 

1980, the United States and Mexico initiated a program to capture the last known wild Mexican gray wolves in 

Mexico, supplement that population with Mexican gray wolves held in captivity in both countries, and establish 

a captive-breeding program to prevent the subspecies’extinction and to provide Mexican gray wolves for 

reintroduction into the wild. 80 Fed. Reg. at 2515. Just seven wolves held in that captive-breeding program 

constitute the founding genetic stock for every Mexican wolf alive today. Id. Thus, efforts to enhance the 

captive population for purposes of release and recovery of the subspecies in the wild, have been going for well 

over three decades. FWS in 1982 issued a document styled as a “recovery plan” for the Mexican gray wolf that 

USFWS admitted was incomplete and failed to establish any benchmark for full subspecies recovery. Instead, it 

set forth a stopgap objective of re-establishing a viable, self-sustaining population of at least 100 Mexican 

wolves in the wild within the subspecies’ historic range. To implement that stopgap measure, USFWS in 1998 

released 11 captive Mexican gray wolves into the wild in a designated Blue Range Wolf Recovery Area 
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straddling the AZ/NM border pursuant to ESA section 10(j)’s experimental population provision, which 

authorizes modification of the Act’s otherwise applicable prohibitions to facilitate such reintroductions. 16 

U.S.C. § 1539(j). Contemporaneous with initiation of this reintroduction program, USFWS promulgated a rule 

in 1998 under section 10(j) to guide management of the reintroduced population. Over the ensuing years, 

USFWS released additional Mexican wolves into the Recovery Area. See 80 Fed. Reg. at 2516. USFWS 

expected the reintroduced population to reach the initial 100-wolf objective by 2006, but the population 

numbered only 83 wolves as of 2013. Ex. 1, Ch. 1 at 18. Further, as USFWS itself has stated, “even at the 1982 

Recovery Plan objective of ‘at least 100 wolves,’” “the experimental population is considered small, genetically 

impoverished, and significantly below estimates of viability appearing in the scientific literature.” Id. at 22. As 

this suggests, the population is neither “viable nor self-sustaining.” 80 Fed. Reg. at 2551. Numerous factors 

have contributed to the precarious plight of the Mexican gray wolf including insufficient releases of captive 

wolves into the wild to improve the wild population’s numbers and genetic diversity. First, the small number of 

individual wolves that founded the captive and reintroduced populations, along with subsequent failure to 

capitalize on the full genetic potential represented by those founders, has led to inbreeding and loss of genetic 

diversity. The Mexican wolf captive-breeding program “was not managed to retain genetic variation until 

several years into the effort.” As a result, USFWS estimates that the captive population retains only three 

founder genome equivalents—i.e., more than half of the genetic diversity of the seven original founders has 

been lost from the population. See Ex. 1, Ch. 1 at 20; see also Ex. 2 at 11, 60 (2010 Mexican Wolf Conservation 

Assessment, excerpts). The reintroduced wild population is in even worse shape, with 33 % less representation 

of the genetic diversity of the seven founders than the captive population. Ex. 1, Ch. 1 at 21. On average, the 

wolves in the reintroduced population “are as related to one another as outbred full siblings are related to each 

other.” Id. As a result, the sole Mexican wolves existing in the wild suffer from inbreeding depression, 

including reduced litter sizes, “and without management action to improve [their] genetic composition, 

inbreeding will accumulate and [genetic diversity] will be lost much faster than in the captive population.” Id. 

Addressing the Mexican wolf’s genetic imperilment requires an active program of releasing more genetically 

diverse wolves into the wild to capitalize on the remaining genetic potential available in the captive population 

before it is further depleted as captive wolves grow old and die. Thus, to satisfy its duty to recovery the wolf, 

USFWS must release more wolves into the wild and it must do so despite the proposed imposition of a state 

permit. These genetic threats are compounded by excessive levels of Mexican gray wolf removals and 

mortalities. Since the inception of the reintroduction program, illegal killing has been the largest overall source 

of mortality. Additionally, USFWS has supplemented that unlawful mortality with its own removal of 160 

wolves from the reintroduced population since 1998 through killing or capture. Ex. 1, Ch. 1 at 14-15, 18. As 

USFWS’s 2010 assessment of the reintroduction program observed, although some such non-lethal removals 

were theoretically temporary, they “have the same practical effect on the wolf population as mortality if the 

wolf is permanently removed (as opposed to translocated)—that is, the population has one less wolf.” Id. 

Accordingly, the agency concluded, “[c]ombined sources of mortality and removal are consistently resulting in 

failure rates at levels too high for unassisted population growth.” Ex. 2 at 11. FWS and recognized experts in 
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wolf biology recognize that “[t]he recovery and long- term conservation of the Mexican wolf in the 

southwestern United States and northern Mexico is likely to depend on establishment of a metapopulation or 

several semi-disjunct populations spanning a significant portion of its historic range in the region.” 80 Fed. Reg. 

at 2551. Such a metapopulation—a group of distinct, spatially separated populations that are connected by 

dispersal, is important to species survival because it facilitates “the maintenance of genetic diversity” and 

“because it allows for populations to exist under different abiotic and biotic conditions, thereby providing a 

margin of safety that random perturbation (or, variation) affects only one, or a few, but not all, populations.” Ex. 

2 at 12. Peer-reviewed, published scientific information also provides a roadmap for establishing such a 

Mexican wolf metapopulation. A key study extensively relied upon by USFWS, Carroll, et al. (2014), stated 

that the southwestern United States has three areas with long-term capacity to support populations of several 

hundred wolves each. Ex. 3 at 78 (Carroll 2014). These three areas, each of which contains a core area of public 

lands subject to conservation mandates, are in eastern AZ and western NM (i.e., Blue Range, the location of the 

current wild population), northern AZ and southern UT (Grand Canyon), and northern NM and southern CO 

(Southern Rockies). Id.; see generally Ex. 4 (Carroll 2006). USFWS’s own selected science team echoed this 

conclusion in 2012 during the agency’s most recent Mexican wolf recovery planning effort. That blue-ribbon 

science team produced a draft recovery plan in 2012 based on rigorous population modeling that echoed the 

peer-reviewed scientific literature’s call for a metapopulation of 750 wolves comprising three core populations 

of 200 to 300 each. Scientific studies on which the draft plan was based identified suitable habitat for such a 

metapopulation in the Blue Range, Grand Canyon and Southern Rockies regions. Ex. 5 (2012 Draft Recovery 

Plan, excerpt). The USFWS updated its 1998 10(j) rule in 2015. The record for the USFWS’s new 10(j) rule 

demonstrates that USFWS closely coordinated with the Commission during the rulemaking process and adopted 

the Commission's demands in the final 10(j) it published in 2015, even where those demands were at odds with 

the recommendations of recognized wolf experts and peer-reviewed studies. For example, USFWS decided to 

limit Mexican gray wolf to a single population capped at 300 to 325 individuals, all located south of Interstate 

40, and further stated that removal and “translocation to other Mexican wolf populations” would be the 

preferred method of enforcing the population cap, but “all management options,” apparently including killing, 

may be exercised. USFWS’s decision to limit the area in which Mexican wolves may range to lands in AZ and 

NM south of Interstate 40, precluded Mexican wolf access to needed recovery habitat in the Grand Canyon and 

Southern Rockies regions. See 80 Fed. Reg. at 2540. In support of this limitation, USFWS on May 6, 2015, 

issued itself a permit under ESA section 10(a)(1)(A), which authorizes otherwise prohibited “takings” of listed 

species, allowing for the capture of any Mexican wolf that establishes a territory north of Interstate 40. 16 

U.S.C. § 1532(19) (defining “take” under ESA). The 10(j) rule that USFWS promulgated in 2015 further 

adopted a number of new authorizations for the “taking” of Mexican wolves even in the designated 

experimental population area south of Interstate 40, including the new provision requested by AZ for taking 

Mexican wolves determined to have an “unacceptable impact” on a wild game herd—a condition to be 

determined by a state game agency based upon “ungulate management goals, or a 15 % decline in an ungulate 

herd as documented by a State game and fish agency.” 80 Fed. Reg. at 2558. Finally, USFWS adopted AZ’s 
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requested phased approach for the release of Mexican wolves in AZ west of Highway 87, which delays the 

initial release and dispersal of wolves into an area encompassing half of the suitable wolf habitat identified by 

USFWS on non-tribal land in AZ south of Interstate 40. Id. at 2563. The 10(j) rulemaking for the Mexican gray 

wolf is just one example of a long history of communication and coordination between the Department and 

USFWS concerning threatened and endangered species in AZ. This documented history raises legitimate 

questions about the need for the proposed rule, questions that are particularly appropriate given that the notice 

of rulemaking provides no more than a vague, unsubstantiated concern that USFWS may not cooperate in the 

future. This free-floating concern, untethered to documented facts, does not amount to rational decision making 

and would violate the APA. As explained below, the proposed rule suffers from a number of fatal flaws, 

including the fact that its use as an impediment to necessary future Mexican gray wolf releases (or necessary 

releases of any other species listed under the ESA) would conflict with the Supremacy Clause of the U.S. 

Constitution; that the absence of facts or studies substantiating the need for the proposed rule renders it arbitrary 

and capricious; and that the notice of proposed rulemaking did not include all of the required information. 

Finally, the proposed rule invites unnecessary administrative complication, uncertainty and even litigation risk, 

all of which increase costs and burdens to AZ taxpayers. It is simply bad public policy and should be rejected. 

The purpose for the proposed rule is not clearly stated, but its impetus appears to be the Commission’s desire to 

impede further releases of Mexican gray wolves in the state. However, as noted above, the wolf is listed as 

“endangered” under the ESA, which triggers USFWS’s mandatory duty to conserve, i.e., recover, the wolf in 

the wild. As explained above, the 10(j) rule that governs USFWS’s management and recovery of the wolf, as 

well as the peer-reviewed studies of recognized wolf experts, specifically recognize the critical need for 

additional wolf releases to address the genetic poverty of the existing wild population and, accordingly, 

provides for additional releases. See 80 Fed. Reg. at 2512. AZ’s attempt to impede these necessary releases by 

erecting unnecessary administrative barriers would violate the Supremacy Clause. The Supreme Court has long 

held that in matters related to wildlife management, state law must bow to the requirements of federal law under 

the Supremacy Clause of the U.S. Constitution. For example, in Kleppe v. New Mexico, 426 U.S. 529, 543–46 

(1976), the court rejected the state’s challenge to the constitutionality of the federal Wild-free Roaming Horses 

and Burros Act, which allowed BLM to prohibit the state from enforcing state law and removing wild horses 

from federal lands. The Court explained: Unquestionably the States have broad trustee and police powers over 

wild animals within their jurisdictions. But . . . those powers exist only in so far as (their) exercise may be not 

incompatible with, or restrained by, the rights conveyed to the federal government by the constitution. No doubt 

it is true that as between a State and its inhabitants the State may regulate the killing and sale of (wildlife), but it 

does not follow that its authority is exclusive of paramount powers. Thus, the Privileges and Immunities Clause, 

precludes a State from imposing prohibitory licensing fees on nonresidents shrimping in its waters, the Treaty 

Clause, permits Congress to enter into and enforce a treaty to protect migratory birds despite state objections, 

and the Property Clause gives Congress the power to thin overpopulated herds of deer on federal lands contrary 

to state law. We hold today that the Property Clause also gives Congress the power to protect wildlife on the 

public lands, state law notwithstanding. Kleppe, 426 U.S. at 543–46. Accord Hancock v. Train, 426 U.S. 167, 
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167 (1976) (holding that Kentucky could not forbid a federal facility from operating without a state air quality 

permit because “prohibiting operation of the air contaminant sources for which the State seeks to require 

permits . . . is tantamount to prohibiting operation of the federal installations on which they are located) 

(citations and quotations omitted). A long line of federal circuit court opinions recognizes the supremacy of 

federal laws over state laws in the context of federal enforcement of the ESA. See, e.g. Nat'l Audubon Soc'y, 

Inc. v. Davis, 307 F.3d 835, 851–52 (9th Cir. 2002), opinion amended on denial of reh'g, 312 F.3d 416 (holding 

that “to the extent [a state law banning certain methods of trapping wildlife that prey on endangered species] 

prevents federal agencies from protecting ESA-listed species, it is preempted by the ESA[,]” because “[t]he 

Supremacy Clause of the Constitution, Art. VI, cl. 2, invalidates state laws that ‘interfere with, or are contrary 

to,’ federal law”). In Gibbs v. Babbitt, 214 F.3d 483, 499 (4th Cir. 2000), the court rejected a challenge to a 

USFWS regulation forbidding the “take” of red wolves and explained the constitutional source of federal 

authority over wildlife: We are cognizant that states play a most important role in regulating wildlife many 

comprehensive state hunting and fishing laws attest to it. State control over wildlife, however, is circumscribed 

by federal regulatory power. In Minnesota v. Mille Lacs Band of Chippewa Indians, the Supreme Court recently 

reiterated that ‘[a]lthough States have important interests in regulating wildlife and natural resources within 

their borders, this authority is shared with the Federal Government when the Federal Government exercises one 

of its enumerated constitutional powers.’ 526 U.S. 172, 204 (1999). In Mille Lacs, the Court upheld Chippewa 

Indian rights under an 1837 treaty that allowed the Chippewa to hunt, fish, and gather free of territorial, and 

later state, regulation. Id. These Indian treaty rights were found to be ‘reconcilable with state sovereignty over 

natural resources.’ Id. at 205. In light of Mille Lacs and Hughes, the activity regulated by § 17.84(c)—the 

taking of red wolves on private property—is not an area in which the states may assert an exclusive and 

traditional prerogative in derogation of an enumerated federal power. Gibbs, 214 F.3d at 499–500; see also 

Wyoming v. Livingston, 443 F.3d 1211, 1227 (10th Cir. 2006) (overturning state trespass prosecution of federal 

wildlife officers engaged in wolf monitoring under the doctrine of Supremacy Clause immunity, and noting that 

“Supremacy Clause immunity does not require that federal law explicitly authorize a violation of state law.”); 

Strahan v. Coxe, 127 F.3d 155, 168 (1st Cir. 1997) (“By including the states in the group of actors subject to the 

Act's prohibitions, Congress implicitly intended to preempt any action of a state inconsistent with and in 

violation of the ESA.”); United States v. Brown, 552 F.2d 817, 823 (8th Cir. 1977) (upholding defendant’s 

conviction for unlawful hunting in Voyageurs National Park, despite defendant’s valid state hunting license, 

because “[u]nder the Supremacy Clause the federal law overrides the conflicting state law allowing hunting 

within the park.”). AZ state courts also recognize that there is no dispute about the federal preemption of state 

law. Defs. of Wildlife v. Hull, 18 P.3d 722, 737 (Ariz. Ct. App. 2001) (“[f]ederal preemption is found where the 

state law is an obstacle to the accomplishment and execution of the full objectives of Congress”) (citations and 

quotations omitted)). This long line of authority contradicts the Commission’s working assumption that it can 

impose a permit system on the USFWS to impede further releases of Mexican gray wolves, or any other listed 

species, where such releases into the wild are necessary to ensure the species’ recovery. Using the proposed rule 

in this way would be a futile effort to extend the Commission’s authority beyond its reach and intrude on 
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federal sovereignty in violation of the Supremacy Clause. The Commission should reject the rule and instead 

continue to work with USFWS cooperatively, within the lawful scope of its authority. The Arizona 

Administrative Procedure Act constrains the boundaries of state agencies’ regulatory action. As the Arizona 

Court of Appeals explained in Samaritan Health Sys. v. AZ Health Care Cost Containment Sys. Admin., No. 1 

CA-CV 12-0031, 2013 WL 326012, at *4 (Ariz. Ct. App. Jan. 29, 2013) (unpublished): An agency acts 

arbitrarily and capriciously when it does not examine ‘the relevant data and articulate a satisfactory explanation 

for its action including a rational connection between the facts found and the choice made.’ Motor Vehicle 

Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (quotation omitted). In the 

context of a federal agency regulation, a rule is arbitrary and capricious if ‘the agency has relied on factors 

which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, 

offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible 

that it could not be ascribed to a difference in view or the product of agency expertise.’ Id. Under the APA, 

“[t]he court shall affirm the agency action unless after reviewing the administrative record and supplementing 

evidence presented at the evidentiary hearing the court concludes that the action is not supported by substantial 

evidence, is contrary to law, is arbitrary and capricious or is an abuse of discretion.” Ariz. Rev. Stat. § 12-

910(E). See also Ariz. State Univ. ex rel. Ariz. Bd. of Regents v. Ariz. State Ret. Sys., 349 P.3d 220, 227–28 

(Ariz. Ct. App. 2015) (noting that “[a] rule is invalid unless it is made and approved in substantial compliance 

with the [APA’s procedures], unless otherwise provided by law.”) Of course, an agency may not engage in 

rulemaking in area over which it has not authority to act, for example, where it intrudes on areas within the 

authority of federal agencies. A.R.S. § 41-1030.C.1; see also discussion in Point II, above, regarding the 

Supremacy Clause. As initial matter, the Commission has failed to provide a purpose for the proposed rule, 

leaving the rule’s goal or anticipated result unclear. Not only does this omission leave questions about the 

fundamental need for the proposed rule, but it undermines efforts to determine whether even the limited 

conclusory statements in support of the proposed rule meet the rule’s purpose. This lack of clarity makes it 

impossible to discern a “rational connection” between the facts found and the choice made (initiation of a new 

permit system) exists, a flaw which renders the proposed rule arbitrary and capricious. To the extent the purpose 

of the proposed rule can be inferred from other text in the notice, the Commission may have intended that the 

proposed rule would encourage enhanced cooperation between the Commission or the Department and USFWS. 

See 22 A.A.R. at 2559 (“Due to concerns that federal agencies may become more resistant to cooperating with 

the states, the Commission proposed to strengthen its rules . . .”). If this is the intent, a better approach that 

avoids the constitutional violation would be to propose reasonable rules that directly facilitate such cooperation, 

or pursue nonregulatory measures to address any perceived shortcomings in the Commission’s relationship with 

USFWS, neither of which the Commission apparently examined. Instead, the proposed rule overshoots the 

purported problem with excessive regulation and unnecessarily raises a host of costs, complications and risk of 

litigation. At any rate, if the purpose of the rule is to encourage consultation between the USFWS and the 

Department, it is a solution in search of a problem. USFWS has long consulted with the Department about 

management of threatened and endangered species. In the case of the Mexican gray wolf, USFWS even 
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incorporated the Department’s management recommendations, including recommendations it had earlier 

rejected as detrimental to the wolf’s recovery, in the 2015 10(j) rule. More specifically, after issuance of the 

proposed 10(j) rule and draft environmental impact statement—and during the public comment period—FWS 

entered into extended discussions with AZ state officials about the terms of its final rule. Ex. 6 (collecting 

correspondence between the Department and USFWS, including USFWS-AZ Aug. 26, 2014 email 

correspondence; AZ Proposed EIS Alternative (Apr. 2014); Sept. 24, 2014 public meeting transcript where 

USFWS admits to being in “negotiations with AZ Game and Fish” over rule; AZ letter of Sept. 30, 2014 stating 

that it “has continued to negotiate changes to the proposed rule that best protect state interests.”; March 2014 

email from Ben Tuggle, USFWS Regional Director, to Dan Ashe, USFWS Director, noting that USFWS will 

ensure “absolute state concurrence” before proposing alternative to expand boundary north of Interstate 40.) 

The discussions between the Department and USFWS ultimately led to USFWS’s inclusion in the 10(j) rule of a 

population cap of 300 wolves; a provision allowing the state to take Mexican gray wolves that, in AZGFD’s 

view, negatively impact game such as deer and elk; and also a phased approach to limit dispersal of wolves in 

AZ to areas west of Highway 87 based on similar concerns about impacts on elk hunting. Thus, the 

Commission’s apparent concern about USFWS’s failure to consult with the Department regarding management 

of threatened and endangered species is belied by this recent example of USFWS’s repeated consultation with 

the Department and adoption of the Department recommendations, even where evidence indicated that such 

measures were harmful to the wolf. The Commission cites no factual basis for any concern that “federal 

agencies may become more resistant to cooperating with the states,” 22 A.A.R. at 2559, and given this example, 

it is hard to see how it could lodge such a complaint. The proposed rule does not meet the APA’s “substantial 

evidence” test. A.R.S. § 12- 910(E). In fact, the notice of proposed rulemaking appears to be entirely free of 

evidence. It admits that the Commission “did not rely on any study in its evaluation of or justification for the 

rules.” Additionally, the “preliminary summary” of the economic and other impacts contains only conclusory 

statements that not only fail to cite support but are contrary to the facts – in some cases they even contradict 

prior statements by ADWR itself. See 22 A.A.R. at 2559. First, the notice asserts that the proposed rule 

“protects native wildlife in many ways, including preventing the spread of disease, reducing the risk of released 

animals competing with native wildlife, and preventing interactions between humans and wildlife that may 

threaten public health or safety.” 22 A.A.R. at 2559. Yet the Commission has provided no evidence for public 

review that wildlife released by federal agencies has caused any of these alleged harms. Indeed, with respect to 

the 18-year-old Mexican gray wolf reintroduction program, the Department has concluded that the wolves have 

had little impact on “management of ungulate herds for a harvestable surplus by members of the public,” that 

available evidence identifies “no discernible impact” from Mexican wolf predation on elk, the wolves’ principal 

prey, in the Blue Range since reintroduction, and that hunter visitation and success rates in the reintroduction 

area are stable or increasing. See Ex. 1, Ch. 4 at 49-52. Likewise, the Commission provided no evidence that 

wildlife released by federal agencies may threaten public health or safety. With respect to the Mexican gray 

wolf, the Commission provided no evidence that the wolves had harmed members of the public or posed a 

health or safety threat. Indeed, there have been no documented cases of wolves killing people in North America 
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in the twentieth century. As one researcher has concluded, the risk of wolf attacks in North America is “very 

low, as recent cases are rare, despite increasing numbers of wolves.” Ex. 7 (Linnell study). Further, “[w]hen the 

frequency of wolf attacks on people is compared to that from other large carnivores or wildlife in general it is 

obvious that wolves are among the least dangerous species for the size and predatory potential.” Id. 

Additionally, the environmental impact statement for the 10(j) rule concluded that “[n]o human injuries from a 

wolf . . . and no incidents of predatory behavior or prey testing directed at humans have been reported or 

documented in the Mexican wolf experimental population.” Ex. 1, Ch. 4 at 66-69 (concluding also that the risk 

of wolves transmitting disease is low). Second, the notice also asserts that the proposed rule “will benefit the 

Department by ensuring the Commission maintains sovereignty over Arizona’s wildlife.” 22 A.A.R. at 2559. 

However, as explained above, the extent of Arizona’s sovereignty over wildlife within its borders, and the 

supremacy of federal law in some circumstances, is a matter of longstanding and well-established law. The 

proposed rulemaking neither changes that law nor contributes to its application or interpretation, much less 

“ensure” the state’s sovereignty. Third, the Commission “determined that there are no less intrusive or costly 

alternative methods of achieving the purpose of the rulemaking” and that “there are no costs associated with the 

rulemaking.” Id. The Commission, however, fails to support this conclusion with the requisite explanation or 

evidence, and it is contrary to fact. If, as may be the case, the purpose of the rule is to encourage better 

coordination with USFWS, the Commission should have proposed rules that directly facilitated such 

cooperation, an option that would not impermissibly intrude on USFWS’s sovereignty to manage threatened 

and endangered wildlife. Alternatively, as noted above, it could have sought nonregulatory means to address 

whatever concerns the Commission has. Finally, the Commission’s conclusion that the establishment and 

administration of an entirely new permit system for wildlife releases would be cost free strains credibility and 

smacks of irrational decision making. Indeed, the Commission has offered no evidence that it has even 

examined the cost of permit administration or presented the facts on which it based its determination. At least 

two additional flaws undermine the proposed rule. First, while the proposed rule would create, and require the 

Department to administer, a new permit system for wildlife releases, it fails to specify any standards for 

granting or denying a permit. The absence of such standards virtually guarantees the arbitrary and capricious 

implementation of the proposed rule, should it be finalized. Similarly, the proposed rule provides no 

administrative mechanism or process for administering the new permit system. The Commission must provide 

further detail about the standards and processes by which the Department would administer the proposed rule, 

which, among other things, would be a basic factor in a full assessment of the costs associated with 

implementation of the proposed rule. The Notice of Proposed Rulemaking demonstrates that the proposed 

rulemaking relies on inaccurate information and conclusions. These inaccuracies undermine both the public’s 

ability to understand the proposed rule and its impacts, and to provide informed comment, the fundamental 

prerequisites to rulemaking. Accordingly, the administrative process for the proposed rule is fatally flawed and 

the Commission must reinitiate the rulemaking process with the required information pursuant to A.R.S. § 41-

1022.E (noting that substantial changes to proposed rule require supplemental notice and additional public 

comment period); see also A.R.S. § 41-1030.A (“[a] rule is invalid unless it is made and approved in substantial 
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compliance with,” among other provisions, A.R.S. § 41-1022.A). The notice of rulemaking includes a question 

about “[w]hether a federal law is applicable to the subject of the rule, whether the rule is more stringent than 

federal law, and if so, citation to the statutory authority to exceed the requirements of federal law.” In response, 

the Commission erroneously claims that “[f]ederal law is not directly applicable to the subject of the rule.” 22 

A.A.R. at 2560. In fact, the proposed rule focuses entirely on Arizona’s authority to manage wildlife in the face 

of federal agencies’ discharge of their mandatory duties under federal law, in particular, the ESA. The rule also 

purports to impose administrative hurdles that would place more stringent requirements on wildlife releases 

than required by federal law, i.e., the necessity of obtaining a permit from the Department, and it directly 

implicates the Supremacy Clause of the U.S. Constitution, under which federal law preempts conflicting state 

laws. The Commission’s failure to respond to this question accurately and to disclose the intertwined 

relationship and inevitable conflict with federal law is misleading and undermines the public’s ability to fully 

understand and comment on the proposed rule. Further, the notice’s preliminary summary of the economic, 

small business and consumer impact of the rule falls so far short of the requirements of the Governor’s 

Regulatory Review Commission that it should be supplemented as part of a reinitiation of the rulemaking 

process instead of proceeding to what may ultimately be rejection by the Council. See A.R.S. § 41- (stating that 

the Council “shall not approve the rule” unless it complies with the detailed requirements of government the 

economic, small business and consumer impact statement). The APA provides specific requirements for the 

impact analysis. Pursuant to A.R.S. § 41-1055.A, the impact statement summary must include the following 

information, none of which appears in the notice of rulemaking: the conduct and its frequency of occurrence 

that the rule is designed to change. The harm resulting from the conduct that the rule is designed to change and 

the likelihood it will continue to occur if the rule is not changed. The estimated change in frequency of the 

targeted conduct expected from the rule change. A.R.S. § 41-1055.B.1-7 requires even more detailed 

information in the statement itself, yet none of this information is presented in the notice for public review and 

comment. This omission is more than a technical error. If the Commission had accurately provided the required 

information, it would have exposed the rule’s inevitable conflict with federal law and the lack of need for the 

rule, among other things, and facilitated the public assessment of the Commission’s conclusions. Absence of 

data is no excuse for failure to complete the required assessment; instead the agency must explain “the 

limitations of the data and the methods that were employed in the attempt to obtain the data” and a 

characterization of “the probably impacts in qualitative terms. A.R.S. § 41-1055.C. The Commission has failed 

to provide this information as well. Finally, A.R.S. § 41-1052.D1-10 includes ten requirements that must be met 

before the Council can approve the rule. The final rule must include, among other things, a comprehensive and 

accurate impact statement; a demonstration that the probable benefits of the rule outweigh its probable costs, 

and that the agency has selected the alternative that imposes the least burden and costs; that the rule is written in 

a manner that is “clear, concise and understandable to the general public;” and that the rule is not more stringent 

than a corresponding federal law. The Commission has yet to address the ten requirements of the rule, and to 

the extent it did so in response to a specific query in the notice about the applicability of federal law to the rule, 

its statement is erroneous. See discussion above. The notice of proposed rulemaking fails to document any 
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studies or facts that support the necessity for this rule. Instead, it appears that the proposed rule is a symbolic 

attempt to increase political pressure on USFWS and to influence the way that USFWS carries out its 

mandatory duties under the ESA. Rulemaking toward this end, however, is excessive, arbitrary and ultimately 

futile given the supremacy of the ESA recovery mandate. In the end, it will likely lead to further conflict, 

negatively impact the existing and future working relationship between USFWS and the Commission and 

Department, and increase the risk of costly litigation. In fact, a similar permit provision promulgated by the 

state of NM has sparked litigation in both the federal District of NM and the Tenth Circuit Court of Appeals. 

NM Dep’t of Game and Fish v. U.S. Dep’t of Interior, Case No. CV 16-00462 WJ/KBM. One of the issues in 

that case is whether the state wildlife agency has the authority to block the USFWS’s release Mexican gray 

wolves pursuant to the state permit requirement. We suggest that, at a minimum, the Commission await the 

outcome of the NM litigation before promulgating a rule that may well mire it in the same kind of costly 

litigation in which NM is now embroiled. Finally, the rule is also contrary to the mission of the agency: “To 

conserve Arizona’s diverse wildlife resources. . . .” The Commission has not demonstrated that the proposed 

rule will result in its conservation or facilitate the maintenance of diverse wildlife resources; indeed, it has not 

even addressed the issue. Written Comment: October 16, 2016. Rio Grande Chapter of Sierra Club should 

also be included as a signatory to the attached comments, which were originally filed on Friday. Here is the 

information. The Rio Grande Chapter of Sierra Club is headquartered in Albuquerque, New Mexico, with an 

additional staff office in Santa Fe. Members number approximately 7,500 and are located throughout New 

Mexico and El Paso, Texas. Sierra Club was founded in 1892 and is the oldest and largest conservation 

organization in the country with over 2.4 million members and supporters nationally. These comments represent 

the official position of the Rio Grande Chapter. Written Comment: October 16, 2016. These comments are 

submitted by the Animal Defense League of AZ and its members and supporters throughout the state. I strongly 

urge the Commission to reject this proposed rulemaking as it is substantively and procedurally flawed. I hereby 

incorporate the comments of the Grand Canyon Chapter of the Sierra Club by this reference, and reserve the 

opportunity to submit oral comments at the Commission meeting in December. 

 

Written Comment: October 14, 2016. Please accept these comments in response to the Notice of Rulemaking 

Docket Opening and Notice of Proposed Rulemaking regarding a proposed amendment to A.A.C. R12-4-402. 

See 22 A.A.R. 2569 (September 16, 2016), 22 A.A.R. 2558 (September 16, 2016). These comments are 

submitted on behalf of Defenders of Wildlife (“Defenders”) and represent Defenders’ official position. 

Defenders is a national, non-profit, science-based conservation organization dedicated to the protection of all 

native animals and plants in their natural communities. Defenders has approximately 375,000 members 

nationwide and more than 8,000 members in AZ. Defenders also has an office in Tucson, AZ. The Commission 

seeks to amend R12-4-402 governing “Live Wildlife: Unlawful Acts.” The amendment would require federal 

agencies to obtain state permits prior to engaging in any activity listed under R12-4-402(A). The Commission 

proposes adding a new subsection D that states: “Performing activities authorized under a federal license or 

permit does not exempt a federal agency or its employees from complying with state permit requirements.” The 
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activities listed in R12-4-402(A) include the importation, transportation, and release of wildlife within the state 

pursuant to a federal license or permit. According to the Commission’s stated justification for the proposed 

amendment, the Commission is concerned that the current rule “could be construed as authorizing a federal 

agency to release or reintroduce threatened or endangered species in AZ without first obtaining a state permit.” 

The Commission’s intention is “to ensure the Department maintains sovereignty over AZ’s wildlife and wildlife 

habitat.” We urge the Commission to abandon the proposed amendment. As an initial matter, the Commission 

cannot prohibit federal activities absent state consent. The federal government is only subject to state regulation 

where there is a “clear congressional mandate” or “specific congressional action” specifying that the federal 

government has submitted to state regulation. Hancock v. Train, 426 U.S. 167, 179 (1976) (“[W]here Congress 

does not affirmatively declare its instrumentalities or property subject to regulation, the federal function must be 

left free of regulation.”). Specific to the Commission’s concern regarding the release or reintroduction of 

species protected by the federal Endangered Species Act (“ESA”), the ESA does not subject the statute’s 

implementation to state approval. In fact, the statute only requires “cooperation” with states “to the maximum 

extent practicable.” 16 U.S.C. § 1535(a). Thus, USFWS, which maintains paramount authority over 

management of listed species, cannot be required to obtain a state permit to carry out its responsibilities under 

the ESA. Further, any state permitting requirement imposed pursuant to proposed R12-4-402(D) that conflicts 

with USFWS’s implementation of the ESA would be preempted. See Hillsborough County, Fla. v. Automated 

Med. Labs., Inc., 471 U.S. 707, 712 (1985) (Supremacy Clause of the Constitution invalidates state laws that 

“interfere with, or are contrary to,” federal law). With respect to importation of wildlife, the ESA expressly 

preempts any state permitting requirement that would prohibit importation of listed species if there is a federal 

regulation or permit allowing those same imports. See 16 U.S.C. § 1535(f). Similarly, any state permitting 

requirement that purports to prohibit USFWS from transporting or releasing federally-protected species would 

be preempted under fundamental conflict preemption principles. See Oneok, Inc. v. Learjet, Inc., 135 S. Ct. 

1591, 1595 (2015) (state law that “stands as an obstacle to the accomplishment and execution of the full 

purposes and objectives of Congress” is preempted) (citation omitted). As a result, a blanket rule that USFWS 

comply with all state permitting requirements, regardless of whether they are consistent with the ESA, is 

contrary to controlling law. The Commission appears to rely on the Department of the Interior’s (“Interior”) 

“Fish and Wildlife Policy,” promulgated in 1983, which describes Interior’s approach to state-federal 

relationships with respect to wildlife laws, including the ESA. See 22 A.A.R. at 2559 (citing 43 C.F.R. Part 24). 

This policy generally states that USFWS will comply with state permitting requirements with respect to 

reintroductions of listed species. 43 C.F.R. § 24.4(i)(5)(i). However, the policy contains a critical exception. 

USFWS need not comply with state permitting requirements where “such compliance would prevent [it] from 

carrying out [its] statutory responsibilities.” In other words, where compliance with state permitting 

requirements would prevent USFWS from meeting its obligation to recover species or prevent the agency from 

exercising the full scope of its statutory authority, USFWS need not comply with state requirements. Thus, this 

policy does not grant states veto authority over USFWS’s implementation of the ESA. If USFWS allowed a 

state to exercise such veto authority, it would likely constitute an unlawful subdelegation of federal authority. 
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See U.S. Telecom Ass’n v. FCC, 359 F.3d 554, 565 (D.C. Cir. 2004). The Commission also relies on a recent 

lawsuit in which NM has challenged USFWS’s release of endangered Mexican gray wolves over NM’s 

objections and without NM permits. See 22 A.A.R. at 2259. The U.S. District Court for the District of NM 

granted a preliminary injunction against USFWS’s releases in a decision that is currently on appeal to the 

United States Court of Appeals for the Tenth Circuit. For all of the reasons detailed in the briefs filed by 

USFWS and Defenders et al. in that appeal, any application of proposed R12-4-402(D) that would prevent 

USFWS from importing and releasing federally-protected species pursuant to a duly promulgated regulation or 

permit would also be unlawful. The survival and recovery of the nation’s most imperiled wildlife depends upon 

the successful implementation of the ESA. For some federally-protected species, such as the Mexican gray 

wolf, California condor, and the black-footed ferret, recovery depends upon USFWS’s implementation of 

successful reintroduction programs. We urge the Commission to abandon the proposed amendment to R12-4-

402 and instead support USFWS’s implementation of the ESA for the benefit of all federally-protected fish and 

wildlife. 

 

Written Comment: October 14, 2016. I am writing to oppose the proposed rule that will require USFWS to 

obtain a state permit before releasing wildlife into the state. This is a thinly veiled attempt to impede the 

recovery of the Mexican gray wolf in our state and interferes with the mandate of a federal agency to recover an 

endangered species. The Mexican gray wolf is already highly endangered, inbred, and in need of immediate 

new releases and this proposed rule will place unnecessary impediments in the way of preventing the extinction 

of the species in the wild. In addition, since federal law takes precedence over state law, this rule, if 

implemented, will result in lawsuits that will cost AZ citizens and waste the time of state agency personnel. 

Proposed rule change R12-4-402 should be abandoned. 

 

Written Comment: October 14, 2016. I oppose R12-4-402 and strongly urge the Department to avoid the 

political disgrace that has become the NM Game and Fish Department. Wildlife conservation should be about 

endangered as well game species. I feel AZ is the last hope for Mexican wolf recovery. The Department should 

focus its resources on management and cooperation, not legal interference. 

 

Written Comment: October 15, 2016. It has come to my attention that the Department is proposing a rule that 

would require its approval before USFWS could release anymore Mexican gray wolves. I urge you discontinue 

this proposed rule change. The federal government is are under court order to come up with a viable plan for the 

recovery of the Lobo. Even your own wolf biologists have said more Wolves need to be introduced to achieve 

genetic diversity and an increase in pack numbers. Please allow the federal government to develop their plan 

before introducing more rules. This rule change looks like a back door means of halting the recovery of the 

Mexican gray wolf. 
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Written Comment: October 15, 2016. I urge the Commission to reject the proposed rule R12-4-402, and 

incarcerate the bill creators, and to incarcerate the members of the Department for allowing the factory farm 

industry to destroy wildlife. Please bring to justice the entire office for crimes against Mother Nature, please 

punish them for making people petition them to stop murdering wildlife, so down with the murdering rich meat 

<expletive> which would further hinder recovery of Mexican gray wolves in AZ. The rule change would 

require USFWS to obtain a state permit before releasing additional wolves into Arizona. This makes it harder 

for the USFWS to do its job and would also cost the state precious time and money. Scientists have 

recommended that additional wolves be released sooner rather than later in order to promote greater genetic 

diversity in the population. What wolves need is science-based recovery, not political meddling. Wolves are a 

natural and important part of our ecosystem. Arizona should work with the USFWS to ensure recovery of this 

species, rather than continue to try to derail the reintroduction program. Please reject this proposed rule. 

 

Written Comment: October 15, 2016. Please abandon the effort to change the rule for introducing Mexican 

gray wolves into the wild. The rule change requiring a state permit would make it much more difficult for 

USFWS to get the wolves onto the wild. AZ already opposes having the wolves released but cannot presently 

circumvent the federal law. 

 

Written Comment: October 15, 2016. I oppose the proposed new rule requiring USFWS to get a state permit 

before releasing any additional Mexican gray wolves into the wild lands of AZ. I believe this proposal is 

politically ($$) motivated instead of science based. Times are changing, and the value of having an apex 

predator like the wolf, which has always been healthy for the Trophic Cascade of flora and fauna that the wolf 

is at the head of, is now becoming economically of great value. In a recent study, the average spending of 

visitors in the 17 counties around Yellowstone National Park, across the four seasons, about $22.5 million are 

directly attributable to the presence of Wolves in the park. Based on the amount of money spent in the entire 

three-state area around Yellowstone, visitors who specifically want to see or hear Wolves generate 

approximately $35.5 million annually. From my studies, the livestock industry is one of the primary opponents 

of wolf re-introduction. Not all ranchers are opposed to Wolves as some can see the future economic benefit of 

living with Wolves. Oregon State University recent published a finding that the Rocky Mountain States produce 

on average between 3% and 5% of total beef production in the U.S. The public awareness of using public lands 

for grazing at a loss to taxpayers, and therefore the obvious subsidizing of the livestock industry is attracting 

more and more negative public attention. So when the potential economic benefits of ecotourism, wolves being 

a big part of that, is recognized vs. a dwindling to insignificant livestock industry in the Rocky Mountains, and a 

growing demand for recreational uses of public lands in the Rocky Mountains, opposing wolf re-introduction is 

a very backward, and economically short-sighted view. 

 

Written Comment: October 15, 2016. Please do not make this real change which affects the wolves 

negatively. We need wolves they to sustain the ecosystem. They are very important. If you drive them to 
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extinction like they have done to the bees we will have no chance on this planet. Please do not hurt the wolves. 

 

Written Comment: October 15, 2016. I am a fourth generation AZ native. My great-grandfather was a rancher 

and I still have cousins who ranch. My family actually designed the state flag we use today. I am also a lover of 

wolves. I ask you to make it easier to release wolves; do not require a state permit for the Federal government to 

release wolves. Wolves need territory dedicated to them to survive and thrive. Please work to protect them and 

help in their recovery. As a peak predator they will help improve the health of the entire ecosystem they are 

released into. I understand the inherent conflict between wolves and ranchers. Frankly, we need to review 

grazing rights throughout the state as these permits come up. Perhaps it is time to put some territory back into 

the domain of wolves. With a proper balance of territory wolves can roam and not come into conflict with 

ranchers. It is only when they do not have enough territory that these conflicts occur. A healthy, wild population 

of wolves at our border would be a spectacular site. And something my great-grandfather would be proud of. 

 

Written Comment: October 15, 2016. I want to go on record as being in opposition to the Commission's 

proposed new rule requiring USFWS to get an AZ state permit before releasing any additional Mexican gray 

wolves into the wild lands of AZ. I believe this proposal is politically motivated instead of science based. Times 

are changing, and the value of having an apex predator like the wolf, which has always been healthy for the 

Trophic Cascade of flora and fauna that the wolf is at the head of, is now becoming economically of great value. 

In a recent study, the average spending of visitors in the 17 counties around Yellowstone National Park, across 

the four seasons, about $22.5 million are directly attributable to the presence of Wolves in the park. Based on 

the amount of money spent in the entire three-state area around Yellowstone, visitors who specifically want to 

see or hear Wolves generate approximately $35.5 million annually. From my studies, the livestock industry is 

one of the primary opponents of wolf re-introduction. Not all ranchers are opposed to Wolves as some can see 

the future economic benefit of living with wolves. Oregon State University recent published a finding that the 

Rocky Mountain states produce on average between 3% and 5% of total beef production in the US. The public 

awareness of using public lands for grazing at a loss to taxpayers, and therefore the obvious subsidizing of the 

livestock industry is attracting more and more negative public attention. So when the potential economic 

benefits of ecotourism, wolves being a big part of that, is recognized versus a dwindling to insignificant 

livestock industry in the Rocky Mountains, and a growing demand for recreational uses of public lands in the 

Rocky Mountains, opposing wolf reintroduction is a very backward and economically short-sighted view. 

 

Written Comment: October 15, 2016. Mexican gray wolves are important to me and the majority of voters, 

and their recovery can help restore ecological health to our wildlands. But there is no up-to-date, valid recovery 

plan for Mexican gray wolves, and new management rules for the wolves contradict the recovery 

recommendations of leading wolf experts. Very few wolves have been released into the wild and this year, the 

wild population declined for the first time in six years, from 110 wolves last year to only 97. Instead of allowing 

political interference by the states of AZ, CO, NM, and UT, USFWS must expedite the release of adults and 
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families of wolves from captivity and must move forward with the draft recovery plan based on the work of the 

science planning subgroup. Obstruction by anti-wolf special interests and politics has kept this small population 

of unique and critically endangered wolves at the brink of extinction for too long and can no longer be allowed 

to do so. Development of a new recovery plan and expedited releases that will together address decreased 

genetic health and ensure long-term resiliency in Mexican wolf populations must move forward without delay 

or political interference. A concerted effort needs to be made to Mexican gray wolf recovery. 

 

Written Comment: October 15, 2016. I am against R12-4-402 and any legislation which would make it harder 

to release wolves into the wild. We need wolves. 

 

Written Comment: October 15, 2016. Please do not let politics prevent USFWS from enforcing the ESA 

mandate for wild wolf recovery. These animals are necessary to nature's health. 

 

Written Comment: October 15, 2016. Please reject the proposed rule R12-4-402. The release of captive 

wolves is likely to be the only way to get a viable, sustainable, population of the Mexican gray wolf. Blocking 

these wolf releases is not within the authority of the State, it is a federal matter and AZ should let USFWS do its 

job. 

 

Written Comment: October 16, 2016. I am opposed to the state of AZ instituting any regulation or passing 

any law, such as R12-4-402, that would require USFWS to get a state permit before releasing any additional 

Mexican gray wolves into the wild. This is yet another obvious attempt, by the state of AZ, to obstruct the 

recovery of the critically endangered Mexican wolf, which is part of our American heritage of wildlife, not just 

our AZ heritage of wildlife. It is so clear that AZ is, in fact, trying to prevent the reintroduction of the Mexican 

wolf into the wild, entirely, which I believe AZ has no right to do; AZ needs to act like a state that is part of a 

larger union of states, and stop trying to run its state government and wildlife programs like it is a country unto 

itself, which it is not. 

 

Written Comment: October 16, 2016. The rule change: in which the State of AZ feels federal agencies must 

be granted permission from a state agency to do their federal agency assigned job is wrong. AZ does not have 

the authority to make any federal agency apply for a permit for actions taken by any federal agency on federal 

lands. As a unit of the United States of America, a federal agency's decisions and subsequent actions are solely 

the business of that agency on federal lands. AZ is doing just that; going on a fishing expedition to see if they 

can find a court that will falsely give the Commission power it does not currently enjoy. This proposed rule 

change is a total waste of taxpayer time and money attempting to shackle science based ESA mandated species 

recoveries to local, retrograde, non-science based expression of opinion. The opinions of the Commissioners 

has no scientific validity. Each of the Commissioners is a retired executive with no scientific training in 

genetics, wildlife management, or endangered species recovery. They enjoy no power over federal agencies nor 
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do they represent any segment of the scientific community. While not stupid, none of them is competent to take 

any action in public policy but only to render an opinion; not determine policy for third party behaviors. If the 

Commission wishes to pursue this fool hardy course of rulemaking, the subsequent legal fees and case costs 

should be deducted from the Department's operation monies where the actual responsibility for this proposed 

<expletive> contest lies. As a taxpayer, I have no interest in, and do not support, this sad rehashing of authority 

issues. 

 

Written Comment: October 16, 2016. I oppose R12-4-402 and ask that it be negated/annulled. What the lobos 

need is science-based recovery, not political meddling. You, the AZ Game and Fish Commission, have 

proposed a new rule change in another attempt to drive the Mexican gray wolf to extinction. Your rule change 

would require USFWS to get a state permit before releasing any additional Mexican gray wolves into the wild, 

but the state’s ongoing opposition to wolves is already painfully clear. This new change would make it even 

harder for the federal government to do its job and recover lobos. USFWS is required by federal law, under the 

ESA, to recover the Mexican gray wolf. Release of wolves to the wild is a critical component of that recovery. 

Your proposed rule change is another instance where a state that is hostile to lobo recovery is using politics to 

drive the lobo to extinction. You have been emboldened by similar rules in NM that have temporarily halted 

lobo recovery pending a court challenge to their legality. However, this temporary halt will not stand. Your 

proposed rule change is not right, is not legal, and certainly is not moral. Your Creator has given you the ability 

to protect His creation, the Lobo, and if you do not listen and protect what He created, He will hold you 

accountable. Please, protect the Lobo. Do not accept R12-4-402. 

 

Written Comment: October 16, 2016. I am writing to comment on the proposed rule change to rule 12-4-402. 

I strongly urge the Commission to abandon its proposed change. As a resident of NM, a strong supporter of 

Mexican gray wolf recovery, and a biologist, I am deeply dismayed with the Commission's attempt to turn from 

science-based recovery of imperiled species and infuse the process with politics. Citizens rely on our state game 

and fish departments, of which I've been proud to be employed with as a fisheries field technician in OR, to 

protect our shared wildlife through a rigorous scientific process. When agencies allow politics to drive their 

decision making, they lose all credibility with citizens. This at a time when the electorate is deeply skeptical of 

our political process and politicians. The Mexican gray wolf is suffering a severe genetic crisis, which can only 

be remedied by more releases of wolves into the wild. The Commission's attempts to thwart their recovery will 

only serve to bring this imperiled species closer to the brink of extinction, a species in which we have already 

invested a great deal of taxpayer's money to save over the last two decades, and tarnish the Commission's 

reputation in the eyes of the citizens of AZ and NM. 

 

Written Comment: October 16, 2016. I oppose amending Live Wildlife; Unlawful Acts to state that USFWS 

would have to obtain a state permit before releasing any additional Mexican gray wolves into the wild. USFWS 

is required under the ESA to recover the Mexican gray wolf. Release of wolves into the wild is a critical 
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component of that recovery and needed now to promote genetic diversity in the population. AZ should work 

with USFWS toward full recovery of the Mexican gray wolf, not continue to hinder the reintroduction program. 

I urge the Commission to reject this proposed rule change. The Mexican gray wolf needs science based 

recovery, not state political meddling. 

 

Written Comment: October 16, 2016. I am writing to express my strong opposition to the proposed 

amendments to R12-4-402, which would require the Department of Interior to seek state permits from the 

Commission prior to releasing any additional Mexican grey wolves into AZ. I fully and heartily support the 

federal government (and others') wolf recovery efforts and believe the proposed amendments to the rule to be 

unnecessary and poses an unwarranted obstacle to the recovery effort. I therefore ask that my opinion be 

counted as consideration of the amendment moves forward. 

 

Written Comment: October 16, 2016. These comments are submitted on behalf of the Great Old Broads for 

Wilderness, a national, non-profit organization. Established in 1989, we are advocates, stewards, and educators 

for wild lands. Ours is a lifetime outlook on the benefits of protecting our wild, public lands. Broads, through 

Broadbands across the country, work with agencies in stewardship and monitoring of public lands. The 

Mexican gray wolf is essential to the biodiversity of wild lands. Lobos need to be restored to their essential 

natural role. Broads does not support the proposed rule change. Please do not interfere in the role of USFWS 

releasing wolves to the wild to promote genetic diversity in the wolf population. The Mexican gray wolf needs 

science-based recovery, not State interference with the intent of driving the Mexican wolf to extinction. Let the 

federal government do its job and recover the Mexican gray wolf. 

 

Summary of Oral Comments from December Commission Meeting: Establishing a new permit for the 

release of Mexican gray wolves creates a new roadblock for the Mexican gray wolf recovery program. Seventy 

percent of AZ citizens support the wolf recovery program. Arizona needs more wolves on the landscape and 

one impediment is more regulation. The current population is dangerously inbred and vulnerable; requiring 

USFWS to obtain a permit for their release makes no sense. If there must be a permit; the process should be 

quick and easy. It is not clear what the amendment applies to; the rule amendment appears to be antagonistic 

towards the Mexican gray wolf recovery and lacks transparency. Requiring USFWS to obtain a permit does not 

appear to be collaborative or cooperative. 

 

Agency Response: The Commission’s intent in proposing the amendments indicated in this rulemaking is 

to strengthen its rule to avoid any unintended interpretation that a federal agency is exempt from state 

permitting requirements when conducting any wildlife-related activities. The Commission has always operated 

under the premise that our federal partners need state authorization for any wildlife activities, and, as a result of 

an internal review of its rules, the Commission concluded that this requirement was not clearly codified in rule. 

Through this rulemaking, the Commission is codifying what has been a common practice with federal agencies. 
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The change will avoid any legal ambiguity and should avoid any disagreement over the applicability of the 

Commission’s rules. 

The purpose of the current rule is to protect native wildlife in many ways: preventing the spread of disease, 

reducing the risk of released animals competing with native wildlife, and preventing interactions between 

humans and wildlife that may threaten public health or safety. The rule prohibits a variety of wildlife-related 

activities, unless permitted by the Department. Eligibility, application, and licensing requirements are provided 

under specific rule for each type of license. Typically, the Department issues the USFWS licenses based on the 

type of activity and species of wildlife. These special license rules are found in Article 4. 

While the immediate issue that prompted the internal review of the Commission’s rules involved big river 

fish and the Mexican wolf, the broader concern with federal agencies obtaining state licenses and permits 

relates to a variety of activities involving many species of native terrestrial and aquatic wildlife. 

As stated in the preamble of the Notice of Proposed Rulemaking, the requirement that a federal agency 

apply for and obtain a state license or permit in order to conduct wildlife-related activities is not a new 

requirement. Under A.R.S. § 17-238, the Commission, at its discretion and under such regulations as it deems 

necessary, may issue a permit to take wildlife for scientific purposes to any person or duly accredited 

representative of public educational or scientific institutions, or governmental departments of the U.S. engaged 

in the scientific study of wildlife. The Department and many federal agencies have always understood that 

federal agencies need to obtain state permits to remove or release wildlife. On an annual basis, the Department 

issues approximately 48 scientific collecting licenses to federal agencies for a variety of activities that involve 

wildlife. Licenses and permits are issued for the purpose of establishing, monitoring, studying, surveying, and 

translocating wildlife. Since 1998, the Department has not denied a scientific collecting license applied for by a 

federal agency (the Department's license application records only go back to 1998). Federal agencies that have 

held or currently hold a Department-issued scientific collecting license include, but are not limited to, the 

Department of Defense, Department of Energy, Department of Interior, National Forest Service, National Parks 

Service, National Wildlife Refuge, U.S. Army Engineer Research and Development Center, U.S. Department of 

Agriculture: Animal and Plant Health Inspection Service, USFWS, U.S. Army, and U.S. Geological Survey. 

There are many valid reasons to require any agency to apply for and obtain a state-issued license or permit. 

The application process allows the Department to ensure duplicate projects are not occurring, and that proposed 

activities will benefit wildlife. The license/permit process requires federal agencies to coordinate their activities 

with the Department, which ensures the best management outcome possible for Arizona’s wildlife. 

The Commission holds that this rulemaking is compliant with the APA. The rulemaking was undertaken 

after the review of Game and Fish laws and rules, conducted by the Department's Assistant Attorneys General, 

determined that, while Commission rules as a whole indicate a federal agency is required to obtain a state 

license or permit to conduct wildlife-related activities in AZ, the rules were not sufficiently clear on this 

requirement. This review was requested by the Commission after USFWS failed to comply with licensing 

requirements in NM and the incident involving gizzard shad released by the National Fish Hatchery; not as a 

result of an untethered concern. Under A.R.S. § 41-1021, an agency is required to indicate the time during 
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which written submissions may be made, the Department and many other agencies consider this to mean the 

day and time in which a comment may be submitted in person to the agency. Under A.R.S. § 41-1023(B), the 

public comment period runs for 30 days from the date the Notice of Proposed Rulemaking is published in the 

Arizona Administrative Register. The Department believes the statutory time-frame is sufficient. This is 

supported by Register publications from other state agencies, where in the last 30 Notice of Docket Openings, 

22 contained the same language as the notice associated with this rulemaking, six stated comments would be 

accepted for 30 days from publication of the proposed rulemaking (all six were from one agency), and two 

stated comments would be accepted until the close of record published in the proposed rulemaking. 

The absence of a study does not affect the validity of the rulemaking; a study is a supporting document that 

supports conclusions included in rule. In this case, the rulemaking is the result of events where federal agencies 

have not complied with state permit requirements. There is no need to establish an administrative process as a 

process already exists and federal agencies have previously applied for and obtained special licenses. 

In compliance with A.R.S. § 41-1055, the Department includes an Economic, Small Business and 

Consumer Impact Statement (EIS) with every final rule it submits to the Governor's Regulatory Review Council 

(GRRC). Although the EIS is not required until a final rule is submitted to GRRC; the Department makes the 

EIS available to members of the public at every Commission meeting where a proposed and final rule is being 

considered, unless the rulemaking is exempt from A.R.S. § 41-1055. This rule amendment is not exempt and an 

EIS is available to the public. Under A.R.S. § 41-1001, in the case of a proposed rule, an agency is only 

required to provide a preliminary summary of the economic impact analysis in the preamble for the rulemaking. 

The rule addresses a myriad of prohibited wildlife-related activities; there is no corresponding federal law that 

lists prohibited activities, thus the rule is based on state law. 

The proposed rule amendment clarifies that a federal permit alone is insufficient when a federal agency or 

its employees perform activities with live wildlife that require a state permit. These activities may include, but 

are not limited to, the import or export of live wildlife, the possession, transportation, release or reintroduction 

of wildlife, and the killing of captive live wildlife. A.A.C. § R12-4-402(A). Clarifying that a federal agency or 

its employees are not exempt from state permit requirements should not be construed that the Department will 

deny a permit to perform activities with live wildlife. Nothing in the clarification is inconsistent with the past 

practice of federal agencies applying for and the Department issuing permits. Neither should the proposed rule 

amendment be interpreted as directed exclusively at federal administration of the Endangered Species Act 

(“ESA”). It applies more broadly to all federal agencies and employees undertaking activities with live wildlife. 

The proposed rule amendment does not conflict with the Constitution’s Supremacy Clause because federal 

law does not explicitly preempt a rule that extends state permit requirements to the federal government, nor 

does the proposed rule amendment on its face conflict with a federal objective. State and federal authority to 

manage and conserve wildlife overlaps in many respects with each having concurrent jurisdiction. Federal law 

recognizes that “[s]tate authority regarding fish and resident wildlife remains the comprehensive backdrop 

applicable in the absence of specific overriding federal law.” 43 C.F.R. § 24.1(a). Federal law further recognizes 

that “effective stewardship of fish and wildlife requires cooperation of the several States and the Federal 
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Government.” Id. The federal obligation to cooperate with state wildlife agencies in wildlife management 

reflects “the manifest Congressional policy of Federal-State cooperation that pervades statutory enactments in 

the area of fish and wildlife conservation.” Id. at § 24.2. 

With this backdrop of cooperation, federal agencies of the Department of the Interior are required to 

comply with state permit requirements for federal activities involving the removal or reintroduction of wildlife, 

provided compliance with state permit requirements does not prevent the federal agency from carrying out its 

statutory responsibilities. Id. at § 24.4. 

Federal agencies have long recognized this obligation and have routinely worked with the Department to 

obtain state permits for activities requiring a state permit. In 2015, the Department issued 48 permits to multiple 

federal agencies authorizing take, possess, transport or release of wildlife. In some cases, the state permit added 

stipulations that were necessary to (1) conserve wildlife populations; (2) prevent the introduction and 

proliferation of wildlife diseases; (3) prevent wildlife from escaping or (4) protect public health or safety. 

A.A.C. § R12-4-409(H). To date, no federal agency has objected to permit stipulations or claimed that a state 

permit prevented the agency from carrying out its statutory responsibilities. 

As for the assertion ESA explicitly preempts the proposed rule amendment, the preemption provision in 

ESA applies only to state laws that prohibit what is authorized or permit what is prohibited with respect to the 

import or export of threatened and endangered species. 16 U.S.C. § 1535(f). Nothing in the proposed rule 

amendment, for instance, prohibits the U.S. Fish and Wildlife Service (“Service”) from importing threatened or 

endangered wildlife. The proposed rule amendment simply provides that a federal agency, including the 

Service, is not exempt from state permit requirements. Requiring the Service to obtain a state permit is 

consistent with the obligation in ESA that federal agencies “cooperate to the maximum extent practicable with 

the States.” Id. at § 1535(a). 

The Department has issued the Service multiple permits to release Mexican wolves into Arizona, and as 

recently as this year, the Department’s permit authorized the Service to release or reintroduce Mexican wolves 

consistent with the jointly prepared and approved annual release plan. Provided state permits do not prevent the 

Service from carrying out its statutory responsibilities, ESA does not preempt state law requiring a state a 

permit authorizing a federal agency to take, possess or release threatened or endangered species. 

The proposed rule amendment clarifying that a federal agency or its employees is not exempt from state 

permit requirements is not expressly preempted by federal law, nor does the proposed rule amendment conflict 

with federal law because it does not operate on its face as an obstacle to the accomplishment and execution of a 

federal objective. The Department routinely issues permits to federal agencies in a manner that does not conflict 

with federal purposes, and no federal agency has alleged the Department’s permit requirement has prevented it 

from accomplishing any statutory responsibility. 

 

The agency received the following written comments stating their opinion. Because the written comments do 

not pose a question or specifically relate to the rulemaking, the agency does not believe a response is 

required: 
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Written Comment: October 5, 2016. Once again you are proving you are becoming more and more political. 

And like I've called you out before, you are anti-fed. Anyone with half a brain can see right through this. This is 

in regards to the Mexican gray wolf. 

 

Written Comment: October 7, 2016. I am a decorated combat veteran, hunter, philanthropist, and a proud 

citizen of AZ. I respectfully ask you put no restrictions on increasing the Mexican Gray population. Let's do the 

right thing and protect God's creatures. It is our charge and duty. 

 

Written Comment: October 8, 2016. Do not destroy this keystone species. 

 

Written Comment: October 8, 2016. Save our Mexican gray wolves and provide wild protected habitats for 

them. They are essential to our ecosystems. 

 

Written Comment: October 8, 2016. States should not have the right to say they do not want wolves. Mexican 

gray wolf recovery is important to people living in AZ, as well as tourists. 

 

Written Comment: October 8, 2016. I do not live in AZ, but I know wolf recovery is critical to the health of 

the environment for all creatures (not just humans). It has been shown that a healthy wolf population helps other 

non-carnivore animals lead healthier lives plus the native plants thrive when the ecosystem is in balance. If the 

goal of the Commission is to maintain a good level of game and fish in the state of AZ, wolves must be part of 

the plan. 

 

Written Comment: October 8, 2016. Please start protecting the gray wolves instead of driving them to 

extinction to protect profits of private parties. 

 

Written Comment: October 8, 2016. Your job is to protect our wild life. Wolves are critical, important, and 

deserve better than what they have received. 

 

Written Comment: October 8, 2016. Please reconsider steps to completely eradicate the wolf from the State. 

Give them a chance to live and propagate in numbers that will ensure they remain an integral part of Mother 

Nature's "plan" to keep all things in balance. 

 

Written Comment: October 8, 2016. The gray wolf is facing extinction and you should protect them with 

your rules and regulations. Your new regulation is a clear and present danger to the gray wolf. Please reconsider 

and protect the gray wolves. 
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Written Comment: October 8, 2016. Save the wolves and large predators. They are a vital part of the animal 

food chain. They deserve to live in forests and national parks unmolested by poachers and hunters. 

 

Written Comment: October 8, 2016. Please release Mexican wolves into the wild again; they are suffering a 

lot in captivity. Do not play God, let them free please. 

 

Written Comment: October 8, 2016. We are called to be faithful stewards of this precious planet that God has 

provided us and that includes all of the wildlife and their habitats. Please protect the wolves. 

 

Written Comment: October 8, 2016. I do not see how in good conscience you can act to wipe out a key 

member of your own ecosystem. This is wrong; the Mexican gray wolf is an important piece of the natural 

world that should be protected, not eradicated. Please act in a way that preserves the balance of nature, place 

protections for this species, now. 

 

Written Comment: October 8, 2016. Allow wolves to run free in this state and all states. Extinction is not 

option 

 

Written Comment: October 8, 2016. Please allow these wolves to live in peace. 

 

Written Comment: October 8, 2016. Please do not make it harder to release Mexican wolves back into the 

wild. They are a native species that have been scientifically proven to enhance their environment by improving 

the health of prey animal populations. They are a highly intelligent species that deserves a chance to live free. 

 

Written Comment: October 8, 2016. Wolves. 

 

Written Comment: October 8, 2016. Please abandon this rule change regarding the gray wolves. 

 

Written Comment: October 8, 2016. Please let all wild animals to live in the wild where they belong, no 

animal should live in captivity and be miserable and mistreated, they deserve to be happy and healthy and have 

a long life. 

 

Written Comment: October 8, 2016. Please allow releasing additional Mexican gray wolves into the wild. 

 

Written Comment: October 9, 2016. Please stand up for these wolves and their survival. They are essential to 

the health and survival of so much of the ecology you are charged with protecting. 

 

Written Comment: October 9, 2016. Your opposition to wolf recovery is ridiculous. There can be a mutual 
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respect for the wolves and the opposition. Take note. You are the dying breed. Eventually the younger 

generation will take a stand as they become more aware and vote you out. It is just a matter of time. 

 

Written Comment: October 9, 2016. Please preserve and protect the integrity of our lands ecosystem. 

Nurture, not destroy. 

 

Written Comment: October 9, 2016. I understand that your state receives a lot of money from ranching. It is 

important. However, the science simply does not back the claims regarding how much livestock wolves will 

take. Cattle are not at risk of going extinct. The Mexican wolf is. Be on the right side of history and allow this 

species to live. 

 

Written Comment: October 9, 2016. Please allow the Mexican wolf to be released into the wild. Wolves are 

part of our ecosystem. They are vital to a healthy balance. 

 

Written Comment: October 9, 2016. Please consider how important it is to save these wolves. Please help to 

save them. 

 

Written Comment: October 9, 2016. It is totally ridiculous that you lawmakers just want to kill all wildlife; no 

wonder why we live in a world of killing they all follow after you. You are no better. Save the wolves they have 

better respect for life than you all will ever have. 

 

Written Comment: October 9, 2016. Please let these magnificent creatures live. 

 

Written Comment: October 9, 2016. Please do not delay on wolf releases. 

 

Written Comment: October 9, 2016. Driving wolves to extinction serves no one. It is morally despicable and 

ecologically disastrous. Scientists have proven that wolves are essential to a healthy ecosystem while humans 

and cattle do nothing but destroy. Save the wolves, save their habitat, and stop interfering in wildlife 

preservation. I am sickened by this attack on nature. There is no excuse for obstructing their survival. 

 

Written Comment: October 9, 2016. Please base wolf management decisions on science, not politics. 

 

Written Comment: October 9, 2016. Get your head in the game. It is time to start saving our planet. 

 

Written Comment: October 10, 2016. Please leave the animal world at last. The animals were in front of the 

world in this world. Please do their best, for this important matter. 
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Written Comment: October 10, 2016. Please you must do whatever to make certain the Mexican wolf does 

not suffer. We need the wolves in the wild. Please, do the right thing. 

 

Written Comment: October 10, 2016. Wolves are vital for our environment and are already endangered. Do 

not make it harder to protect them from extinction. Make your own the wolves' qualities of loyalty, family, love, 

togetherness, and protect them. Do you really want to tell your children and grandchildren that man has hunted 

the wolves to extinction and have to show them a picture? Protect the wolves against greed, big money, 

ranchers, and trophy hunters. Remove cattle from public lands so that the wolves can roam free in their 

ancestral habitat. 

 

Written Comment: October 10, 2016. My grandparents came to NM in 1910 and were cattle ranchers their 

whole lives. I am intimately familiar with the ups and downs of that life. While wolves do threaten some cattle 

and sheep, they are also an important part of our world and specially the wilds in which I have hiked and 

camped. I also know that due to hardness of a ranching life style many ranchers would be happy to sell their 

grazing rights especially when it is difficult to access country for a sufficient amount of remuneration, which is 

now possible through at least one environmental organization. Please allow the reintroduction of wolves to 

continue without interference. 

 

Written Comment: October 10, 2016. No state permit before releasing Mexican gray wolves into the wild. 

 

Written Comment: October 10, 2016. What the lobos need is science-based recovery, not political meddling. 

 

Written Comment: October 10, 2016. The only reason for keeping Mexican wolves from being released 

would be corruption, listening to special interests instead of morality and science. Do that, turn your back on 

these animals out of selfishness and corruption and I beg and pray with all my heart and soul that a curse falls 

upon all of you. Do the right thing. You know full well what that is. Protect the Mexican gray wolf now. 

 

Written Comment: October 10, 2016. You really should leave my wolves alone. 

 

Written Comment: October 10, 2016. Please do not set these wolves up to fail. We need them alive and free. 

Do not pass things so they will be slaughtered. 

 

Written Comment: October 10, 2016. USFWS is required by federal law, under the ESA, to recover the 

Mexican gray wolf. Releases of wolves to the wild is a critical component of that recovery. 

 

Written Comment: October 10, 2016. Please do not make it more difficult for Lobos to be released into the 

wild. Many people would like to see the lobos flourish. 
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Written Comment: October 10, 2016. Please do not be as awful as my state, NM. These animals belong in 

their ancestral home. 

 

Written Comment: October 10, 2016. Wolves. Save. Them. 

 

Written Comment: October 10, 2016. The greatness of a nation can be judged by the way its animals are 

treated. Please do not destroy these beautiful wolves, they have just as much right to inhabit this earth as we all 

do. Please do not deny future generations the opportunity to see and learn about these beautiful wolves in their 

natural habitat. Let the wolves run free. 

 

Written Comment: October 10, 2016. Citizens of the world, we request rejection of this new regulation in the 

release of wolves. Objections to the protection of wolves and meetings between persons and other causes do not 

justify this new regulation. We want our wolves free. 

 

Written Comment: October 10, 2016. As a person who grew up in AZ, it pains me that the state I once called 

home and graduated high school from would undermine the important work of protecting and saving the 

Mexican wolf. These wolves are so endangered that in my lifetime they might go extinct. This is 

unconscionable. 

 

Written Comment: October 10, 2016. Save the Mexican gray wolves. We have too many humans, so save the 

endangered species and neuter women who have abortions after the first abortion. Yes, I mean this. 

 

Written Comment: October 10, 2016. Do all you can to release wolves back into nature. They are a big part 

of nature and were here long before cattle and ranchers. Please do what is right and release wolves to where 

they belong. 

 

Written Comment: October 11, 2016. All lives are connected in this earth, our environment and animals are 

very important to remain and be protected for the betterment of this planet. Wolfs are extremely intelligent 

animals and highly dependent by the ecosystems. A man assumes he is invincible, but if he stops breathing for 

10 to 15 minutes, he will die for sure. Life is too fragile to be blinded by greed and ego. Each and every species 

has a reason to be the way they are. So, protection of our earthly animals is very necessary and highly 

important. Therefore, I oppose the killing of our wolves. 

 

Written Comment: October 11, 2016. Stop hurting and killing these beautiful, majestic, beautiful, and 

spiritual animals. Why is the wolf being blamed for everything? These animals are very necessary to the 

ecosystem and the future generation should be experience to see these animals in the wild. It is such as shame 
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that hunters, politicians and farmers do not understand the beauty of these animals. They are Gods creations and 

should be able to "Be free and run free forever. Subsequent comment: October 13, 2016. We will always 

stand with the wolves. We need to be a voice for them. They have always been my favorite (since I was 5 years 

old). They are very beautiful, majestic, and amazing animals. They need to let the wolves run free and be free 

forever. 

 

Written Comment: October 11, 2016. What is going on here? Before you know it, we will have no wolves to 

protect, thereby causing your job to become extinct. Do your job and prevent the wolves from decimation of the 

earth. 

 

Written Comment: October 11, 2016. Please stop R12-4-402 from happening. Give the wolf program a 

fighting chance. 

 

Written Comment: October 11, 2016. Do not make it harder to reintroduce an endangered species. Work with 

ranchers and wolf specialists to make it fair for both. 

 

Written Comment: October 11, 2016. Why are you making it so <expletive> difficult for this beautiful animal 

to make a comeback? Are you in the rancher's pockets? Cattle are not endangered. They are desecrating the 

planet and yet you allow them to roam freely on public lands while confining/limiting the wolves. Your values 

are a skewed. 

 

Written Comment: October 11, 2016. (submitted by the same person three times) Please save these wolves. 

 

Written Comment: October 11, 2016. Please allow for the survival of the Mexican Gray Wolf. They benefit 

our environment in numerous ways as I am sure you are aware- rivers, trees, diversity and balance of flora and 

fauna. They are an essential part of our natural ecosystem. Please do not let them go extinct. We need for more 

wolves to be released so they can expand their genetic diversity. And we need more land to be available for 

them to live in. 

 

Written Comment: October 12, 2016. Save wolf. 

 

Written Comment: October 12, 2016. I am asking you to leave the federal rules in place in the recovery of the 

Mexican wolves in AZ. Do not attempt to bypass the ESA laws as they are now. Please do not cave in to the 

pressure by the ranching industry to do away with a balanced ecosystem. We need large predators in the wild to 

keep balance. 

 

Written Comment: October 12, 2016. The Commission is hereby requested to enforce the federal polices for 
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the preservation of out Mexican wolves. 

 

Written Comment: October 12, 2016. How many studies does it take to show that not having top predators 

around negatively impacts the wildlife hunters want to shoot? Or the negative impact of a lack of predators on 

the general environment? What do you want? Several hundred such studies? The majority of the public wants 

wolves in the environment. Historically ranchers who use federal grazing lands have done nothing to protect 

their assets, their livestock, and do not want to have to start. Enlightened ranchers elsewhere actually look down 

on such individuals because they believe their livestock is their responsibility and not that of the general public. 

Where there are wolves there is tremendous tourist activity, and that spells money in the pockets of tour guides, 

hotel/motel owners, restaurant owners, and gas station owners. Currently there’s about $4 from tourism to every 

dollar from hunters. Ranchers contribute nothing. The American public wants their wildlife protected and 

secure. Many areas in AZ, running up to the Grand Canyon would be prime habitat for the Mexican gray wolf 

and I fully support the free expansion of their current territory. Protecting a few ranchers versus the wishes of 

the American public is not democracy, and I daresay in the not too distant future, those who are anti-wolf may 

not hold government positions and the ranchers aren’t going to provide make-up paychecks. 

 

Written Comment: October 12, 2016. No new rule changes for these endangered animals. No more permits 

required. These new proposed rules will help drive the wolves right into extinction. 

 

Written Comment: October 12, 2016. Stop trying to wipe out a keystone predator like the Mexican gray wolf. 

When will it be enough? When they are all gone? How many species do you push into extinction before our 

ecosystems totally collapse? How long before it leads to our own extinction? 

 

Written Comment: October 12, 2016. Stop interfering with Mexican wolf recovery program. They are a 

million years been part of the ecosystem for Life. As opposed to your killing methods. 

 

Written Comment: October 12, 2016. I find it hard to believe that after all the work and money spent on 

saving the gray wolf from extinction, that it will now be turned over to the states to destroy these efforts. 

Amazing the stupidity. Please do not tell me that politics trumps solid science. As a scientist I am appalled. 

 

Written Comment: October 12, 2016. The Mexican gray wolf is essential to your balance of nature and 

survival of all of us. Why kill the few remaining members of the Mexican gray wolf packs? They are native to 

AZ and you need to keep the natural balance of nature. Who is paying you to wipe them out of existence? 

Trophy hunters, farmers, and politicians? WY is putting fences up to protect their animals, stock, and wildlife. 

Not a new solution and one that works better than killing innocent wolves and wildlife. 

 

Written Comment: October 13, 2016. Please do not make it harder to release gray wolves into the wild. It 
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seems to me that the Department want to completely wipe out all the wolves and make it to where they will 

only have a few left in enclosures and zoos. Wolves are an important part of our ecosystem and must be saved 

and protected. It also seems the law is against the wolves. Just remember #vetoextinction. Once a species is 

gone, it is gone forever. Please do not do this to the wolves. 

 

Written Comment: October 13, 2016. This ignorance needs to stop. Why not put the blame where it belongs. 

On those useless selfish so called people who have the nerve to call themselves humans. 

 

Written Comment: October 13, 2016. Why propose a bill that will help drive yet another species into 

extinction? It is bad enough, that we took the land from the Indians and are taking precious land from animals. 

Everyone complains that the deer, wolves, coyotes, bears, etc. are moving into populated areas, but who speaks 

for the wildlife, who gives the wildlife a voice when population moves into nature? And now you want to 

persecute the Mexican grey wolf, all you are is a Hitler to animals. That is the only MX immigrant that should 

stay or be freely deported. 

 

Written Comment: October 13, 2016. Every consideration should be made to allow wolves in their intact 

packs to be allowed to roam free in their wild habitat. Period. 

 

Written Comment: October 14, 2016. I am writing to stress the importance of the survival of the Mexican 

gray wolf in the wild. It is time to stop using them as a scapegoat and start seeing them as the missing link to a 

healthy ecological system. Science has proven time and again that they keep ungulate herds healthy, help trees 

grow (by keeping ungulates mobile) and keep rodent numbers at bay (to name a few). Since they are so afraid 

of people, they can easily be deterred from predation. AZ and NM are so lucky to have these beautiful animals 

in a tiny portion of their forests. I wish people would become more educated about all the good that they do for 

our ecology. And, I wish that the stupid wolf stories that we have all heard would disappear so big grown men 

would stop killing them. There are “certified predator friendly” ranches in the US and CD but, in CD where not 

only wolves exist but, grizzly bears and large cats as well. These people make it work by using deterrents that 

cost nothing to the rancher. Quite possibly the biggest issue in making this work is public grazing. If you do not 

keep your livestock within boundaries, anything can happen. Many years ago, John Muir proved how horrible 

grazing is on our public lands; that is why it is illegal in the high Sierra and all national parks. Please listen to 

science and teach the ranchers how to co-exist with the wolf. The Mexican gray wolf belongs on our lands. 

 

Written Comment: October 14, 2016. Please help these animals who cannot speak for themselves. If we kill 

animals because people seem to think they are in the way, we will just have pictures. Our future generations 

will not know what a live wolf looks like when it is alive and living. People have got stop taking over every 

inch of property. Stop the killing. 
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Written Comment: October 14, 2016. I am a person who does not want to see any animal become extinct, too 

many have gone that way. We humans are responsible for most of these losses and I hope you will not help to 

have the Mexican wolf become extinct. USFWS has a responsibility to save endangered species, which the 

Mexican wolf is, as you well know. If we keep throwing unbalance into nature, we will be destroying ourselves. 

These wolves are needed to help keep the earth in balance, especially here in AZ. I keep hearing about how the 

elk and deer population is out of control on the north rim of the Grand Canyon. If the wolves were released 

there that problem would soon be alleviated and the environment would become much healthier as was proved 

at Yellowstone National Park. Please think like human beings and listen to the science and stop letting politics 

control you. 

 

Written Comment: October 15, 2016. Please save our Mexican wolves.  

 

Written Comment: October 15, 2016. Protect the Mexican wolves. It is crucial and want most want, not just 

those with the power to change the rules that threaten them. 

 

Written Comment: October 15, 2016. Please protect the wolf. They are almost extinct. 

 

Written Comment: October 15, 2016. Please start helping the wolves, instead of always stacking the deck 

against them. They deserve to be reintroduced to the wilderness. We as people of this world, have no business 

deciding if a sentient creature can be free. They were doing fine, before you made them scarce. 

 

Written Comment: October 16, 2016. I am a concerned citizen that our Mexican wolves are not being 

reintroduced to wild has the law provides to prevent extinction of these endangered species. Please do what is 

needed to recovery these animals. 

 

Written Comment: October 16, 2016. Please save the Mexican wolves. We have so few left. Why is this even 

an issue? 

 

Written Comment: October 16, 2016. You need to stop the rules and regulations regarding these beautiful and 

much needed animals. Leave them be. Let them be in the wild where they belong. The ecosystem needs them 

and believe it or not, humans need them also. Maybe people from other states ought to be allowed to come and 

hunt the people of your state? That is essentially what you are doing to these beautiful mammals that have been 

there long before any of you. 

 

Written Comment: October 16, 2016. I strongly oppose rule change that would require USFWS to get a state 

permit before releasing any additional Mexican gray wolves into the wild, but the state’s ongoing opposition to 

wolves is already painfully clear. This new change would make it even harder for the federal government to do 
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its job and recover lobos. 

 

Written Comment: October 16, 2016. The proposal to amend R12-4-402 to require USFWS to get a permit 

from the state before releasing Mexican wolves is an unnecessary restriction on that agency's attempt to recover 

the species as required by the ESA. I favor the recovery of the wolves and see the proposed amendment as the 

State's attempt to thwart the process for political reasons. Increasing wolves in the wild is essential to their 

survival. Please let USFWS conduct the necessary operations unhindered. 

 

Written Comment: October 16, 2016. I strongly request that this rule change be denied. It is an impediment to 

the goal of Lobo Grey Wolf Recovery. The program is already facing many handicaps. More wolfs are needed 

for healthy stock. We need to minimize inbreeding and additional releases are necessary. The sooner the better. 

 

The agency received the following comment that relates to Article 3 rules (taking and handling wildlife). 

 

Written Comment: October 5, 2016. As a hunter I am more concerned with ethics and fair chase when it 

comes to the early elk rut hunts. More hunters are talking about this subject. The Commission is on notice. 

 

Agency Response: Thank you for taking the time to submit your comment. Because the topic is outside of the 

scope of this rulemaking, your comment was placed in the rule record for consideration by the next Article 3 

team. 

12. All agency’s shall list other matters prescribed by statute applicable to the specific agency or to any 

specific rule or class of rules. Additionally, an agency subject to Council review under A.R.S. §§ 41-1052 

and 41-1055 shall respond to the following questions: 

a. Whether the rule requires a permit, whether a general permit is used, and if not, the reason why a 

general permit is not used: 

The rule does not require a general permit. 

b. Whether a federal law is applicable to the subject of the rule, whether the rule is more stringent than 

federal law, and if so, citation to the statutory authority to exceed the requirements of federal law: 

The subject matters covered in the rulemaking are governed by state law rather than any corresponding 

federal law. 

c. Whether a person submitted an analysis to the agency that compares the rule’s impact of the 

competitiveness of business in this state to the impact on business in other states: 

The agency has not received an analysis that compares the rule’s impact of competitiveness of business in 

this state to the impact on business in other states. 

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the 

rules: 

Not applicable 
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14. Whether the rule previously made, amended, or repealed as an emergency rule. If so, cite the notice 

published in the Register as specified in R1-4-409(A). Also, the agency shall state where the text was 

changed between the emergency and the final rulemaking packages: 

The rule was not previously made, amended, or repealed as an emergency rule. 

15. The full text of the rules follows: 
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TITLE 12. NATURAL RESOURCES 

CHAPTER 4. GAME AND FISH COMMISSION 

ARTICLE 4. LIVE WILDLIFE 

 

Section 

R12-4-402. Live Wildlife; Unlawful Acts 
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ARTICLE 4. LIVE WILDLIFE 

 

R12-4-402. Live Wildlife: Unlawful Acts 

A. A person shall not perform any of the following activities with live wildlife unless authorized by a federal 

license or permit, this Chapter, or A.R.S. Title 3, Chapter 16: 

1. Import any live wildlife into the state; 

2. Export any live wildlife from the state; 

3. Conduct any of the following activities with live wildlife within the state: 

a. Display, 

b. Exhibit, 

c. Give away, 

d. Lease, 

e. Offer for sale, 

f. Possess, 

g. Propagate, 

h. Purchase, 

i. Release, 

j. Rent, 

k. Sell, 

l. Sell as live bait, 

m. Stock, 

n. Trade, 

o. Transport; or 

4. Kill any captive live wildlife. 

B. The Department may seize, quarantine, hold, or euthanize any lawfully possessed wildlife held in a manner that 

poses an actual or potential threat to the wildlife, other wildlife, or the safety, health, or welfare of the public. 

The Department shall make reasonable efforts to find suitable placement for any animal prior to euthanizing it. 

C. A person who does not lawfully possess wildlife in accordance with this Article shall be responsible for all costs 

associated with the care and keeping of the wildlife. 

D. Performing activities authorized under a federal license or permit does not exempt a federal agency or its 

employees from complying with state permit requirements. 
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TITLE 12. NATURAL RESOURCES 

CHAPTER 4. GAME AND FISH COMMISSION 

ARTICLE 4. LIVE WILDLIFE 

R12-4-402 

Economic, Small Business and Consumer Impact Statement 

 
A. Economic, small business and consumer impact summary: 

1. Identification of the proposed rule making. 

The Game and Fish Commission (Commission) proposes to amend its rule governing live wildlife, 

unlawful acts. The rule is amended to clarify that federal agencies or employees are not exempt from 

obtaining a state permit or license when conducting any activity listed under R12-4-402(A) and to ensure 

the Commission maintains jurisdiction and effective conservation over Arizona's wildlife and wildlife 

habitat. 

There are many valid reasons to require a person or agency to apply for and obtain a state-issued 

license. The application process allows the Department to ensure duplicate projects are not occurring, and 

that proposed activities will benefit wildlife. The license process requires federal agencies to coordinate 

their activities with the Department, which ensures the best management outcome possible for Arizona’s 

wildlife. The importance of requiring all entities, including federal agencies, to apply for and be provided a 

permit in Arizona is to protect the State's resources and assets (including water quality, quantity, and 

environmental health) from being compromised by unknown importation of aquatic and terrestrial wildlife, 

parasites, and diseases. The best way to reduce the risk of non-target importation is to screen importation 

through permits required in R12-4-402. 

A primary objective of the proposed rulemaking is to protect aquatic and terrestrial wildlife populations 

in Arizona from harm that can occur as a result of an unauthorized release of native or nonnative wildlife by 

persons or agencies. The issue of greatest concern is the introduction of diseases to native and economically 

important recreational wildlife populations; this can be especially significant in the management of 

endangered species where disease status and susceptibility may not be fully understood. Introduced diseases 

have caused severe population declines in Chiricahua leopard frogs in Arizona and other frog species 

worldwide; and in little brown bats in the eastern U.S. Disease management is also critical for game species. 

Recent research on bighorn sheep pneumonia has determined that populations with the disease are 

susceptible to infection when exposed to a new strain of the causative bacteria. The introduction of chronic 

wasting disease in deer, elk, and moose by the translocation of these species is also a serious concern for 

state wildlife management agencies. 

On the aquatic side, importations of fish have introduced parasites such as Loma salmonae and 

bacterial pathogens such as Renibacterium salmoninarum, the causative agent of Bacterial Kidney Disease. 

Although it has not been documented, Koi Herpes virus most likely was imported into Arizona with 
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baitfish. The most recent examples of non-target importation from federal hatcheries include the following: 

1) Bacterial Kidney Disease was found in multiple federal hatcheries in the last year; this resulted in the 

transfer of disease and a subsequent restriction on fish raised at the Tonto Creek, Silver Creek, and Canyon 

Creek State Hatcheries. These restrictions prevented the Department from stocking fish in multiple 

waterbodies in Arizona; resulting in a negative economic impact on several rural communities and the 

Department; 2) gizzard shad were first introduced accidently into the Salt River System through the 

stocking of Channel Catfish from Inks Dam National Fish Hatchery located on the San Carlos Indian 

Reservation. They spawn in large numbers and can reach densities high enough to ensure large populations 

survive past the first year, and because adults are too large to be prey for largemouth bass, they are 

essentially invulnerable to predation. The presence of gizzard shad has caused a major change in 

environmental interactions, negatively impacting the largemouth bass population in Roosevelt Lake. 

Roosevelt Lake is estimated to experience over 98,000 angler use days per year contributing over $48 

million dollars annually to Arizona’s economy and is one of the top bass fishing lakes in western North 

America, holding multiple bass fishing tournaments every week for most of the year. The Department will 

spend millions of dollars over the next 10 years trying to reduce the impact of gizzard shad at Roosevelt 

Lake. 

Federal agencies share the concern for introducing diseases to wildlife. Since the early 1900s the U.S. 

Department of Agriculture Animal Plant and Health Inspection Service (USDA-APHIS) has instituted 

requirements for the importation and interstate movement of livestock, crops, and more recently companion 

animals and some wildlife species. Each state, including Arizona, has regulations requiring animals coming 

into the state to have a certificate of veterinary inspection and to be free of certain regulated diseases; see 

A.A.C. R3-2-602 through R3-2-607. Included in these rules are "exotic mammals not regulated as restricted 

live wildlife by the Arizona Game and Fish Department." The Department recently revised live wildlife 

rules R12-4-405, R12-4-407, R12-4-410, R12-4-411, R12-4-413, R12-4-414, R12-4-422, and R12-4-430 to 

include a requirement for a certificate of veterinary inspection consistent with USDA-APHIS regulations 

and Arizona Department of Agriculture rules. 

The authority to regulate release of wildlife in Arizona is held both by the U.S. Fish and Wildlife 

Service (USFWS) and the Department. While holding statutory authority for the management of all 

wildlife within the State, the Department is mandated by various federal laws to apply for and obtain 

federal permits from USFWS prior to conducting conservation activities within Arizona. The Endangered 

Species Act (ESA) requires a Threatened and Endangered Species Take Permit, Section 10 (a)(1)(A), for 

any activity that may intentionally "take" endangered species; under the ESA, "take" means to harass, 

harm, pursue, hunt, shoot, wound, kill, trap, capture, or collec t, or to attempt to engage in any 

such conduct. 

The Department is authorized for all "take" of threatened species through Section 6 of the 

Endangered Species Act which requires the states to have a certified conservation program in place 
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through a Cooperative Agreement with USFWS, and through the development and submission of an 

annual work plan to USFWS. The Department also applies for and obtains several additional federal 

permits in order to maintain compliance with applicable federal rules and regulations. 

The requirement that our federal partners obtain authorization from the Department to conduct research 

and management activities in Arizona is a decades old practice. The Department routinely issues annual 

Scientific Collecting Licenses (SCL), formerly referred to as a Scientific Collecting Permit (SCP), to federal 

agencies for management and research activities involving all wildlife species (amphibians, birds, 

crustaceans, mammals, mollusks, and reptiles). For example, the Department has issued SCPs to the 

USFWS Arizona Ecological Services Field Office (AESO) since at least 1986; and to the Bureau of Land 

Management since at least 1988. It is standard practice for the Department to issue permits to AESO for 

California Condor and Sonoran Pronghorn management and release, and the Department has issued annual 

SCPs to the USFWS for the purpose of conducting Mexican Wolf recovery activities since 2010. In the last 

two years, the Department issued SCLs to at least 35 persons representing offices in nine federal agencies, 

including USFWS, U.S. Bureau of Land Management, USDA-APHIS, U.S. Forest Service, National Park 

Service, U.S. Department of Defense, Department of Energy, and U.S. Geological Survey. These licenses 

generally provide broad authorities for our partner federal agencies and ensure a safe and collaborative 

approach to wildlife management in Arizona. Since 1998, the Department has not denied an application for 

a SCL to a federal agency (the Department's license application records only go back to 1998). 

Although we have issued SCL’s to numerous federal entities, some federal interests have disregarded 

our requests to apply for and obtain a Department-issued permit. Over the past 10 years the U.S. Bureau of 

Reclamation (USBR) has stocked over a hundred thousand Razorback Suckers in the Colorado River 

without a valid SCL. Because there was no communication or coordination between the Department and 

USBR, which would have occurred if USBR had applied for a Department-issued permit, the Department 

has no information regarding what screening and health certifications were conducted prior to those 

stockings, thus potentially putting Arizona’s wildlife at risk. 

To reiterate the Commission’s justification for amending the rule, the Commission expects persons and 

federal agencies to comply with State rules requiring permits for the importation of wildlife and further, that 

release of live wildlife without first obtaining the permission of the Commission is a violation of State 

statute. This requirement is for the protection of wildlife populations from disease and other negative events 

and is mandated by A.R.S. Title 17. 

(a) The conduct and its frequency of occurrence that the rule is designed to change. 

In light of recent events and due to concerns that federal agencies may become more resistant to 

cooperating with the states, the Commission proposes to proactively strengthen its rules to avoid any 

unintended outcome that a federal agency can avoid state permits before releasing or removing wildlife. 

(b) The harm resulting from the conduct the rule is designed to change and the likelihood it will 

continue to occur if the rule is not changed. 
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While the issue that initiated the review of Game and Fish laws and rules involved big river fish and 

wolves, these licenses and permits are issued for a variety of activities involving many species of native 

wildlife, such as but not limited to, birds, black-footed ferrets, frogs, mice, pronghorn antelope, 

reptiles, snails, and wolves - to name a few. The situation in Salt River System and New Mexico may 

indicate a shift in the federal position on state permits. In addition, the Department has also found 

agencies other than the Service refusing to cooperate with the State prior to the reintroducing or 

removing wildlife. 

(c) The estimated change in frequency of the targeted conduct expected from the rule change. 

The Commission expects federal agencies to obtain state permits to release wildlife, and wants to 

eliminate any ambiguity in its regulations that a federal agency may bypass state permit requirements if 

federal law authorizes release of wildlife. Due to concerns that federal agencies may become more 

resistant to cooperating with the states, the Commission proposes to strengthen its rules to avoid any 

unintended outcome that a federal agency can avoid state permits before releasing or removing wildlife. 

2. Brief summary of the information included in the economic, small business and consumer impact 

statement. 

The Commission’s rule protects native wildlife in many ways, including preventing the spread of 

disease, reducing the risk of released animals competing with native wildlife, and preventing interactions 

between humans and wildlife that may threaten public health or safety. 

The Commission’s intent in proposing the amendments indicated in this rulemaking is to strengthen its 

rule to avoid any unintended outcome that a federal agency can circumvent state permitting requirements 

before conducting any wildlife-related activities. The Department has always operated under the premise 

that our federal partners need state authorization for any wildlife activities, and, as a result of the internal 

review, the Department discovered that this requirement was not already codified in rule. Through this 

rulemaking, the Commission is codifying what the Department has already practiced; thereby, protecting the 

Department and our partners (federal or otherwise) from unforeseen legal issues. 

The requirement that a federal agency must apply for and obtain a state license or permit in order to 

conduct wildlife-related activities is not a new requirement. Under A.R.S. § 17-238, the Commission, at its 

discretion and under such regulations as it deems necessary, may issue a permit to take wildlife for scientific 

purposes to any person or duly accredited representative of public educational or scientific institutions, or 

governmental departments of the U.S. engaged in the scientific study of wildlife. This is necessary because 

A.R.S. §17-102 states, wildlife, both resident and migratory, native or introduced, found in this state, except 

fish and bullfrogs impounded in private ponds or tanks or wildlife and birds reared or held in captivity 

under permit or license from the Commission, are property of the state and may be taken at such times, in 

such places, in such manner and with such devices as provided by law or rule of the Commission. 

On an annual basis, the Department issues approximately 48 scientific collecting licenses to federal 

agencies for a variety of activities involving wildlife; licenses and permits are issued for the purpose of 

establishing, monitoring, studying, surveying, and translocating wildlife. Since 1998, the Department has 
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not denied a scientific collecting license applied for by a federal agency (the Department's license 

application records only go back to 1998). Federal agencies that have held or currently hold a Department-

issued scientific collecting license include, but are not limited to, the Department of Defense, Department of 

Energy, Department of Interior, National Forest Service, National Parks Service, National Wildlife Refuge, 

U.S. Army Engineer Research and Development Center, U.S. Department of Agriculture: Animal and Plant 

Health Inspection Service, USFWS, U.S. Army, and U.S. Geological Survey. 

There are many valid reasons to require any agency to apply for and obtain a state-issued license or 

permit. The application process allows the Department to ensure duplicate projects are not occurring, and 

that proposed activities will benefit wildlife. The license/permit process requires federal agencies to 

coordinate their activities with the Department, which ensures the best management outcome possible for 

Arizona’s wildlife. 

The Commission anticipates the proposed amendments will have little or no impact on the Department 

or other agencies directly affected by the implementation and enforcement of the proposed rulemaking. The 

Commission anticipates the implementation of the rulemaking will have no measurable impact on 

Department operations, as the Department has been fully engaged in addressing live wildlife concerns and 

has an administrative process in place for special licenses and permits issued by the Department. 

The Commission anticipates the Department will benefit from a rule that ensures the Department 

maintains jurisdiction over Arizona's wildlife and wildlife habitat. 

The Commission believes the proposed rulemaking will enhance the Department’s ability to protect the 

public health, safety, and welfare and native wildlife and wildlife habitat. The Commission anticipates the 

rulemaking will result in an overall benefit to the regulated community, members of the public, and the 

Department. The Commission anticipates the rulemaking will result in little or no impact to political 

subdivisions of this state; private and public employment in businesses, agencies or political subdivisions; 

or state revenues. The Commission has determined the rulemaking will not require any new full-time 

employees. The Commission has determined that there are no less intrusive or costly alternative methods of 

achieving the purpose of the rulemaking. Other than the cost of rulemaking, there are no costs associated 

with the rulemaking. Therefore, the Commission has determined that the benefits of the rulemaking 

outweigh any costs. 

3. The name and address of agency employees who may be contacted to submit or request additional 

data on the information included in the economic, small business and consumer impact statement. 

Name: Celeste Cook, Rules and Policy Manager 

Address: Arizona Game and Fish Department 

5000 W. Carefree Highway 

Phoenix, AZ 85086 

Telephone: (623) 236-7390 

Fax: (623) 236-7110 

E-mail: CCook@azgfd.gov 
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B. The economic, small business and consumer impact statement: 

1. Identification of the proposed rule making. 

See paragraph (A)(1) above. 

2. Identification of the persons who will be directly affected by, bear the costs of or directly benefit 

from the proposed rule making. 

The Commission anticipates this rulemaking will have little or no impact on persons regulated by the 

rule. Currently federal agencies are complying with special license requirements; on an annual basis, the 

Department issues approximately 48 special licenses to federal agencies for many activities involving 

wildlife, including the release of wildlife into Arizona. The Commission’s intent in proposing the 

amendments indicated in this rulemaking is to strengthen its rules to avoid any unintended outcome that a 

federal agency can avoid state permits before releasing or removing wildlife. 

3. Cost benefit analysis: 

(a) Probable costs and benefits to the implementing agency and other agencies directly affected by 

the implementation and enforcement of the proposed rulemaking. The probable costs to the 

implementing agency shall include the number of new full-time employees necessary to 

implement and enforce the proposed rule. The preparer of the Economic, Small Business, and 

Consumer Impact Statement shall notify the Joint Legislative Budget Committee of the number 

of new full-time employees necessary to implement and enforce the rule before the rule is 

approved by council. 

The Commission anticipates the proposed amendments will have little or no impact on the 

Department or other agencies directly affected by the implementation and enforcement of the proposed 

rulemaking. The Commission anticipates the implementation of the rulemaking will have no 

measurable impact on Department operations, as the Department has been fully engaged in addressing 

live wildlife concerns and has an administrative process in place for special licenses and permits issued 

by the Department. The Commission believes the proposed rulemaking will enhance the Department’s 

ability to protect the public health, safety, and welfare and native wildlife and wildlife habitat. The 

Commission anticipates the Department will benefit from a rule that ensures the Department maintains 

jurisdiction over Arizona's wildlife and wildlife habitat. The Commission has determined the 

rulemaking will not require any new full-time employees. The Commission believes the benefits of the 

rulemaking outweigh any costs. 

(b) Probable costs and benefits to a political subdivision of this state directly affected by the 

implementation and enforcement of the proposed rulemaking. 

The Commission anticipates the proposed amendments will have little or no impact on political 

subdivisions of this state directly affected by the implementation and enforcement of the proposed 

rulemaking. 
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(c) Probable costs and benefits to businesses directly affected by the proposed rulemaking, including 

any anticipated effect on the revenues or payroll expenditures of employers who are subject to 

the proposed rulemaking. 

The Commission’s intent in the proposed rulemaking is to promote public health, safety, and welfare, 

and allow the Department the management authority necessary to protect and manage wildlife and wildlife 

habitat. Many of the amendments will not affect businesses, their revenues, or their payroll expenditures. Of 

those that do or may have an impact, the Commission does not anticipate the impact will be significant. The 

Commission believes the benefits of the rulemaking outweigh any costs. 

4. General description of the probable impact on private and public employment in businesses, agencies 

and political subdivisions of this state directly affected by the proposed rulemaking. 

The Commission anticipates the proposed amendments will have minimal or no substantive impact on 

private and public employment in businesses, agencies, and political subdivisions of this state directly 

affected by the proposed rulemaking. 

5. Statement of the probable impact of the proposed rulemaking on small businesses: 

(a) Identification of the small businesses subject to the proposed rulemaking. 

The Commission’s intent in proposing these amendments is to protect native wildlife and their 

habitats by reducing the risk of released animals competing with native wildlife. The Commission 

anticipates the rulemaking will result in an overall benefit to persons regulated by the rule, members of 

the public, and the Department by ensuring the Department maintains jurisdiction over Arizona's 

wildlife and wildlife habitat. Therefore, the Commission has determined that the benefits of the 

rulemaking outweigh any costs. 

(b) Administrative and other costs required for compliance with the proposed rulemaking. 

The Commission believes the amendments proposed in this rulemaking will have no significant 

impact on persons regulated by the rule. 

(c) Description of the methods that the agency may use to reduce the impact on small businesses. 

The Commission believes establishing less stringent compliance requirements for small businesses 

is not necessary as the proposed rules do not place any compliance or reporting requirements on 

businesses. 

(d) Probable cost and benefit to private persons and consumers who are directly affected by the 

proposed rulemaking. 

The Commission believes private persons and consumers will benefit from the proposed rulemaking 

through clarification of rule language governing the lawful possession of live wildlife. 

6. Statement of the probable effect on state revenues. 

The Commission anticipates the proposed amendments will have little or no impact on state revenues. 

However, failure to clarify that a federal agency is required to apply for and obtain a state permit may result 

the inadvertent releases of unwanted or diseased species in Arizona, which would have a significant 

negative impact on the Department due to high costs associated with mitigation and recovery of native 
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species or wildlife habitat. While actual costs are not readily quantifiable, the Commission anticipates these 

costs will be significant. For example, the Department will spend millions of dollars over the next 10 years 

trying to reduce the impact of gizzard shad at Roosevelt Lake. 

7. Description of any less intrusive or less costly alternative methods of achieving the purpose of the 

proposed rulemaking including the monetizing of the costs and benefits for each option and 

providing rationale for not using the nonselected alternatives. 

The Commission has determined that there are no alternative methods of achieving the objectives of the 

proposed rulemaking. 

C. If for any reason adequate data are not reasonably available to comply with the requirements of 

subsection B of this section, the agency shall explain the limitations of the data and the methods that were 

employed in the attempt to obtain the data and shall characterize the probable impacts in qualitative 

terms. The absence of adequate data, if explained in accordance with this subsection, shall not be grounds 

for a legal challenge to the sufficiency of the economic, small business and consumer impact statement. 

The Commission directed the Department's Attorney's General to conduct a review of Game and Fish laws 

and rules to ensure the Department has regulations in place that would prevent a federal agency from bypassing 

the Department's special license requirements. As a result of this review, the Commission determined it is 

necessary to amend Commission rules to strengthen its rules to avoid any unintended outcome that a federal 

agency can avoid state permits before releasing or removing wildlife. In its review, the Department's Attorney's 

General considered available case law, all comments from agency staff that administer and enforce Article 4 

rules, historical data, current processes and environment, and the Department’s overall mission. The 

Commission believes the data utilized in completing this economic, small business, and consumer statement is 

more than adequate. 



TITLE 12. NATURAL RESOURCES 

CHAPTER 4. GAME AND FISH COMMISSION 

ARTICLE 4. LIVE WILDLIFE 

 

R12-4-402. Live Wildlife: Unlawful Acts 

A. A person shall not perform any of the following activities with live wildlife unless authorized by a federal 

license or permit, this Chapter, or A.R.S. Title 3, Chapter 16: 

1. Import any live wildlife into the state; 

2. Export any live wildlife from the state; 

3. Conduct any of the following activities with live wildlife within the state: 

a. Display, 

b. Exhibit, 

c. Give away, 

d. Lease, 

e. Offer for sale, 

f. Possess, 

g. Propagate, 

h. Purchase, 

i. Release, 

j. Rent, 

k. Sell, 

l. Sell as live bait, 

m. Stock, 

n. Trade, 

o. Transport; or 

4. Kill any captive live wildlife. 

B. The Department may seize, quarantine, hold, or euthanize any lawfully possessed wildlife held in a manner that 

poses an actual or potential threat to the wildlife, other wildlife, or the safety, health, or welfare of the public. 

The Department shall make reasonable efforts to find suitable placement for any animal prior to euthanizing it. 

C. A person who does not lawfully possess wildlife in accordance with this Article shall be responsible for all costs 

associated with the care and keeping of the wildlife. 
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17-101. Definitions 

A. In this title, unless the context otherwise requires: 

1. "Angling" means the taking of fish by one line and not to exceed two hooks, by one line and one artificial 

lure, which may have attached more than one hook, or by one line and not to exceed two artificial flies or 

lures. 

2. "Bag limit" means the maximum limit, in number or amount, of wildlife that may lawfully be taken by any 

one person during a specified period of time. 

3. "Closed season" means the time during which wildlife may not be lawfully taken. 

4. "Commission" means the Arizona game and fish commission. 

5. "Department" means the Arizona game and fish department. 

6. "Device" means any net, trap, snare, salt lick, scaffold, deadfall, pit, explosive, poison or stupefying 

substance, crossbow, firearm, bow and arrow, or other implement used for taking wildlife. Device does not 

include a raptor or any equipment used in the sport of falconry. 

7. "Domicile" means a person's true, fixed and permanent home and principal residence. Proof of domicile in 

this state may be shown as prescribed by rule by the commission. 

8. "Falconry" means the sport of hunting or taking quarry with a trained raptor. 

9. "Fishing" means to lure, attract or pursue aquatic wildlife in such a manner that the wildlife may be 

captured or killed. 

10. "Fur dealer" means any person engaged in the business of buying for resale the raw pelts or furs of wild 

mammals. 

11. "Guide" means a person who does any of the following: 

(a) Advertises for guiding services. 

(b) Holds himself out to the public for hire as a guide. 

(c) Is employed by a commercial enterprise as a guide. 

(d) Accepts compensation in any form commensurate with the market value in this state for guiding 

services in exchange for aiding, assisting, directing, leading or instructing a person in the field to locate 

and take wildlife. 

(e) Is not a landowner or lessee who, without full fair market compensation, allows access  to the 

landowner's or lessee's property and directs and advises a person in taking wildlife. 

12. "License classification" means a type of license, permit, tag or stamp authorized under this title and 

prescribed by the commission by rule to take, handle or possess wildlife. 

13. "License year" means the twelve-month period between January 1 and December 31, inclusive, or a 

different twelve-month period as prescribed by the commission by rule. 

14. "Nonresident", for the purposes of applying for a license, permit, tag or stamp, means a citizen of the 

United States or an alien who is not a resident. 

15. "Open season" means the time during which wildlife may be lawfully taken. 

16. "Possession limit" means the maximum limit, in number or amount of wildlife, that may be possessed at 

one time by any one person. 
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17. "Resident", for the purposes of applying for a license, permit, tag or stamp, means a person who is: 

(a) A member of the armed forces of the United States on active duty and who is stationed in: 

(i) This state for a period of thirty days immediately preceding the date of applying for a license, 

permit, tag or stamp. 

(ii) Another state or country but who lists this state as the person's home of record at the time of 

applying for a license, permit, tag or stamp. 

(b) Domiciled in this state for six months immediately preceding the date of applying for a license, permit, 

tag or stamp and who does not claim residency privileges for any purpose in any other state or 

jurisdiction. 

18. "Road" means any maintained right-of-way for public conveyance. 

19. "Statewide" means all lands except those areas lying within the boundaries of state and federal refuges, 

parks and monuments, unless specifically provided differently by commission order. 

20. "Take" means pursuing, shooting, hunting, fishing, trapping, killing, capturing, snaring or netting wildlife 

or the placing or using of any net or other device or trap in a manner that may result in the capturing or 

killing of wildlife. 

21. "Taxidermist" means any person who engages for hire in the mounting, refurbishing, maintaining, restoring 

or preserving of any display specimen. 

22. "Traps" or "trapping" means taking wildlife in any manner except with a gun or other implement in hand. 

23. "Wild" means, in reference to mammals and birds, those species that are normally found in a state of 

nature. 

24. "Wildlife" means all  wild  mammals,  wild  birds and  the  nests or  eggs thereof,  reptiles,  amphibians, 

mollusks, crustaceans and fish, including their eggs or spawn. 

25. "Youth" means a person who is under eighteen years of age. 

26. "Zoo" means a commercial facility open to the public where the principal business is holding wildlife in 

captivity for exhibition purposes. 

B. The following definitions of wildlife shall apply: 

1. Aquatic wildlife are all fish, amphibians, mollusks, crustaceans and soft-shelled turtles. 

2. Game  mammals  are  deer,  elk,  bear,  pronghorn  (antelope),  bighorn  sheep,  bison  (buffalo),  peccary 

(javelina), mountain lion, tree squirrel and cottontail rabbit. 

3. Big  game  are  wild  turkey,  deer,  elk,  pronghorn  (antelope),  bighorn  sheep,  bison  (buffalo),  peccary 

(javelina), bear and mountain lion. 

4. "Trophy" means: 

(a) A mule deer buck with at least four points on one antler, not including the eye-guard point. 

(b) A whitetail deer buck with at least three points on one antler, not including the eye-guard point. 

(c) A bull elk with at least six points on one antler, including the eye-guard point and the brow tine point. 

(d) A pronghorn (antelope) buck with at least one horn exceeding or equal to fourteen inches in total 

length. 

(e) Any bighorn sheep. 

(f) Any bison (buffalo). 
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5. Small game are cottontail rabbits, tree squirrels, upland game birds and migratory game birds. 

6. Fur-bearing animals are muskrats, raccoons, otters, weasels, bobcats, beavers, badgers and ringtail cats. 

7. Predatory animals are foxes, skunks, coyotes and bobcats. 

8. Nongame animals are all wildlife except game mammals, game birds, fur-bearing animals, predatory 

animals and aquatic wildlife. 

9. Upland game birds are quail, partridge, grouse and pheasants. 

10. Migratory game birds are wild waterfowl, including ducks, geese and swans; sandhill cranes; all coots, all 

gallinules, common snipe, wild doves and bandtail pigeons. 

11. Nongame birds are all birds except upland game birds and migratory game birds. 

12. Raptors are birds that are members of the order of falconiformes or strigiformes and include falcons, 

hawks, owls, eagles and other birds that the commission may classify as raptors. 

13. Game fish are trout of all species, bass of all species, catfish of all species, sunfish of all species, northern 

pike, walleye and yellow perch. 

14. Nongame fish are all the species of fish except game fish. 

15. Trout means all species of the family salmonidae, including grayling. 

 
R12-4-101. Definitions 

A. In addition to the definitions provided under A.R.S. § 17-101, R12-4-301, R12-4-401, and R12-4-501, the 

following definitions apply to this Chapter, unless otherwise specified: 

“Bobcat seal” means the tag a person is required to attach to the raw pelt or unskinned carcass of any bobcat taken 

by trapping in Arizona or exported out of Arizona regardless of the method of take. 

“Bonus point” means a credit that authorizes the Department to issue an applicant an additional computer-

generated random number. 

“Certificate of insurance” means an official document issued by the sponsor's and sponsor's vendors or 

subcontractors insurance carrier providing insurance against claims for injury to persons or damage to property 

which may arise from or in connection with the solicitation or event as determined by the Department. 

“Commission Order” means a document adopted by the Commission that does one or more of the following: 

Open, close, or alter seasons, 

Open areas for taking wildlife, 

Set bag or possession limits for wildlife, 

Set the number of permits available for limited hunts, or 

Specify wildlife that may or may not be taken. 

“Day-long” means the 24-hour period from one midnight to the following midnight. 

“Department property” means those buildings or real property and wildlife areas under the jurisdiction of the 

Arizona Game and Fish Commission. 

“Firearm” means any loaded or unloaded handgun, pistol, revolver, rifle, shotgun, or other weapon that will 

discharge, is designed to discharge, or may readily be converted to discharge a projectile by the action of an 

explosion caused by the burning of smokeless powder, black powder, or black powder substitute. 

“Hunt area” means a management unit, portion of a management unit, or group of management units, or any 
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portion of Arizona described in a Commission Order and not included in a management unit, opened to hunting. 

“Hunt number” means the number assigned by Commission Order to any hunt area where a limited number of 

hunt permits are available. 

“Hunt permits” means the number of hunt permit-tags made available to the public as a result of a Commission 

Order. 

“Hunt permit-tag” means a tag for a hunt for which a Commission Order has assigned a hunt number. 

“Identification number” means the number assigned to each applicant or license holder by the Department, as 

established under R12-4-111. 

“License dealer” means a business authorized to sell hunting, fishing, and other licenses as established under to 

R12-4-105. 

“Live baitfish” means any species of live freshwater fish designated by Commission Order as lawful for use in 

taking aquatic wildlife under R12-4-317. 

“Management unit” means an area established by the Commission for management purposes. 

“Nonpermit-tag” means a tag for a hunt for which a Commission Order does not assign a hunt number and the 

number of tags is not limited. 

“Person” has the meaning as provided under A.R.S. § 1-215. 

“Proof of purchase,” for the purposes of A.R.S. § 17-331, means an original, or any authentic and verifiable form 

of the original, of any Department-issued license, permit, or stamp that establishes proof of actual purchase. 

“Restricted nonpermit-tag” means a tag issued for a supplemental hunt as established under R12-4-115. 

“Solicitation” means any activity that may be considered or interpreted as promoting, selling, or transferring 

products, services, memberships, or causes, or participation in an event or activity of any kind, including 

organizational, educational, public affairs, or protest activities, including the distribution or posting of advertising, 

handbills, leaflets, circulars, posters, or other printed materials for these purposes. 

“Solicitation material” means advertising, circulars, flyers, handbills, leaflets, posters, or other printed information. 

“Sponsor” means the person or persons conducting a solicitation or event. 

“Stamp” means a form of authorization in addition to a license that authorizes the license holder to take wildlife 

specified by the stamp. 

“Tag” means the Department authorization a person is required to obtain before taking certain wildlife as 

established under A.R.S. Title 17 and 12 A.A.C. 4. 

“Waterdog” means the larval or metamorphosing stage of a salamander. 

“Wildlife area” means an area established under 12 A.A.C. 4, Article 8. 

B. If the following terms are used in a Commission Order, the following definitions apply: 

“Antlered” means having an antler fully erupted through the skin and capable of being shed. 

“Antlerless” means not having an antler, antlers, or any part of an antler erupted through the skin. 

“Bearded turkey” means a turkey with a beard that extends beyond the contour feathers of the breast. 

“Buck antelope” means a male pronghorn antelope. 

“Adult bull buffalo” means a male buffalo any age or any buffalo designated by a Department employee during an 

adult bull buffalo hunt. 

“Adult cow buffalo” means a female buffalo any age or any buffalo designated by a Department employee during 
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an adult cow buffalo hunt. 

“Bull elk” means an antlered elk. 

“Designated” means the gender, age, or species of an animal or the specifically identified animal the Department 

authorizes to be taken and possessed with a valid tag. 

“Ram” means any male bighorn sheep. 

“Rooster” means a male pheasant. 

“Yearling buffalo” means any buffalo less than three years of age or any buffalo designated by a Department 

employee during a yearling buffalo hunt. 

 

R12-4-401. Live Wildlife Definitions 

In addition to definitions provided under A.R.S. § 17-101, and for the purposes of this Article, the following definitions 

apply: 

"Adoption" means the transfer of custody of live wildlife to a member of the public, initiated by either the 

Department or its authorized agent, when no special license is required. 

"Agent" means the person identified on a special license and who assists a special license holder in performing 

activities authorized by the special license to achieve the objectives for which the license was issued. "Agent" has 

the same meaning as "sublicensee" and "subpermittee" as these terms are used for the purpose of federal permits. 

"Aquarium trade" means the commercial industry and its customers who lawfully trade in aquatic live wildlife. 

"Aversion training" means behavioral training in which an aversive stimulus is paired with an undesirable 

behavior in order to reduce or eliminate that behavior. 

"Captive live wildlife" means live wildlife held in captivity, physically restrained, confined, impaired, or deterred 

to prevent it from escaping to the wild or moving freely in the wild. 

"Captive-reared" means wildlife born, bred, raised, or held in captivity. 

"Cervid" means a mammal classified as a Cervidae or member of the deer family found anywhere in the world, as 

defined in the taxonomic classification from the Integrated Taxonomic Information System, available online at 

www.itis.gov. 

"Circus" means a scheduled event where a variety of entertainment is the principal business, primary purpose, and 

attraction. "Circus" does not include animal displays or exhibits held as an attraction for a secondary commercial 

endeavor. 

"Commercial purpose" means the bartering, buying, leasing, loaning, offering to sell, selling, trading, exporting or 

importing of wildlife or their parts for monetary gain. 

"Domestic" means an animal species that does not exist in the wild, and includes animal species that have only 

become feral after they were released by humans who held them in captivity or individuals or populations that 

escaped from human captivity. 

"Educational display" means a display of captive live wildlife to increase public understanding of wildlife biology, 

conservation, and management without requiring or soliciting payment from an audience or an event sponsor. For 

the purposes of this Article, "to display for educational purposes" refers to display as part of an educational 

display. 

"Educational institution" means any entity that provides instructional services or education-related services to 
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persons. 

"Endangered or threatened wildlife" means wildlife listed under 50 C.F.R. 17.11, revised October 1, 2013, which 

is incorporated by reference. A copy of the list is available at any Department office, online at 

www.gpoaccess.gov, or may be ordered from the U.S. Government Printing Office, Superintendent of Documents, 

P.O. Box 979050, St. Louis, MO 63197-9000. This incorporation by reference does not include any later 

amendments or editions of the incorporated material. 

"Evidence of lawful possession" means any license or permit authorizing possession of a specific live wildlife 

species or individual, or other documentation establishing lawful possession. Other forms of documentation may 

include, but are not limited to, a statement issued by the country or state of origin verifying a license or permit for 

that specific live wildlife species or individual is not required. 

"Exhibit" means to display captive live wildlife in public or to allow photography of captive live wildlife for any 

commercial purpose. 

"Exotic" means wildlife or offspring of wildlife not native to North America. 

"Fish farm" means a commercial operation designed and operated for propagating, rearing, or selling aquatic 

wildlife for any purpose. 

"Game farm" means a commercial operation designed and operated for the purpose of propagating, rearing, or 

selling terrestrial wildlife or the parts of terrestrial wildlife for any purpose stated under R12-4-413. 

"Health certificate" means a certificate of an inspection completed by a licensed veterinarian verifying the animal 

examined appears to be healthy and free of infectious, contagious, and communicable diseases. 

"Hybrid wildlife" means an offspring from two different wildlife species or genera. Offspring from a wildlife 

species and a domestic animal species are not considered wildlife. 

"Live baitfish" means any species of live freshwater fish designated by Commission Order as lawful for use in 

taking aquatic wildlife under R12-4-313 and R12-4-317. 

"Live bait" means aquatic live wildlife used or intended for use in taking aquatic wildlife. 

"Migratory birds" mean all species listed under 50 C.F.R. 10.13 revised October 1, 2014, and no later amendments 

or editions. The incorporated material is available from the U.S. Government Printing Office, Superintendent of 

Documents, P.O. Box 979050, St. Louis, MO 63197-9000, and is on file with the Department. 

"Noncommercial purpose" means the use of products or services developed using wildlife for which no 

compensation or monetary value is received. 

"Nonhuman primate" means any nonhuman member of the order Primate of mammals including prosimians, 

monkeys, and apes. 

"Nonnative" means wildlife or its offspring that did not occur naturally within the present boundaries of Arizona 

before European settlement. 

"Person" has the same meaning as defined under A.R.S. § 1-215. 

"Photography" means any process that creates durable images of wildlife or parts of wildlife by recording light or 

other electromagnetic radiation, either chemically by means of a light-sensitive material or electronically by means 

of an image sensor. 

"Rehabilitated wildlife" means live wildlife that is injured, orphaned, sick, or otherwise debilitated and is provided 

care to restore it to a healthy condition suitable for release to the wild or for lawful captive use. 

http://www.gpoaccess.gov/
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"Research facility" means any association, institution, organization, school, except an elementary or secondary 

school, or society that uses or intends to use live animals in research. 

"Restricted live wildlife" means wildlife that cannot be imported, exported, or possessed without a special license 

or lawful exemption. 

"Shooting preserve" means any operation where live wildlife is released for the purpose of hunting. 

"Special license" means any license issued under this Article, including any additional stipulations placed on the 

license authorizing specific activities normally prohibited under A.R.S. § 17-306 and R12-4-402. 

"Species of greatest conservation need" means any species listed in the Department’s Arizona’s State Wildlife 

Action Plan list Tier 1a and 1b published by the Arizona Game and Fish Department. The material is available for 

inspection at any Department office and online at www.azgfd.gov. 

"Stock" and "stocking" means to release live aquatic wildlife into public or private waters other than the waters 

where taken. 

Taxa" means groups of animals within specific classes of wildlife occurring in the state with common 

characteristics that establish relatively similar requirements for habitat, food, and other ecological, genetic, or 

behavioral factors. 

"Unique identifier" means a permanent marking made of alphanumeric characters that identifies an individual 

animal, which may include, but is not limited to, a tattoo or microchip. 

"USFWS" means the United States Fish and Wildlife Service. 

"Volunteer" means a person who: 

Assists a special license holder in conducting activities authorized under the special license, 

Is under the direct supervision of the license holder at the premises described on the license, 

Is not designated as an agent, and 

Receives no compensation. 

"Wildlife disease" means any disease that poses a health risk to wildlife in Arizona. 

"Zoo" means any facility licensed by the Arizona Game and Fish Department under R12-4-420 or, for facilities 

located outside of Arizona, licensed or recognized by the applicable governing agency. 

"Zoonotic" means a disease that can be transmitted from animals to humans or, more specifically, a disease that 

normally exists in animals but that can infect humans. 
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R12-4-402 Statutory Authority 

 

17-102. Wildlife as state property; exceptions 

Wildlife, both resident and migratory, native or introduced, found in this state, except fish and bullfrogs impounded 

in private ponds or tanks or wildlife and birds reared or held in captivity under permit or license from the 

commission, are property of the state and may be taken at such times, in such places, in such manner and with such 

devices as provided by law or rule of the commission. 

 

17-231. General powers and duties of the commission 

A. The commission shall: 

1. Adopt rules and establish services it deems necessary to carry out the provisions and purposes of this title. 

2. Establish broad policies and long-range programs for the management, preservation and harvest of wildlife. 

3. Establish hunting, trapping and fishing rules and prescribe the manner and methods that may be used in 

taking wildlife, but the commission shall not limit or restrict the magazine capacity of any authorized 

firearm. 

4. Be responsible for the enforcement of laws for the protection of wildlife. 

5. Provide for the assembling and distribution of information to the public relating to wildlife and activities of 

the department. 

6. Prescribe rules for the expenditure, by or under the control of the director, of all funds arising from 

appropriation, licenses, gifts or other sources. 

7. Exercise such powers and duties necessary to carry out fully the provisions of this title and in general 

exercise powers and duties that relate to adopting and carrying out policies of the department and control of 

its financial affairs. 

8. Prescribe procedures for use of department personnel, facilities, equipment, supplies and other resources in 

assisting search or rescue operations on request of the director of the division of emergency management. 

9. Cooperate with the Arizona-Mexico commission in the governor's office and with researchers at 

universities in this state to collect data and conduct projects in the United States and Mexico on issues that 

are within the scope of the department's duties and that relate to quality of life, trade and economic 

development in this state in a manner that will help the Arizona-Mexico commission to assess and enhance 

the economic competitiveness of this state and of the Arizona-Mexico region. 

B. The commission may: 

1. Conduct investigations, inquiries or hearings in the performance of its powers and duties. 

2. Establish game management units or refuges for the preservation and management of wildlife. 

3. Construct and operate game farms, fish hatcheries, fishing lakes or other facilities for or relating to the 

preservation or propagation of wildlife. 

4. Expend funds to provide training in the safe handling and use of firearms and safe hunting practices. 

5. Remove or permit to be removed from public or private waters fish which hinder or prevent propagation of 

game or food fish and dispose of such fish in such manner as it may designate. 

6. Purchase, sell or barter wildlife for the purpose of stocking public or private lands and waters and take at 

any time in any manner wildlife for research, propagation and restocking purposes or for use at a game 

farm or fish hatchery and declare wildlife salable when in the public interest or the interest of conservation. 
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7. Enter into agreements with the federal government, with other states or political subdivisions of the state 

and with private organizations for the construction and operation of facilities and for management studies, 

measures or procedures for or relating to the preservation and propagation of wildlife and expend funds for 

carrying out such agreements. 

8. Prescribe rules for the sale, trade, importation, exportation or possession of wildlife. 

9. Expend monies for the purpose of producing publications relating to wildlife and activities of the 

department for sale to the public and establish the price to be paid for annual subscriptions and single 

copies of such publications. All monies received from the sale of such publications shall be deposited in the 

game and fish publications revolving fund. 

10. Contract with any person or entity to design and produce artwork on terms that, in the commission's 

judgment, will produce an original and valuable work of art relating to wildlife or wildlife habitat. 

11. Sell or distribute the artwork authorized under paragraph 10 of this subsection on such terms and for such 

price as it deems acceptable. 

12. Consider the adverse and beneficial short-term and long-term economic impacts on resource dependent 

communities, small businesses and the state of Arizona, of policies and programs for the management, 

preservation and harvest of wildlife by holding a public hearing to receive and consider written comments 

and public testimony from interested persons. 

13. Adopt rules relating to range operations at public shooting ranges operated by and under the jurisdiction of 

the commission, including the hours of operation, the fees for the use of the range, the regulation of groups 

and events, the operation of related range facilities, the type of firearms and ammunition that may be used 

at the range, the safe handling of firearms at the range, the required safety equipment for a person using the 

range, the sale of firearms, ammunition and shooting supplies at the range, and the authority of range 

officers to enforce these rules, to remove violators from the premises and to refuse entry for repeat 

violations. 

14. Solicit and accept grants, gifts or donations of money or other property from any source, which may be 

used for any purpose consistent with this title. 

C. The commission shall confer and coordinate with the director of water resources with respect to the 

commission's activities, plans and negotiations relating to water development and use, restoration projects under 

the restoration acts pursuant to chapter 4, article 1 of this title, where water development and use are involved, 

the abatement of pollution injurious to wildlife and in the formulation of fish and wildlife aspects of the director 

of water resources' plans to develop and utilize water resources of the state and shall have jurisdiction over fish 

and wildlife resources and fish and wildlife activities of projects constructed for the state under or pursuant to 

the jurisdiction of the director of water resources. 

D. The commission may enter into one or more agreements with a multi-county water conservation district and 

other parties for participation in the lower Colorado river multispecies conservation program under section 48- 

3713.03, including the collection and payment of any monies authorized by law for the purposes of the lower 

Colorado river multispecies conservation program. 
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17-238. Special licenses for field trials, for shooting preserves and for collecting or holding wildlife in captivity 

A. The commission may adopt rules and regulations and issue licenses for the conduct of field trials, shooting 

preserves, private wildlife farms and zoos, or for the personal use and possession of wildlife so as to safeguard the 

interests of the wildlife and people of the state. 

B. The commission, at its discretion and under such regulations as it deems necessary, may issue a permit to take 

wildlife for scientific purposes to any person or duly accredited representative of public educational or scientific 

institutions, or governmental departments of the United States engaged in the scientific study of wildlife. 

C. A person holding a permit issued pursuant to this section may, upon advance approval by the commission, buy, 

sell and transport wildlife legally possessed. Each person receiving a permit under this section shall file with the 

department within fifteen days after requested by the department a report of his activities under the permit. The 

commission may revoke such licenses or permits for noncompliance with regulations. 

 

17-240. Disposition of wildlife; devices; unlawful devices; notice of intention to destroy; waiting period; 

destruction; jurisdiction of recovery actions; disposition of unclaimed property 

A. Wildlife seized under this title may be disposed of in such manner as the commission or the court may 

prescribe, except that the edible portions shall be given to public institutions or charitable organizations. In 

consultation with the department of health services and the chief veterinary meat inspector, the commission 

shall adopt rules for the handling, transportation, processing and storing of game meat given to public 

institutions and charitable organizations. 

B. Devices, excepting firearms, which cannot be used lawfully for the taking of wildlife and being so used at the 

time seized may be destroyed. Notice of intention to destroy such devices as prescribed in this section must be 

sent by registered mail to the last known address of the person from whom seized if known and posted in three 

conspicuous places within the county wherein seized, two of said notices being posted in the customary place 

for posting public notices about the county courthouse of said county. Such device shall be held by the 

department for thirty days after such posting and mailing, and if no action is commenced to recover possession 

of such device within such time, the same shall be summarily destroyed by the department, or if such 

deviceshall be held by the court in any such action to have been used for the taking of wildlife, then such device 

shall be summarily destroyed by the department immediately after the decision of the court has become final. 

The justice court shall have jurisdiction of any such actions or proceedings commenced to recover the 

possession of such devices. 

C. Devices other than those referred to in subsection B, including firearms seized under this title shall, after final 

disposition of the case, be returned to the person from whom the device was seized. If the person from whom 

the device was seized cannot be located or ascertained, the device seized shall be retained by the department at 

least ninety days after final disposition of the case, and all devices so held by the department may be: 

1. Sold annually. 

2. Destroyed only if considered a prohibited or defaced weapon, as defined in section 13-3101, except that 

any seized firearm registered in the national firearms registry and transfer records of the United States 

treasury department or has been classified as a curio or relic by the United States treasury department shall 

not be destroyed. 
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D. If no complaint is filed pursuant to this title, the device shall be returned to the person from whom seized within 

thirty days from the date seized. 

E. A complete report of all wildlife and devices seized by the department showing a description of the items, the 

person from whom it was seized, if known, and a record of the disposition shall be kept by the department. The 

money derived from the sale of any devices shall be deposited in the game and fish fund. 

 

17-250. Wildlife diseases; order of director; violation; classification; rule making exemption 

A. If a wildlife disease is suspected or documented in freeranging or captive wildlife, the director may issue orders 

that are necessary to minimize or eliminate the threat from the disease. The director may also order or direct an 

employee of the department to: 

1. After notification of and in coordination with the state veterinarian, establish quarantines and the boundary 

of the quarantine. 

2. Destroy wildlife as necessary to prevent the spread of any infectious, contagious or communicable disease. 

3. Control the movement of wildlife, wildlife carcasses or wildlife parts that may be directly related to 

spreading or disseminating diseases that pose a health threat to animals or humans. 

4. Require any individual who has taken wildlife, who is in possession of wildlife or who maintains wildlife 

under a license issued by the department to submit the wildlife or parts for disease testing. 

B. On finding there is reason to believe an infectious, contagious or communicable disease is present, the director 

may require an employee of the department to enter any place where wildlife may be located and take custody 

of the wildlife for purposes of disease testing. If search warrants are required by law, the director shall apply for 

and obtain warrants for entry to carry out the requirements of this subsection. 

C. A person who violates any lawful order issued under this section is guilty of a class 2 misdemeanor. An order 

issued under this section is exempt from title 41, chapter 6, article 3, except that the director shall promptly 

file a copy of the order with the secretary of state for publication in the Arizona administrative register pursuant 

to section 41-1013. 

 

17-306. Importation, transportation, release or possession of live wildlife; violations; classification 

A. No person shall import or transport into this state or sell, trade or release within this state or have in the person's 

possession any live wildlife except as authorized by the commission or as defined in title 3, chapter 16.  

B. It is unlawful for a person to knowingly and without lawful authority under state or federal law import and 

transport into this state and release within this state a species of wildlife that is listed as a threatened, endangered 

or candidate species under the endangered species act of 1973 (P.L. 93-205; 87 Stat. 884; 16 United States Code 

sections 1531 through 1544). 

C. A person who violates subsection B of this section is guilty of a class 6 felony. 

D. A person who violates subsection B of this section with the intent to disrupt or interfere with the development or 

use of public natural resources to establish the presence of the species in an area not currently known to be 

occupied by that species is guilty of a class 4 felony. 



From: Ty Gray
To: Jennifer Stewart; Celeste Cook; Jim Odenkirk; Jim deVos; Kent Komadina
Subject: Fwd: Game & Fish Rulemaking Request for A.A.C. § R12-4-402(A)
Date: Monday, August 15, 2016 1:16:34 PM
Attachments: 9D27CB9A-9C43-4C17-886D-173586A09F6C[150].png
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FYI 

Sent from my iPhone

Begin forwarded message:

From: Hunter Moore <hmoore@az.gov>
Date: August 15, 2016 at 12:38:31 PM MST
To: Larry Voyles <lvoyles@azgfd.gov>
Cc: Ty Gray <tgray@azgfd.gov>, Henry Darwin <hdarwin@az.gov>, Danny
Seiden <dseiden@az.gov>, Victor Riches <vriches@az.gov>, Daniel Ruiz
<druiz@az.gov>, Daniel Scarpinato <dscarpinato@az.gov>, Annie Dockendorff
<ADockendorff@az.gov>
Subject: Game & Fish Rulemaking Request for A.A.C. § R12-4-402(A)

Director Voyles,
 
I am sending this message after having reviewed the request by the Arizona 
Game & Fish Department (Department), to initiate rule making for A.A.C. § R12-
4-402(A) rules addressing the release of wildlife in Arizona without a state 
permit.  I understand that the Department, and the Arizona Game & Fish 
Commission (Commission) have conferred with their legal council, and there is a 
concern that the current rules could be construed as authorizing a federal 
agency to release or reintroduce threatened or endangered species in Arizona 
without obtaining a state permit.  I understand that the Commission intends to 
clarify this rule to make it inapplicable to federal agencies. I also understand that 
you have reviewed the work of your staff, and you are submitting your request 
to this office pursuant to Executive Order 2016-03 (Executive Order).  
 
I am aware that Federal regulations require agencies within the Department of 
the Interior to comply with state permit requirements in connection with the 
release or reintroduction of wildlife, except when the Secretary of Interior 
determines compliance will prevent an agency from carrying out its statutory 
responsibilities (43 C.F.R. Part 24).  I understand that the Commission and 
Department expect federal agencies to obtain state permits to release wildlife, 
and that you wish to eliminate any ambiguity state regulations that a federal 
agency may bypass state permit requirements if federal law authorizes the 
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release of wildlife.  
 
I also understand that it is the position of the Commission that federal regulation 
requiring state permits recognizes that the effective conservation of wildlife 
resources requires cooperation among the states and the federal government, 
and that states have broad trustee responsibilities for fish and wildlife with 
primary authority for wildlife management on federal lands.  These same 
concepts are reflected in the letter to the Secretary of Interior dated November 
13, 2015, in which the Governors from Arizona, New Mexico, Utah and Colorado 
stated that wolf recovery depends on the support and participation of the 
affected states.  The letter mentioned above raised concerns that the affected 
states had not been provided sufficient opportunities to shape the recovery 
planning process, and the Fish and Wildlife Service (“Service”) was making 
decisions without consulting the states. 
 
I believe that this request by the Department meets the criteria for an exception 
under subsections 2(i) of the Executive Order, which allows an agency to pursue 
rule making to address matters pertaining to the control, mitigation, or 
eradication of wasteful, fraudulent, or abusive activities perpetrated against an 
agency.   
 
Based on authority provided from Henry Darwin, I am hereby approving the 
rulemaking exemption so the Department can proceed.
 
I am available for any questions you may have. 

Hunter Moore
Natural Resource Policy Advisor
Office of the Arizona Governor
1700 W Washington St.
Phoenix, AZ 85007-2888
C: 602.769.7566
E: hmoore@az.gov 
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DEPARTMENT OF ADMINISTRATION (F-17-0201) 
Title 2, Chapter 1, Article 9, Reimbursement For Public Or Private Transportation 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   February 7, 2017   AGENDA ITEM:  E-1 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)    
 
FROM:    Seth U. Nwosu, BA, CP, Paralegal Project Specialist 
    
DATE :  January 24, 2017       
 
SUBJECT:  DEPARTMENT OF ADMINISTRATION (F-17-0201) 

Title 2, Chapter 1, Article 9, Reimbursement for Van Pool Transportation 
______________________________________________________________________  
 
INTRODUCTION 
 
 Purpose of the Agency and Number of Rules in the Report 
   
            This five-year-review report from the Arizona Department of Administration 
(Department) covers five (5) rules in A.A.C. Title 2, Chapter 1, related to reimbursement for 
vanpool transportation. R2-1-901 through R2-1-905 were adopted in 1994. 
  
 Article 9, sets forth: (1) definitions; (2) eligibility; and (3) procedures as it pertains to 
reimbursement of state employee costs for van pool transportation.  
 
 Proposed Action 
 
 The agency plans to amend R2-1-901 to remove the reference to a repealed statute and 
associated language. Subject to the rulemaking moratorium, the agency anticipates submitting a 
final rulemaking by December 2017. R2-1-902 through R2-1-905 remain effective, and no repeal 
or amendments are projected. 
 

Substantive or Procedural Concerns 
 
None. 
 

Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 

1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 

Yes. The Department has certified its compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
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 Yes. The Department indicates that the rules are generally effective, with the following 
exceptions: 
 

· Under Section (3), the Department indicates that “there is no data available to support the 
effectiveness of this rule.” 

 
3. Has the agency received any written criticisms of the rules during the last five years, 

including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 

 
No.  
 

4. Has the agency analyzed whether the rules are authorized by statute? 
 

Yes. The Department cites to both general and specific authority for the rules. The 
Department relies upon A.R.S. § 41-703(3) for general authority; and A.R.S. § 41-710.01 for 
specific authority for the Director to adopt rules to provide for the reimbursement of vanpool 
transportation costs for state employees.  

 
5. Has the agency analyzed the rules’ consistency with statutes and other rules? 

 
 Yes. The Department indicates that the rules are generally consistent with statutes and 
other rules, with the following exceptions: 
 

· In Council staff’s view, under Section (4)(a), the Department has not concisely analyzed 
the consistency between state and federal statutes, as required by A.A.C. R1-6-301(A)(4). 

 
6. Has the agency analyzed the current enforcement status of the rules?   

 
Yes. The Department’s Office of Travel Reduction Programs has enforced the rules 

consistently during the past five years. 
 

7. Has the agency analyzed whether the rules are clear, concise, and understandable?  
  

 Yes. The Department indicates that the rules are generally clear, concise, and 
understandable, with the following exceptions:  
 

· The definitions, as listed, under A.R.S. § 49-581(5) as it pertains to “van pools” could 
cause confusion with R2-1-901(9), as the statute talks about two or more persons making 
up a carpool or vanpool, while the rules talk about seven or more persons making a 
vanpool. 
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8. Stringency of the Rules: 
 

a. Are the rules more stringent than corresponding federal law?  
 

 No. The Department indicates that no federal laws directly correspond to vanpool 
reimbursement. 
 

b. If so, is there statutory authority to exceed the requirements of federal law? 
 

Not applicable. 
 

9. For rules adopted after July 29, 2010: 
 

a. Do the rules require issuance of a regulatory permit, license or agency 
authorization?  
 

 Not applicable, as the rules were adopted prior to July 29, 2010. 
 

b. If so, are the general permit requirements of A.R.S. § 41-1037 met or does an 
exception apply? 
 

Not applicable. 
 

10. Has the agency indicated whether it completed the course of action identified in the 
previous five-year-review report? 

 
Yes. The agency plans to amend R2-1-901 to remove the reference to a repealed statute 

and associated language. Subject to the rulemaking moratorium, the agency anticipates 
submitting a final rulemaking by December 2017. R2-1-902 through R2-1-905 remain effective, 
and no repeal or amendments are projected. 
 
Conclusion 
 
 The report meets the requirements of A.R.S. § 41-1056 and R1-6-301. As noted above, 
the Department expects to submit a final rulemaking to the Council in December 2017. This 
analyst recommends that the report be held for further review pending compliance required by 
R1-6-301(A)(4). 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:  February 7, 2017    AGENDA ITEM: E-1 
 
 
TO:  Members of the Governor’s Regulatory Review Council (Council) 
  
FROM:    GRRC Economic Team 
    
DATE :       January 24, 2017  

 
SUBJECT:  ARIZONA DEPARTMENT OF ADMINISTRATION (F-17-0201)     

Title 2, Chapter 1, Article 9, Reimbursement for Van Pool Transportation 
__________________________________________________________ __________________ 
      

I reviewed the five-year-review report’s economic, small business, and consumer impact 
comparison for compliance with A.R.S. § 41-1056 and make the following comments.  
 
1. Economic Impact Comparison 
 

 Economic, small business, and consumer impact statements from the most recent 
rulemakings were available for the Article 9 rules contained in the five-year-review report. The 
rules establish a program and procedures to reimburse state employees who participate in a 
vanpool in certain areas of Maricopa, Pinal, Yavapai and Pima counties. There were 49 active 
users in 2016.   

 
2. Has the agency determined that the rules impose the least burden and costs to 

persons regulated by the rules? 
 

 The Department has determined that the rules in Article 9 are mostly effective and 
impose the least burden and costs to the regulated community. The cost to comply with these 
rules is minimal and necessary to protect public health and safety. The agency anticipates 
amending one of the rules in Article 9 to remove a reference to a repealed statute.   

 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 
 No analysis was submitted to the agency by another person that compares the rules’ 
impact on this state's business competitiveness to the impact on businesses in other states under 
A.R.S. § 41-1056(A)(7). 
 
4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval.           

 



 
 
July 19, 2016 
 
 
Nicole A. Ong, Chair 
Governor’s Regulatory Review Council 
100 N. 15th Ave., Suite 402 
Phoenix, Arizona  85007 
 
RE:  Arizona Department of Administration; Five-year Review Report 
 Arizona Administrative Code (A.A.C.) Title 2, Chapter 1 

Article 9, Reimbursement for Van Pool Transportation 
 
Dear Ms. Ong: 
 
In compliance with A.R.S. §41-1056, the Arizona Department of Administration, Human 
Resources Division submits a report of its five-year review of Title 2, Chapter 1, Article 9 of the 
Arizona Administrative Code.  This Article contains rules that require the department to establish 
a program to reimburse state employees, who participate in a van pool to reduce commuter miles 
driven in areas of Maricopa and Pima counties, for the cost of the van pool.  In addition, I certify 
that the Department is in compliance with A.R.S. §41-1091. 
 
If you have any questions regarding this five-year review report or need additional information, 
please contact Christine Bronson, Human Resources Division, by phone at (602) 542-1423 or by 
email at christine.bronson@azdoa.gov, or Fred Burk, Human Resources Division, by phone at 
(602) 542-1220 or by email at fred.burk@azdoa.gov. Ms. Bronson, Mr. Burk, and a Travel 
Reduction Programs representative will be present at the Study Session and the Council meeting 
to answer any questions that the Council members may have about this five-year review report. 
 
Sincerely, 
 
 
 
Craig C. Brown 
Director 
 
cc: Elizabeth Thorson, Human Resources Director 
 Christine Bronson, HRD Policy and Legislative Services Section Manager 
 Suesan Nordman, HRD Travel Reduction Programs 

 
 
 
 
Douglas A. Ducey 

Governor  

 
 
 
 

Craig C. Brown 
Director 

 ARIZONA DEPARTMENT OF ADMINISTRATION 

OFFICE OF THE DIRECTOR 

100 NORTH FIFTEENTH AVENUE · SUITE 401 
PHOENIX, ARIZONA 85007 

(602) 542-1500 

 



  
 

FIVE YEAR REVIEW REPORT 
 

TITLE 2. ADMINISTRATION 
CHAPTER 1.  DEPARTMENT OF ADMINISTRATION 

ARTICLE 9.  REIMBURSEMENT FOR VAN POOL TRANSPORTATION 
 

INTRODUCTION AND BACKGROUND 
 
The Arizona Department of Administration (ADOA) Office of Travel Reduction Programs is 
responsible for the education, motivation, and implementation of alternate commute options for 
state employees.  In accordance with current laws, the State of Arizona is required, as an 
employer, to have a program whereby employees are encouraged to reduce their commute.   
 
The Office of Travel Reduction Programs (program) is comprised of three main sections:  
Capitol Rideshare, State of Arizona Telework Program, and Agency Liaison Services.  Working 
together with a variety of stakeholders, the program assists state agencies in meeting travel 
reduction goals.  Additionally, the program designs and implements the State of Arizona Travel 
Reduction Plan for Maricopa County in accordance with A.R.S. §49-588.   
 
Title 2, Chapter 1, Article 9 – Reimbursement for Van Pool Transportation, is the set of rules 
that require the ADOA Director to establish a program and procedures to reimburse state 
employees who participate in a vanpool in certain areas of Maricopa, Pinal, Yavapai and Pima 
counties.  This article includes definitions of terms used in the rules, eligibility requirements for a 
reimbursement subsidy, reimbursement subsidy amounts, and subsidy reimbursement 
procedures.  These rules were adopted in 1994 and include R2-1-901 through R2-5-905, 
inclusive.   
 
The agency’s 2011 Five-year Review of the rules in Title 2, Chapter 1, Article 9 was approved 
by the Governor’s Regulatory Review Council (GRRC) in September 2011.  Although the review 
generally found the rules to be satisfactory, the agency had proposed to amend one of the 
definitions to correct a rule reference change.   
 
During the past five years, none of the rules in Title 2, Chapter 1, Article 9 have been repealed, 
adopted or amended.  In lieu of conducting a rulemaking, the agency contacted the Secretary of 
State and requested, through the correction of errors provision in A.A.C. R1-1-109, a correction 
to the outdated rule reference, which has been incorporated in Code Supplement 14-2.   
 
The agency anticipates amending one of the rules in Article 9 to remove a reference to a 
repealed statute.  However, any proposed action may be subject to change should any federal 
or state regulations be amended prior to the submission of a final rulemaking. 
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REVIEW PROCEDURES 

 
Article 9 was reviewed by a group consisting of Travel Reduction staff and other Human 
Resources Division staff. 
 
The group reviewed all existing rules, held discussions, and determined that rulemaking would 
be necessary for one of the rules in this Article. Related changes to laws, best practices and 
internal agency procedures were taken into consideration. 
 
Rule recommendations were based upon the findings and discussions of the Human Resources 
staff.  The results are reflected in this report under item #14.  Changes identified will be 
promulgated subject to review of the ADOA Director, the Human Resources Director, and the 
Travel Reduction staff.   
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  ANALYSIS THAT IS IDENTICAL FOR ALL OF THE RULES 
 

As provided by Arizona Administrative Code (A.A.C.) R1-6-301(B), the following information is 
the same for all of the rules in this report: 
 
1. General and specific statutes authorizing the rule, including any statute that 

authorizes the agency to make rules: 

A.R.S. §41-703(3) provides general authority.  A.R.S. §41-710.01 provides specific 
authority for the Director to adopt rules to provide for the reimbursement of 
transportation costs for state employees who participate in a vanpool.   
 

2. Objective of the rule, including the purpose for the existence of the rule: 

The overall objective of the rules is to improve air quality by reducing the number of 
commuter miles driven by state employees to state offices.  The objectives of the 
specific rules are as follows: 
 

· R2-1-901: objective is to define the terms used in Title 2, Chapter 1, Article 9. 
· R2-1-902: objective is to outline the vanpool subsidy eligibility requirements. 
· R2-1-903: objective is to describe the authority of the ADOA Director in 

determining the amount of any subsidy. 
· R2-1-904: objective is to provide the procedures for vanpool subsidy payments. 
· R2-1-905: objective is to establish the requirements for employee participation in 

a reduced cost subsidized vanpool. 
 

3. Effectiveness of the rule in achieving the objective, including a summary of any 
available data supporting the conclusion reached:  

Because the agency has not received any comments, criticisms or questions from 
persons subject to these rules, the agency believes the rules are effective in achieving 
the intended objectives.  There is no data available to support the effectiveness of this 
rule. 
 

4.  Consistency of the rules with state and federal statutes and other rules made by 
the agency, and a listing of the statutes or rules used in determining the 
consistency:  

a. Consistency with federal statutes 

The rules are consistent with applicable federal law.  The federal law used in 
determining the consistency is listed below: 
·        The Clean Air Act (42 U.S.C Sec. 7401 et seq. (1970)), which sets limits on 

certain air pollutants and gives the Environmental Protection Agency authority to 
limit emissions of air pollutants from various sources; state, local and tribal 
governments have the responsibility of developing a State Implementation Plan 
(SIP) that outlines how each state will control air pollution under the Clean Air 
Act. 



Five-year Review – 2016                 Review Report 
A.A.C. Title 2, Chapter 1, Article 9  Page 4 of 6 
____________________________________________________________________________ 
 
 

7/8/2016  
 

b. Consistency with state statutes 

The rules are consistent with state laws; however, Rule R2-1-901 contains a 
reference to a statute that was repealed in 2013.  The state laws used in determining 
consistency include, but are not limited to: 
 
·         A.R.S. §41-101.03, State employee travel reduction program; designated state 

agency; fund, which governs the designation of an appropriate state agency to 
establish, administer, and operate a travel reduction program for the 
transportation of state employees between their residences and their places of 
work. 

·         A.R.S. §41-703, Duties of the [ADOA] director, which grants general authority to 
the ADOA Director for the agency’s activities and operations. 

· A.R.S. §41-710.01, Reimbursement of transportation and telecommuting costs; 
definitions, which provides the ADOA Director with specific rulemaking authority 
related to reimbursement of transportation costs for state employees. 

·        A.R.S. §49-541, Definitions, which set forth definitions of applicable areas in 
Maricopa, Pima, Pinal and Yavapai counties that are covered by the 
requirements set forth in A.R.S. §49-588. 

·         A.R.S. §49-581, [Travel Reduction Programs] Definitions, which defines common 
terms used throughout the travel reduction programs statutes. 

·         A.R.S. §49-588, Requirements for major employers, which outlines the various 
requirements major employers must follow related to the establishment and 
administration of travel reduction programs.  Subsection (A)(3)(c) includes 
suggested measures for an employer's trip reduction plan.  One such measure is 
subsidized vanpooling. 

 
 c. Consistency with other rules made by the agency 

The rules are consistent with other rules made by the agency.  The rules used in 
determining the consistency include, but are not limited to: 

·         1 A.A.C. 6, Governor’s Regulatory Review Council 
·         2 A.A.C. 1, Department of Administration 
·         2 A.A.C. 5, Department of Administration – State Personnel System  
·         2 A.A.C. 6, Department of Administration – Benefit Services Division 
·         2 A.A.C. 7, Department of Administration – State Procurement Office 
·         2 A.A.C. 10, Department of Administration – Risk Management Division 
·         2 A.A.C. 11, Department of Administration – Public Buildings Maintenance 
·         2 A.A.C. 15, Department of Administration – General Services Division 
 

5.  Agency enforcement policy, including whether the rules are currently being 
enforced and, if so, whether there are any problems with enforcement: 

The rules have been enforced consistently during the past five years by the Office of 
Travel Reduction Programs.  According to the Office, approximately 49 state employees 
are participating in the vanpool reimbursement subsidy program. 
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6. Clarity, conciseness and understandability of the rule: 

The agency considers the language of the rules to be clear, concise and 
understandable. 
 

7. Summary of the written criticisms of the rules received by the agency within the 
five years immediately preceding the five-year review report, including letters, 
memoranda, reports, written analyses submitted to the agency questioning 
whether the rule is based on valid scientific or reliable principles or methods, and 
written allegations made in litigation or administrative proceedings in which the 
agency was a party that the rule is discriminatory, unfair, unclear, inconsistent 
with statute, or beyond the authority of the agency to enact, and the result of the 
litigation or administrative proceedings:  

During the five years immediately preceding this five-year review report, the agency has 
not received any written criticisms, reports or other analyses questioning whether the 
rule is based on valid scientific or reliable principles or methods.  In addition, the agency 
has not been party to any litigation or administrative proceedings in which written 
allegations were presented alleging the rule to be discriminatory, unfair, unclear, 
inconsistent with statute, or beyond the authority of the agency. 
 

8. A comparison of the current estimated economic, small business, and consumer 
impact of the rule with the economic, small business, and consumer impact 
statement prepared on the last making of the rule or, if no economic, small 
business, and consumer impact statement was prepared on the last making of the 
rule, an assessment of the actual economic, small business, and consumer 
impact of the rule: 

The economic impact of the rules has not differed significantly from that projected in the 
economic impact statement (EIS) submitted with the last rulemaking effective February 
2008 (copy attached).  In that report, it was anticipated that costs associated with 
administration of these rules would be minimal.  As mentioned previously, approximately 
49 state employees participate in this program.  Currently, the State subsidizes these 
employees at the rate of $20 per month.  The rules directly affect state agencies and 
employees and not small businesses or consumers.   
 

9. Any analysis submitted to the agency by another person regarding the rule’s 
impact on this state’s business competitiveness as compared to the 
competitiveness of businesses in other states:  

 No such analysis was submitted to the agency regarding the impact of the rules on 
business competitiveness. 

 
10. If applicable, how the agency completed the course of action indicated in the 

agency’s previous five-year review report:  
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 In the previous Five-year Review Report, the agency stated it would amend R2-1-901 to 
revise the definition of “pay status.”  However, the agency delayed the amendment of 
this rule to allow for the implementation of the new State Personnel System rules 
adopted effective September 29, 2012.  In July 2015, the agency submitted a letter to 
the Secretary of State to request a correction to the outdated rule reference.  The 
correction has been incorporated in the 14-2 Code Supplement, posted in June 2016. 

 
11.  A determination after analysis that the probable benefits of the rule within this 

state outweigh the probable costs of the rule, and the rule imposes the least 
burden and costs to persons regulated by the rule, including paperwork and other 
compliance costs necessary to achieve the underlying regulatory objective:  

After analysis the agency believes that the rules contained in this report impose the least 
burden and costs to persons regulated by the rules.  These rules do not impose a 
regulatory burden on participants, and provide for the payment of a subsidy.  The 
participants in the program receive a twenty-dollar payment which on average results in 
a 30% reduction in their commuting costs. 

12. A determination after analysis that the rule is not more stringent than a 
corresponding federal law unless there is statutory authority to exceed the 
requirements of that federal law: 

 
Not applicable; there is no corresponding federal law pertaining to vanpool 
reimbursement.  The federal Clean Air Act authorizes the Environmental Protection 
Agency (EPA) to establish air quality standards to protect public health and welfare.  
States are responsible for developing state implementation plans to meet the standards.  
The requirement for the provision of reimbursing state employees for participating in a 
vanpool to reduce commuter miles driven and improve air quality is a state requirement 
only. 
 

13. For a rule adopted after July 29, 2010, that requires issuance of a regulatory 
permit, license or agency authorization, whether the rule complies with A.R.S. § 
41-1037:  

 Not applicable.  The rules were adopted prior to July 29, 2010, and do not require 
issuance of a regulatory permit, license or agency authorization. 

 
14. Course of action the agency proposes to take regarding each rule, including the 

month and year in which the agency anticipates submitting the rules to the 
Council if the agency determines it is necessary to amend or repeal an existing 
rule, or to make a new rule. If no issues are identified for a rule in the report, an 
agency may indicate that no action is necessary for the rule: 

The agency plans to amend R2-1-901 to remove the reference to a repealed statute and 
associated language.  Subject to the rulemaking moratorium, the agency anticipates 
submitting a final rulemaking by December 2017.   Rules R2-1-902, R2-1-903, R2-1-904, 
and R2-1-905 remain effective, and no repeal or amendments are projected.     
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ARTICLE 9. REIMBURSEMENT FOR VAN POOL TRANSPORTATION 

R2-1-901. Definitions 
In this Article, unless otherwise specified, the following terms apply: 

1. “Commute” means travel to and from an employee’s place of employment. 
2. “Director” means the chief executive officer of the Department of Administration or the Director’s designee. 
3. “Eligible employee” means an individual who is employed by the state of Arizona, in pay status, and lives or works in 

a vehicle emissions control area, as defined in A.R.S. § 49-541, except a university employee or an employee of the 
State Compensation Fund under A.R.S. § 23-981.01. 

4. “Pay status” has the meaning in R2-5A-101. 
5. “Reduced cost” means an eligible employee’s share of the total cost of vanpool transportation that remains after the 

reimbursement subsidy is paid. 
6. “Reimbursement subsidy” means the portion of the total cost of vanpool transportation that is paid, on behalf of an 

eligible employee, to a regional transit authority or state agency through a contract with the state of Arizona. 
7. “Regional transit authority” means a regional transportation authority established under A.R.S. § 48-5302 or regional 

public transportation authority established under A.R.S. § 48-5102 that operates or licenses a vanpool program. 
8. “State agency” means an agency that administers a vanpool program in an area not served by a regional transit 

authority. 
9. “Vanpool” means seven or more persons who commute in a van sponsored by a regional transit authority or in a van 

that is part of a vanpool administered by a state agency. 

Historical Note 
Adopted effective December 30, 1994 (Supp. 94-4). Amended effective September 11, 1997 (Supp. 97-3). Amended by 

final rulemaking at 14 A.A.R. 10, effective February 5, 2008 (Supp. 07-4). Corrected rule reference to R2-5A-101 in 
subsection (4) due to Personnel Reform rules made in 2012, correction letter M15-192 filed by agency (Supp. 14-2). 

R2-1-902. Vanpool Reimbursement Subsidy Eligibility 
The Department shall pay to a regional transit authority or a state agency on behalf of an eligible employee in a pay status who: 

1. Commutes in a vanpool operated by the regional transit authority or administered by a state agency, and 
2. Has completed the vanpool transportation subsidy application form. 

Historical Note 
Adopted effective December 30, 1994 (Supp. 94-4). Amended effective September 11, 1997 (Supp. 97-3). Amended by 

final rulemaking at 14 A.A.R. 10, effective February 5, 2008 (Supp. 07-4). 

R2-1-903. Vanpool Reimbursement Subsidy Amount 
The Director shall determine the amount of reimbursement subsidy, up to 100% of the actual cost of vanpool transportation, 
according to the following: the number of eligible employees participating in the program, the cost of vanpooled transportation, 
and the amount of state funds appropriated by the legislature for reimbursement subsidy purposes. The Director shall notify 
employees of the initial percentage of subsidy prior to enrollment of the employee in the program and of any change in that 
percentage prior to the change taking effect. 

Historical Note 
Adopted effective December 30, 1994 (Supp. 94-4). Amended effective September 11, 1997 (Supp. 97-3). 

R2-1-904. Vanpool Reimbursement Subsidy Procedure 
The regional transit authority or state agency shall submit to the Director an invoice that itemizes each eligible employee and the 
eligible employee’s monthly vanpool reimbursement subsidy amount. The Director shall pay the reimbursement subsidy amount 
upon receipt of the invoice from the regional transit authority or the state agency. The employee shall pay the reduced cost to the 
regional transit authority or the state agency. 

Historical Note 
Adopted effective December 30, 1994 (Supp. 94-4). Amended effective September 11, 1997 (Supp. 97-3). 

R2-1-905. Vanpool Reduced Cost Procedure 
An eligible employee seeking to pay a reduced cost shall complete the vanpool transportation subsidy application form and 
submit it to the Department of Administration Travel Reduction Program. The application form shall contain the following: 

1. The employee’s name and employee identification number, 
2. The name and mailing address of the state agency compensating the employee, and 
3. The employee’s signature. 

Historical Note 
Adopted effective December 30, 1994 (Supp. 94-4). Amended effective September 11, 1997 (Supp. 97-3). Amended by 

final rulemaking at 14 A.A.R. 10, effective February 5, 2008 (Supp. 07-4). 
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41-101.03. State employee travel reduction program; designated state agency; fund 
A. The governor shall designate an appropriate state agency to establish, administer and 
operate a travel reduction program for the transportation of state employees between their 
residences and their place of work. The designated agency shall establish the travel reduction 
program for the voluntary participation by state employees in any area of this state where a 
sufficiently large number of state employees reside and where the costs of administering a 
travel reduction program would not be excessive. 
B. There is established the state employee travel reduction fund which consists of monies 
appropriated by the legislature, unrestricted private grants, gifts, contributions and devises, 
federal funds, and fees. The state agency designated by the governor pursuant to this section 
shall administer the fund and may disburse monies from the fund only in direct support of the 
travel reduction program established by this section. Monies in the fund appropriated by the 
legislature are exempt from the provisions of section 35-190 relating to lapsing of 
appropriations. 
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41-703. Duties of director 
The director shall: 
1. Be directly responsible to the governor for the direction, control and operation of the 
department. 
2. Provide assistance to the governor and legislature as requested. 
3. Adopt rules the director deems necessary or desirable to further the objectives and programs 
of the department. 
4. Formulate policies, plans and programs to effectuate the missions and purposes of the 
department. 
5. Employ, determine the conditions of employment and prescribe the duties and powers of 
administrative, professional, technical, secretarial, clerical and other persons as may be 
necessary in the performance of the department's duties and contract for the services of outside 
advisors, consultants and aides as may be reasonably necessary. 
6. Make contracts and incur obligations within the general scope of the department's activities 
and operations subject to the availability of monies. 
7. Contract with or assist other departments, agencies and institutions of the state, local and 
federal governments in the furtherance of the department's purposes, objectives and programs. 
8. Accept and disburse grants, gifts, donations, matching monies and direct payments from 
public or private agencies for the conduct of programs that are consistent with the overall 
purposes and objectives of the department. 
9. Establish and maintain separate financial accounts as required by federal law or regulations. 
10. Advise and make recommendations to the governor and the legislature on all matters 
concerning the department's objectives. 
11. Delegate the administrative functions, duties and powers as the director deems necessary 
to carry out the efficient operation of the department. 
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41-710.01. Reimbursement of transportation and telecommuting costs; definition 
A. The director shall adopt rules to provide for the reimbursement of up to one hundred per cent 
of the cost to state employees of either: 
1. Public transportation, vanpool or private bus service to and from their place of employment. 
2. Telecommuting connectivity. 
B. For the purposes of this section, "public transportation" means local transportation of 
passengers by means of a public conveyance operated or licensed by an incorporated city or 
town or a regional public transportation authority. 
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49-541. Definitions 
In this article, unless the context otherwise requires: 
1. "Area A" means the area delineated as follows: 
(a) In Maricopa county: 
Township 8 north, range 2 east and range 3 east 
Township 7 north, range 2 west through range 5 east 
Township 6 north, range 5 west through range 6 east 
Township 5 north, range 5 west through range 7 east 
Township 4 north, range 5 west through range 8 east 
Township 3 north, range 5 west through range 8 east 
Township 2 north, range 5 west through range 8 east 
Township 1 north, range 5 west through range 7 east 
Township 1 south, range 5 west through range 7 east 
Township 2 south, range 5 west through range 7 east 
Township 3 south, range 5 west through range 1 east 
Township 4 south, range 5 west through range 1 east 
(b) In Pinal county: 
Township 1 north, range 8 east and range 9 east 
Township 1 south, range 8 east and range 9 east 
Township 2 south, range 8 east and range 9 east 
Township 3 south, range 7 east through range 9 east 
(c) In Yavapai county: 
Township 7 north, range 1 east and range 1 west through range 2 west  
Township 6 north, range 1 east and range 1 west 
2. "Area B" means the area delineated in Pima county as township 11 and 12 south, range 12 
through 14 east; township 13 through 15 south, range 11 through 16 east; township 16 south, 
range 12 through 16 east, excluding any portion of the Coronado national forest and the 
Saguaro national park. 
3. "Certificate of inspection" means a serially numbered device or symbol, as may be prescribed 
by the director, indicating that a vehicle has been inspected pursuant to the provisions of section 
49-546 and has passed inspection. 
4. "Certificate of waiver" means a uniquely numbered device or symbol, as may be prescribed 
by the director, indicating that the requirement of passing reinspection has been waived for a 
vehicle pursuant to the provisions of this article. 
5. "Conditioning mode" means either a fast idle test or a loaded test. 
6. "Curb idle test" means an exhaust emissions test conducted with the engine of a vehicle 
running at the manufacturer's specified idle speed plus or minus one hundred revolutions per 
minute but without pressure exerted on the accelerator. 
7. "Emissions inspection station permit" means a certificate issued by the director authorizing 
the holder to perform vehicular inspections pursuant to this article. 
8. "Fast idle test" means an exhaust emissions test conducted with the engine of the vehicle 
running under an accelerated condition to an extent prescribed by the director. 
9. "Fleet emissions inspection station" means any inspection facility operated under a permit 
issued to a qualified fleet owner or lessee as determined by the director. 
10. "Golf cart" means a motor vehicle which has not less than three wheels in contact with the 
ground, has an unladen weight of less than thirteen hundred pounds, is designed to be and is 
operated at not more than fifteen miles an hour and is designed to carry golf equipment and 
persons. 
11. "Gross weight" has the same meaning prescribed in section 28-5431. 
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12. "Independent contractor" means any person, business, firm, partnership or corporation with 
which the director may enter into an agreement providing for the construction, equipment, 
maintenance, personnel, management and operation of official emissions inspection stations 
pursuant to section 49-545. 
13. "Loaded test" means an exhaust emissions test conducted at cruise or transient conditions 
as prescribed by the director. 
14. "Official emissions inspection station" means an inspection facility, other than a fleet 
emissions inspection station, whether placed in a permanent structure or in a mobile unit for 
conveyance among various locations within this state, for the purpose of conducting emissions 
inspections of all vehicles required to be inspected pursuant to this article. 
15. "Tampering" means removing, defeating or altering an emissions control device which was 
installed at the time a vehicle was manufactured. 
16. "Vehicle" means any automobile, truck, truck tractor, motor bus or self-propelled or motor-
driven vehicle registered or to be registered in this state and used upon the public highways of 
this state for the purpose of transporting persons or property, except implements of husbandry, 
road rollers or road machinery temporarily operated upon the highway. 
17. "Vehicle emissions control area" means area A or area B. 
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49-581. Definitions 
In this article, unless the context otherwise requires: 
1. "Alternate mode" means any mode of commute transportation other than the single 
occupancy motor vehicle. 
2. "Approvable travel reduction plan" means a plan that is submitted by a major employer and 
that meets the requirements set forth in section 49-588. 
3. "Area A" has the same meaning prescribed in section 49-541. 
4. "Board" means the board of supervisors of a county with a population of more than one 
million two hundred thousand persons according to the most recent United States decennial 
census. 
5. "Carpool" or "vanpool" means two or more persons traveling in an automobile, truck or van to 
or from work. 
6. "Commute trip" means a trip taken by an employee to or from a work site located within the 
county. 
7. "Commuter matching service" means a system, whether it uses computer or manual 
methods, which assists in matching employees for the purpose of sharing rides to reduce the 
drive alone travel. 
8. "Employer" means any sole proprietor, partnership, corporation, unincorporated association, 
cooperative, joint venture, agency, department, district or other individual or entity, either public 
or private, that employs workers. 
9. "Full-time employee" means an employee who works at or reports to a single work site during 
any twenty-four hour period for at least three days per week during at least six months of the 
year. 
10. "Full-time student" means a driving-aged high school, community college or university 
student commuting to school three or more days of the week during any regular school term. 
11. "Major employer" means an employer with one hundred or more employees working at or 
reporting to a single work site during any twenty-four hour period for at least three days per 
week during at least six months of the year, except that in area A the threshold is fifty 
employees. 
12. "Mode" means the type of conveyance used in transportation, including single occupancy 
motor vehicle, rideshare vehicles, transit, bicycle and walking. 
13. "Motor vehicle" means any self-propelled vehicle including a car, van, bus or motorcycle and 
all other motorized vehicles. 
14. "Political subdivision" means a city, town or county of this state. 
15. "Public interest group" means any nonprofit group whose purpose is to further the welfare of 
the community. 
16. "Reduced emission vehicle" means a motor vehicle that is certified by the task force as 
being substantially lower emitting in actual use than vehicles generally purchased in the area 
and that shall be counted as less than a single motor vehicle for travel reduction plan purposes. 
17. "Reduced emission vehicle factor" means a factor that is applied to the single occupancy 
vehicle count and the motor vehicle miles traveled count pursuant to section 49-588 to allow a 
reduced emission vehicle to receive less than the full count of a regular motor vehicle or a mile 
traveled by a regular motor vehicle. 
18. "Regional" means an area which encompasses or overlaps territory within the jurisdiction of 
two or more political subdivisions of this state. 
19. "Regional program" means the combination of all implemented plans within area A which 
program shall begin in January, 1989. 
20. "Ridesharing" means transportation of more than one person for commute purposes in a 
motor vehicle, with or without the assistance of a commuter matching service. 
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21. "Staff" means the county staff assigned to the task force. 
22. "Task force" means the travel reduction program regional task force in area A which is 
designated by the board as the responsible agency to implement and enforce this article. 
23. "Transit" means a bus or other public conveyance system. 
24. "Transportation coordinator" means a person designated by an employer, property manager 
or transportation management association as the lead person in developing and implementing a 
travel reduction plan. 
25. "Transportation management association" means a group of employers or associations 
formally organized to seek solutions for transportation problems experienced by the group. 
26. "Travel reduction plan" means a written report outlining travel reduction measures. 
27. "Travel reduction program" means a program that implements a travel reduction plan by an 
employer and is designed to achieve a predetermined level of travel reduction through various 
incentives and disincentives. 
28. "Vehicle miles traveled" means the number of miles traveled by a motor vehicle for commute 
trips. A mile traveled by a reduced emission vehicle shall be counted as less than a full vehicle 
mile traveled for travel reduction plan purposes. 
29. "Vehicle occupancy" means the number of occupants in a motor vehicle including the driver. 
30. "Voluntary participant" means an employer that is not included in the definition of major 
employer and chooses to participate in a travel reduction program. 
31. "Work site" means a building and any grouping of buildings which are on physically 
contiguous parcels of land or on parcels separated solely by private or public roadways or 
rights-of-way and which are owned or operated by the same employer. 
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49-588. Requirements for major employers 
A. In each year of the regional program each major employer shall: 
1. Provide each regular employee with information on alternate mode options and travel 
reduction measures. This information shall also be provided to new employees at the time of 
hiring. 
2. Participate in a survey and reporting effort as directed by the task force and as scheduled by 
the staff. The results of this survey shall form a baseline against which attainment of the targets 
in subsection D of this section shall be measured as follows: 
(a) The baseline for participation in alternative modes of transportation shall be based on the 
proportion of employees commuting by single occupancy vehicles. 
(b) The baseline for vehicle miles traveled shall be the average vehicle miles traveled from 
place of residence to work per employee for employees not residing on the work site. 
3. Prepare and submit a travel reduction plan for submittal to the staff and presentation to the 
task force. The staff shall assist in preparing the plan. Major employers shall submit plans within 
nine weeks after they receive survey data results. The plan shall contain the following elements: 
(a) The name of the designated transportation coordinator. 
(b) A description of employee information programs and other travel reduction measures which 
have been completed in the previous year. 
(c) A description of additional travel reduction measures to be undertaken by the major 
employer in the coming year. The following measures may be included: 
(i) A commuter matching service to facilitate employee ridesharing for work trips. 
(ii) Provision of vans for vanpooling. 
(iii) Subsidized carpooling or vanpooling which may include payment for fuel, insurance or 
parking. 
(iv) Use of company vehicles for carpooling. 
(v) Provision for preferential parking for carpool or vanpool users which may include close-in 
parking or covered parking facilities. 
(vi) Cooperation with other transportation providers to provide additional regular or express 
service buses to the work site. 
(vii) Subsidized bus fares. 
(viii) Construction of special loading and unloading facilities for transit and carpool and vanpool 
users. 
(ix) Cooperation with political subdivisions to construct walkways or bicycle routes to the work 
site. 
(x) Provision of bicycle racks, lockers and showers for employees who walk or bicycle to and 
from work. 
(xi) Provision of a special information center where information on alternate modes and other 
travel reduction measures is available. 
(xii) Establishment of a full-time or part-time work at home program for employees. 
(xiii) Establishment of a program of adjusted work hours which may include telecommuting, 
compressed workweeks or staggered work hours. Work hour adjustments should not interfere 
with or discourage the use of ridesharing and transit. 
(xiv) Establishment of a program of parking incentives such as a rebate for employees who do 
not use the parking facility. 
(xv) Incentives to encourage employees to live closer to work. 
(xvi) Implementation of other measures designed to reduce commute trips such as the provision 
of day care facilities or emergency taxi services. 
(xvii) Incentives for use of reduced emission vehicles and alternative fuel vehicle refueling 
facilities. 



Five-year Review – 2016  Authorizing Statutes 
A.A.C. Title 2, Chapter 1, Article 9  Page 9 of 10  
_____________________________________________________________________________________ 
 
B. All employers in area A with one hundred or more employees at a single work site shall notify 
their employees of the employees' duty to comply with the requirements of section 49-542. The 
travel reduction program regional task force shall prepare and make available a standard 
information form for use by all employees of those employers. 
C. Except as provided in subsection F of this section, an approvable travel reduction plan shall 
meet all of the following criteria: 
1. The plan shall designate a transportation coordinator. 
2. The plan shall describe a mechanism for regular distribution of alternate mode transportation 
information to employees. 
3. For employers that in any year meet or exceed annual regional targets for travel reduction, 
the plan shall accurately and completely describe current and planned travel reduction 
measures. 
4. For employers that, in any year, fall below the regional targets for travel reduction, the plan 
shall include commitments to implement: 
(a) At least two specific travel reduction measures in the first year of the regional program. 
(b) At least three specific travel reduction measures in the second year of the regional program. 
D. After the second year, the task force shall review the travel reduction programs for employers 
not meeting regional targets and may recommend additional measures. 
E. Employers shall implement all travel reduction measures they consider necessary to attain 
the following reduction in the proportion of employees commuting by single occupancy vehicles 
or commuter trip vehicle miles travel reductions per regulated work site: 
1. Five per cent reduction in the proportion of employees commuting by single occupancy 
vehicles as determined in the annual survey in the first year, except that in area A the reduction 
shall be ten per cent. 
2. In the second, third, fourth and fifth years, an additional five per cent reduction in the 
proportion of employees commuting by single occupancy vehicles as determined in the annual 
survey, except that in area A the reduction shall be ten per cent. If the percentage of employees 
commuting in single occupancy vehicles is sixty per cent or less, additional reductions are not 
required. 
F. Notwithstanding any other requirements, a major employer may be in compliance with the 
requirements of subsections A, C and E of this section by submitting a plan that demonstrates 
achievement of emissions reductions equivalent to those that would have been obtained 
through compliance with the requirements of subsection E of this section. Emissions reductions 
achieved for the purpose of compliance with this subsection shall be in addition to any other 
emissions reductions that are otherwise required by law, rule, ordinance or permit. The plan 
may contain any of the following measures to achieve emissions reductions: 
1. Voluntary polluting vehicle trade-outs only if both of the following conditions are met: 
(a) Vehicles are not crushed. 
(b) The program applies only to vehicles owned by the major employer or its employees. 
2. Use of clean on-road vehicles. 
3. Use of clean off-road mobile equipment. 
4. Remote sensing. 
5. Other mobile source emissions reductions. 
6. Emissions reductions from stationary sources. 
7. Peak commute trip reductions. 
8. Other work-related trip reductions. 
9. Vehicle miles traveled reduction programs. 
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10. Fuel additives which have been shown to reduce hydrocarbon, carbon monoxide or 
particulate matter emissions of significant polluting on-road vehicles, off-road mobile sources or 
area sources by twenty per cent or more. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   February 7, 2017    AGENDA ITEM:  E-2 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)   
  
FROM:    Shama Thathi, Staff Attorney 
    
DATE :       January 24, 2017 
 
SUBJECT:  DEPARTMENT OF ECONOMIC SECURITY (F-17-0202) 

Title 6, Chapter 12, Article 1, General Provisions; Article 2, Application Process 
and Procedures; Article 3, Non-Financial Eligibility Criteria; Article 4, Financial 
Eligibility: Resources; Article 5, Financial Eligibility: Income; Article 6, Special 
CA Circumstances; Article 7, Determining Eligibility and Benefit Payment 
Amount; Article 8, Payments; Article 9, Changes; Adverse Action; Article 10, 
Appeals; Article 11, Overpayments; Article 12, Intentional Program Violation; 
Article 13, Jobstart; Article 14, Grant Diversion 

_____________________________________________________________________ ______ 
      
COMMENTS ON THE FIVE-YEAR-REVIEW REPORT 
 
 Purpose of the Agency and Number of Rules in the Report 
   
 The purpose of the Arizona Department of Economic Security (Department) is “to 
provide social services, welfare programs, vocational rehabilitation and employment services….” 
Laws 2008, Ch. 104, § 3.  
 
 This five-year-review report from the Department covers 111 rules in A.A.C. Title 6, 
Chapter 12, related to the Temporary Assistance for Needy Families (TANF) Cash Assistance 
(CA) Program. The rules, as written, became effective at various times between 1995 and 2013. 
 
 Article Contents 
 
 Article 1 contains four rules addressing general provisions, including definitions, 
confidentiality, case records, and manuals. Article 2 contains eleven rules addressing application 
process and procedures. Article 3 contains 21 rules addressing non-financial eligibility criteria. 
Article 4 contains six rules addressing financial eligibility criteria regarding treatment of 
resources. Article 5 contains nine rules addressing financial eligibility criteria regarding income. 
Article 6 contains seven rules addressing special CA circumstances, including subjects such as 
dependents of foster children, minor parents, and a two-parent employment program (TPEP). 
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Article 7 contains six rules addressing provisions for determining eligibility and benefit payment 
amount. Article 8 contains five rules addressing procedures for making benefit payments. Article 
9 contains eight rules addressing changes in income, resources or other circumstances, as well as 
adverse action by the Department. Article 10 contains fifteen rules addressing appeals. Article 11 
contains three rules addressing overpayments. Article 12 contains six rules addressing intentional 
program violation, including disqualification proceedings, disqualification sanctions, and the 
right to appeal the Department’s decision. Article 13 contains six rules addressing JOBSTART, 
which is a wage subsidy program. Article 14 contains four rules addressing grant diversion.  
 
 Proposed Action 
 
 The Department indicates most of the rules need to be amended to improve effectiveness, 
consistency with other statutes and rules, and to make the rules more clear, concise, and 
understandable. The Department plans to submit a Notice of Final Rulemaking to the Council by 
July 2017. 
   
 Exemption or Request and Approval for Exception from the Moratorium 
 
 The Governor’s Office granted an approval for an exception from the moratorium on 
March 7, 2016. 
 
 Substantive or Procedural Concerns 
 
 None.  
 
Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 
1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 

Yes. The Department has certified its compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
 
 Yes. The Department indicates that the rules can be made more effective in the following 
ways: 
 

· In R6-12-101, definitions should be amended, deleted, or added to conform to current 
policy and practice.  

· R6-12-102 should be amended to conform to the provisions of A.R.S. § 8-451, which 
created the Arizona Department of Child Safety (DCS). The responsibilities and authority 
of Child Protective Services (CPS) were transferred to DCS. 

· R6-12-104 should be revised to conform to current practice. The Department no longer 
maintains the manuals in a local office, rather they are available to the public via the 
Department’s website. 
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· R6-12-201 contains an outdated application process. In addition, the rule should be 
updated to reflect that an application for CA is not automatically treated as an application 
for Arizona Health Care Cost Containment System (AHCCCS) medical benefits. 

· R6-12-202 should be updated to reflect that the application process for “Child only case” 
is different from the other procedures described in this rule. Additionally, the rule should 
clarify that a child, who is in custody of a Legal Permanent Guardian and for whom the 
Guardian is receiving Guardianship Subsidy payments from DCS, is not eligible for CA.  

· R6-12-203 should be revised to conform to current interview practices. 
· R6-12-204 should be amended to remove the reference to a District Medical Consultant. 

The Department no longer employs a District Medical Consultant as part of the disability 
determination process. 

· R6-12-205 should be revised to conform to changes in the verification processes. 
· In R6-12-209, subsection (D) should be removed because an application for CA is not 

automatically treated as an application for AHCCCS medical benefits. 
· R6-12-210 should reflect the different time frames in which a case is subject to an 

eligibility review. The time frames depend on the type of CA case.  
· R6-12-211 contains an outdated policy in regards to reinstatement of benefits. 
· R6-12-302 should be updated to reflect the new time frame for reporting a change. In 

addition, the name change from the Division of Child Support Enforcement (DCSE) to 
the Division of Child Support Services (DCSS) should be reflected in the rule. 

· R6-12-304 should contain the “Temporary Absence” requirements and procedures, which 
are currently located in R6-12-309. 

· R6-12-305 should clarify that the person’s alien registration number and other related 
information shall be submitted to the U.S. Citizenship and Immigration Services 
(USCIS), instead of U.S. Immigration and Naturalization Services (INS), for verification 
of the person’s current immigration status. INS no longer exists, as it was replaced by 
USCIS. 

· R6-12-306(B) should clarify that when assistance is not requested for an otherwise 
mandatory member of the assistance unit or a mandatory member of the assistance unit is 
disqualified from CA, the countable income and resources of the mandatory member are 
considered available to the assistance unit. In addition, cross-references to R6-12-402(B) 
and R6-12-502(B) should be added to provide greater clarity. 

· R6-12-308(F) should be amended to clarify that a CA recipient is not automatically 
eligible for AHCCCS medical benefits. 

· R6-12-310 should be revised to update the “continued absence” requirements. Also, the 
“unemployed” requirement should be expanded to include “underemployed.” 

· R6-12-311 should address the Department’s requirement that an applicant who is 
included in the cash grant must cooperate with DCSS prior to approval of the application. 

· R6-12-312(J) contains an incorrect reference to a “six-month review” because not all 
cases are reviewed every six months. Also, references to DCSE should be changed to 
DCSS. 

· R6-12-313 should be expanded to include all persons who meet the definition of “Work 
Eligible Individual,” which will be defined in R6-12-101. The rule should also address 
the Department’s requirement that all “Work Eligible Individuals” must complete a Jobs 
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Program Preliminary Orientation (JPPO) as a condition of eligibility for the assistance 
unit. 

· R6-12-321(A) should note that determination of disability by the Social Security 
Administration is acceptable disability verification. 

· R6-12-404 should modify “Food Stamp Program benefits” to “Nutrition Assistance 
Program benefits.” 

· R6-12-501 should include the Self Employment Income Standard Deduction method by 
which the Department determines the countable gross income from self-employment.  

· In R6-12-503, references to the Department’s Division of Children, Youth and Families 
should be changed to DCS. 

· In R6-12-604, references to CPS should be changed to DCS. Also, subsections (E)(1) and 
(E)(4) should be removed as these provisions no longer apply. 

· R6-12-605(A) should be revised to include the concept of an “underemployed parent.” 
· R6-12-801 should be updated to reflect that benefit payments are made solely through 

electronic benefit transfer (EBT). 
· R6-12-901 should be amended to reflect new change reporting requirements, new time 

frames for reporting changes, and additional methods by which to report a change. 
· R6-12-902 should be updated to clarify that withdrawal of a unit member can result in 

termination of benefits.  
· R6-12-903 should be updated to reflect a changed time frame for adding or removing a 

member. 
· R6-12-904(B) contains an incorrect reference to a “six-month review” because not all 

cases are reviewed every six months. This rule should also include information about 
how the Department will process changes that result in a benefit reduction or termination. 

· R6-12-905 and R6-12-906 should be updated to reflect a change in the ineligibility date. 
· R6-12-907 should be updated to reflect the Department’s practice of providing notices to 

the assistance unit via email. In addition, references to AHCCCS medical eligibility in 
the CA adverse action notice should be removed from this rule. 

· In R6-12-908, a reference to “forgery of a signature on a cashed warrant” should be 
removed. 

· Article 10 should be updated to conform to current policies, procedures, and practices 
used by the Department’s Office of Appeals. 

· R6-12-1102 should be revised to indicate that the Department will pursue collection from 
individuals in a specified order and that it will only seek collection from adult members 
of the assistance unit. 
 

3. Has the agency received any written criticisms of the rules during the last five years, 
including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 
 
No. The Department has received no written criticisms of these rules during the last five 

years. 
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4. Has the agency analyzed whether the rules are authorized by statute? 
 
Yes. As general authority, the Department cites to A.R.S. § 41-1954(A)(3), which 

requires the Department to “[a]dopt rules it deems necessary or desirable to further the objectives 
and programs of the [D]epartment.” The Department also cites to applicable specific authority in 
the report. 

 
5. Has the agency analyzed the rules’ consistency with other rules and statutes? 

 
            Yes. The Department indicates that the rules are consistent with other rules and statues, 
with the following exceptions: 
 

· R6-12-211, R6-12-318, R6-12-319, and R6-12-1004 should be revised to comply with 
the changes made to A.R.S. § 46-294. Effective July 1, 2016, A.R.S. § 46-294 reduced 
the CA state time limit to 12 months.  

· R6-12-308 should be amended to comply with the changes made to A.R.S. § 46-292. In 
2016, the Legislature removed the Family Benefit Cap for currently disqualified children 
under specific circumstances. 

· R6-12-310 contains an incorrect citation to R6-12-609. 
· R6-12-313 should be modified to reflect the amendment to 45 CFR 261.2, TANF 

regulations.  
· R6-12-604 contains incorrect statutory references. 
· R6-12-808 should be amended to remove the requirement to issue an identification card, 

since CA benefits are issued solely via EBT. 
 
6. Has the agency analyzed the current enforcement status of the rules?   
 
 Yes. The Department indicates that the rules are enforced as written to the extent they do 
not conflict with state and federal law and program policy. In particular, the following rules are 
not enforced, as written, due to changes in law, regulation, or program policy: R6-12-104, R6-
12-201, R6-12-203, R6-12-204, R6-12-210, R6-12-211, R6-12-302, R6-12-308, R6-12-310, R6-
12-313, R6-12-318, R6-12-319, R6-12-501, R6-12-604, R6-12-605, R6-12-801, R6-12-808, R6-
12-901, R6-12-905, R6-12-906, R6-12-907, R6-12-908, R6-12-1002, R6-12-1004,  
R6-12-1005, R6-12-1006, R6-12-1007, R6-12-1008, R6-12-1010, R6-12-1011, R6-12-1012. 
 
7. Has the agency analyzed whether the rules are clear, concise, and understandable?  
 

Yes. The Department indicates that, with the exception of the aforementioned 
effectiveness and consistency issues, the rules are generally clear, concise, and understandable. 

 
8. Has the agency analyzed whether: 

 
a. The rules are more stringent than corresponding federal law?    

 
 Yes. The Department indicates that R6-12-308, R6-12-315, and R6-12-318 are more 
stringent than corresponding federal law. 
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b. There is statutory authority to exceed the requirements of federal law? 
 
Yes. The Department has provided the following applicable statutory authority to exceed 

the requirements of federal law: 
 

· R6-12-308 specifies the circumstances under which a child is excluded from CA due to 
the Family Benefit Cap. A.R.S. § 46-292 excludes an otherwise eligible child who was 
born during a parent’s Family Benefit Cap period from the CA program. This exclusion 
is not required in federal TANF law. 

· R6-12-315 promotes the health and safety of dependent children by requiring children to 
be immunized. A.R.S. § 36-672 requires a child to be immunized in accordance with the 
schedule of immunizations pursuant to A.R.S. § 36-672. This is not a requirement in 
federal TANF law. 

· R6-12-318 establishes a state time limit for eligibility in the CA program. According to 
federal law, 42 USC § 608, certain assistance units may not be provided cash benefits, 
funded from the TANF block grant, for more than 5 years. However, A.R.S. § 46-294 
restricts cash assistance to no more than twelve months for every family except 
unlicensed foster care providers in a Child Only case, and except in hardship situations.  
 

9. For rules adopted after July 29, 2010, has the agency analyzed whether: 
 

a. The rules require issuance of a regulatory permit, license or agency 
authorization?   

 
 Not applicable, as the rules do not require an issuance of a regulatory permit, license or 
agency authorization. 
 

b. It is in compliance with the general permit requirements of A.R.S. § 41-1037 
or explained why it believes an exception applies? 
 

Not applicable. 
 
10. Has the agency indicated whether it completed the course of action identified in the 

previous five-year-review report? 
 
 Yes. The Department indicates that, in its 2011 five-year-review report, it planned to 
submit a Notice of Final Rulemaking with the amendments identified in the report, to the 
Council by June 30, 2013. However, in 2012, significant statutory changes impacted the CA 
program’s regulatory framework and the Department’s workload priorities.  
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 In May 2013, the Department submitted a Notice of Final Rulemaking for Article 14, 
Grant Diversion, to the Council. The rulemaking was approved and became effective on August 
4, 2013. 
 
 
 
11. Has the agency included a proposed course of action? 

 
 Yes. As mentioned above, the Department has received an exception from the 
moratorium to proceed with a rulemaking to make the amendments identified in this report. The 
Department is working with the Attorney General’s Office and plans to submit a rulemaking to 
the Council by July 2017. 
 
Conclusion 
 
 The report meets the requirements of A.R.S. § 41-1056 and R1-6-301. This analyst 
recommends that the report be approved. 
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and Procedures; Article 3, Non-Financial Eligibility Criteria; Article 4, Financial 
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______________________________________________________________________  
      

I have reviewed the five-year-review report’s economic, small business, and consumer 
impact comparison for compliance with A.R.S. § 41-1056 and make the following comments.  
 
1. Economic Impact Comparison 
 
 The economic, small business, and consumer impact statement (EIS) from the most 
recent Department rulemaking completed in 1995 was not available for Articles 1-14.  

 
 The Chapter 12 rules reviewed address procedures involved in administering the Cash 
Assistance (CA) program as part of the Temporary Assistance for Needy Families (TANF) 
program. CA helps the neediest families in Arizona by providing temporary cash payments. 
TANF is a federal block grant program that is administered by each individual state. Key 
stakeholders that are impacted are the Department, CA beneficiaries, and taxpayers. 

 
The Department’s FY 2016 CA activities include: 

· $24,692,940 in CA paid to eligible households 
· 45,270 recipients of CA 

o 33,038 children 
o 12,232 adults 

· 79,120 initial applications for CA 
o 11,994 approvals 
o 69,439 denials 
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 Some initial dispositions made in FY 2016 were initial applications in FY 2015. The sum 
of approvals and denials is not the same as the quantity of initial applications. 
 
 The Department concludes that the economic impact has generally been as predicted in 
the prior EIS for the rules.  
     
2. Has the agency determined that the rules impose the least burden and costs to 

persons regulated by the rules? 
 
 The Department determines that there are several rules in Chapter 12 that need revision in 
order to be consistent with current state law. The Department has already received an exemption 
from the moratorium, and it intends to submit a rulemaking in July of 2017. Once the rulemaking 
is completed, the amended rules will impose the least burden and costs to those regulated by the 
rules. 

 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 
 No analysis was submitted to the Department by another person that compares the rules’ 
impact on this state's business competitiveness to the impact on businesses in other states under 
A.R.S. § 41-1056(A)(7). 
 
4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval. 
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I.  INTRODUCTION 

The Temporary Assistance for Needy Families (TANF) Cash Assistance (CA) 

program provides temporary cash benefits and supportive services to the neediest of 

Arizona's children and their families. The program helps these families meet their basic 

needs for well-being and safety and serves as their bridge back to self-sufficiency. 

Eligibility is based on citizenship or qualified noncitizen resident status, Arizona 

residency and limits on resources and monthly income. 

Adults receiving cash benefits are required to complete and sign a Personal 

Responsibility Agreement. This agreement specifies their willingness to engage in work 

activities that will lead to employment and to comply with child support enforcement 

activities, if applicable. 
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II. ANALYSIS OF RULES 

 

A. STATUTORY AUTHORITY 

The Arizona Department of Economic Security’s general authority to make rules derives 

from A.R.S. § 41-1954(A)(3).  The specific statutory authority for the development of the 

rules in Title 6, Chapter 12 is found at A.R.S. §§ 46-134(A)(10) and 46-292. 

 

B. OBJECTIVES 

ARTICLE 1. GENERAL PROVISIONS 

R6-12-101. Definitions 

The objective of this rule is to promote and ensure uniform understanding of the 

terminology used by the Department.  The purpose of this rule is to define the terms used 

in A.A.C. Title 6, Chapter 12. 

R6-12-102. Confidentiality 

The objective of this rule is to ensure that confidential information is protected.  The 

purpose of the rule is to define “personally identifiable information,” and explain the 

Department’s policies for the release of information. 

R6-12-103. Case Records 

The objective of this rule is to ensure that the Department retains eligibility information 

regarding applicants and recipients.  The purpose of the rule is to specify the length of 

time for which these records are retained and to specify what information shall be 

retained. 
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R6-12-104. Manuals 

The objective of this rule is to inform the public that the CA program manual is available 

for inspection and copying.  The purpose of the rule is to require each Family Assistance 

Administration office to make this service available. 

ARTICLE 2. APPLICATION PROCESS AND PROCEDURES 

R6-12-201. Application 

The objective of this rule is to explain application procedures and requirements.  The 

purpose of the rule is to specify the methods by which an application may be submitted 

and the information that is required to be on the application in order for it to be accepted 

and registered. 

R6-12-202. Request for Benefits; Composition of the Assistance Unit 

The objective of this rule is to explain who is included in an assistance unit.  The purpose 

of the rule is to specify which individuals in the household are potentially eligible for 

assistance. 

R6-12-203. Initial Eligibility Interview 

The objective of this rule is to explain the procedures for an eligibility interview.   

The purpose of the rule is to explain the responsibilities of both the Department and the 

applicant during the eligibility interview process to ensure that a timely and accurate 

eligibility determination is completed. 

R6-12-204. Disability Determination 

The objective of this rule is to explain the procedures for verifying the existence of a 

disability.  The purpose of the rule is to specify the Department’s responsibilities and the 

applicant’s responsibilities when establishing that a household member is disabled. 
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R6-12-205. Verification of Eligibility Information 

The objective of this rule is to explain the procedures for verifying eligibility information.  

The purpose of the rule is to specify the Department’s responsibilities and the applicant’s 

responsibilities for requesting, obtaining, and providing such information when necessary 

to determine eligibility or benefit level. 

R6-12-206. Home Visits 

The objective of this rule is to provide an in-home interview for homebound applicants or 

recipients.  The purpose of the rule is to specify the circumstances under which the 

Department will schedule a home visit for an applicant or recipient, and the notification 

procedures the Department shall use. 

R6-12-207. Withdrawal of Application 

The objective of this rule is to explain the procedures for withdrawing an application.  

The purpose of the rule is to specify the Department’s responsibilities and the applicant’s 

responsibilities when making and processing such a request. 

R6-12-208. Death of an Applicant 

The objective of this rule is ensure that the Department does not approve a pending 

application in the event that an applicant dies.  The purpose of the rule is to specify the 

Department’s responsibilities to deny the application and to inform the new caretaker of 

the children of the availability of assistance for the children if they choose to apply. 

R6-12-209. Processing the Application; Denials; Approval 

The objective of this rule is to explain the time frame for the Department to complete an 

eligibility determination.  The purpose of the rule is to specify how an application will be 

denied, and what happens when an application is approved. 



 6 

R6-12-210. Six-month Review 

The objective of this rule is to require a periodic review of continued eligibility.  The 

purpose of the rule is to explain the Department’s responsibilities and procedures and the 

recipient’s requirements during the eligibility review. 

R6-12-211. Reinstatement of Benefits 

The objective of this rule is to require the Department to reinstate benefits under certain 

circumstances.  The purpose of the rule is to specify the circumstances, the requirements, 

and the procedures for reinstating benefits. 

ARTICLE 3. NON-FINANCIAL ELIGIBILITY CRITERIA 

R6-12-301. Non-financial Eligibility Criteria 

The objective of this rule is to establish that there are non-financial eligibility factors that 

will be considered in determining whether a household or an individual may be included 

in the program.  The purpose of the rule is to require individuals to satisfy the criteria in 

Article 3 in order to be eligible for CA. 

R6-12-302. Applicant and Recipient Responsibility 

The objective of this rule is to require an applicant or recipient to cooperate with the 

Department as a condition of initial and continuing eligibility.  The purpose of the rule is 

to specify the requirements which require applicant or recipient cooperation. 

R6-12-303. Application for Other Potential Benefits 

The objective of this rule is to explain the requirement that a person must apply for all 

other benefits for which they may be eligible in order to be eligible for CA.  The purpose 

of the rule is to specify the types which must be applied for. 

R6-12-304. Residency 
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The objective of this rule is to ensure that benefits are paid only to qualifying Arizona 

residents.  The purpose of the rule is to detail the circumstances in which Arizona 

residency requirements are met.   

R6-12-305. Citizenship and Alienage 

The objective of this rule is to ensure that benefits are paid only to U.S. citizens and non-

citizens who meet the “qualified non-citizen” requirement.  The purpose of this rule is to 

specify the non-citizen eligibility criteria and to specify the Department’s responsibility 

to verify such status. 

R6-12-306. Eligible Persons 

The objective of this rule is to ensure that benefits are paid only to individuals who are 

potentially eligible to be included in an assistance grant.  The purpose of the rule is to 

specify which members of a family who either may be included in the CA program or are 

required to be included in the assistance unit. 

R6-12-307. Social Security Number 

The objective of this rule is to ensure that only persons who have been issued, or who 

have applied for, a Social Security Number are included in the assistance grant.  The 

purpose of the rule is to specify the applicant’s requirement to obtain and provide the 

Social Security Number and the Department’s responsibility to verify that the Social 

Security Number is legitimate. 

R6-12-308. Family Benefit Cap 

The objective of this rule is to explain the Family Benefit Cap exclusion.  The purpose of 

the rule is to specify the circumstances in which a child will be excluded from C.A. due 
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to the Family Benefit Cap and to specify the circumstances in which the Family Benefit 

Cap exclusion will be waived by the Department. 

R6-12-309. Relationship 

The objective of this rule is to limit participation in the program to individuals who are 

related to each other.  The purpose of the rule is to specify the familial relationships that 

individuals are required to have in order to qualify for CA and to specify the limited 

exceptions to this requirement. 

R6-12-310. Deprivation 

The objective of this rule is to require a dependent child to be deprived of parental 

support in order for assistance to be provided on behalf of the child.  The purpose of the 

rule is to specify the circumstances that constitute deprivation of parental support. 

R6-12-311. Assignment of Support Rights; Cooperation 

The objective of this rule is to explain the requirement that an applicant for CA must 

assign to the Department all rights to spousal or child support.  The purpose of the rule is 

to specify the applicant’s responsibilities in meeting this requirement and the 

Department’s responsibilities for assisting the applicant in this matter. 

R6-12-312. Good Cause for Non-cooperation with Child Support Enforcement 

The objective of this rule is to exempt the applicant from the requirements in R6-12-311 

when good cause for non-cooperation exists.  The purpose of the rule is to specify the 

circumstances in which good cause exists and the applicant’s and the Department’s 

responsibilities in verifying such circumstances. 

R6-12-313. Participation in JOBS; Exemptions; Good Cause Exceptions 
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The objective of this rule is to promote self sufficiency by requiring work eligible persons 

to participate in the TANF work program, called the Jobs Program.  The purpose of this 

rule is to specify the Jobs program requirement and to identify persons who are exempt 

from this requirement. 

R6-12-314. School Attendance  

The objective of this rule is to promote personal responsibility by requiring parents and 

other no-parent heads of household to register school age children in school.  The 

purpose of the rule is to specify the actions that must be taken in order to be in 

compliance with this requirement. 

R6-12-315. Immunization 

The objective of this rule is to promote the health and safety of dependent children by 

requiring children to be immunized.  The purpose of the rule is to specify the actions that 

must be taken in order to be in compliance with this requirement. 

R6-12-316. Sanctions for Noncompliance 

The objective of this rule is to enforce the requirements in the Personal Responsibility 

Agreement that the applicant signs with the Department when establishing eligibility for 

assistance.  The purpose of the rule is to specify the circumstances in which there is 

noncompliance with the Personal Responsibility Agreement and to specify the sanction 

actions that the Department’s imposes each instance of noncompliance. 

R6-12-317. Voluntary Quit/Reduction in Work Effort 

The objective of this rule is to require the applicant or recipient to maintain employment 

or work efforts.  The purpose of the rule is to specify when a person is considered to have 

voluntarily quit a job or reduced work effort, the consequences of voluntary termination 
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or reduction in work effort, and circumstances in which good cause for voluntary 

termination or reduction in work effort exists. 

R6-12-318. Duration of Assistance - 36-month Time Limit 

The objective of this rule is to establish a state time limit for eligibility in the program.  

The purpose of the rule is to specify the length of the state time limit, to specify which 

households are subject to the state time limit, and to specify the months which are 

considered to be countable toward the state time limit. 

R6-12-319. Extension of Time Limited Assistance 

The objective of this rule is to permit an otherwise eligible household an extension to the 

state and federal time limits when a qualifying hardship condition exists.  The purpose of 

the rule is to specify the conditions for and circumstances under which an extension of 

the time limit due to hardship may exist, the responsibilities of the family when 

requesting a hardship extension, and the responsibilities of the Department when 

processing a hardship extension request.  

R6-12-320. Duration of Assistance - Federal 60-month Time Limit 

The objective of this rule is to limit receipt of assistance to no more than the 60-month 

time limit contained in federal law and TANF program regulations.  The purpose of the 

rule is to specify which households are subject to the federal time limit and to specify the 

months which are considered to be countable toward the federal time limit. 

R6-12-321. Hardship Verification Requirements 

The objective of this rule is to permit an otherwise eligible household an extension to the 

state and federal time limits when a qualifying hardship condition is verified.  The 
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purpose of the rule is to specify the methods in which each hardship condition must be 

verified. 

ARTICLE 4. FINANCIAL ELIGIBILITY; RESOURCES 

R6-12-401. Treatment of Resources; Limitations 

The objective of this rule is to establish a limit on the amount of financial assets that an 

assistance unit may own or have access to when establishing eligibility for a cash grant. 

The purpose of the rule is to specify the asset limit amount and to specify which assets 

will be counted toward that limit. 

R6-12-402. Treatment of Resources by Ownership Status; Availability 

The objective of this rule is to require the Department to only consider the assets of 

certain persons when determining the countable asset amount.  The purpose of the rule is 

to specify which individuals will be considered in the countable asset limit and to specify 

whether an asset will be considered available or unavailable based on the sole or joint 

ownership of the asset. 

R6-12-403. Treatment of Resources; Exclusions 

The objective of this rule is to require the Department to exclude certain types of assets 

when determining the countable asset limit of an assistance unit.  The purpose of the rule 

is to specify each type of asset that is excluded from the countable asset limit. 

R6-12-404. Individual Development Accounts 

The objective of this rule is to allow applicants and recipients to establish an Individual 

Development Account (IDA) in order to save money for specific purposes.  The purpose 

of the rule is to specify the methods in which the IDA may be initiated, the purposes for 
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which the IDA may be used, and the limits on the amount in the IDA which will be 

excluded from the countable asset limit. 

R6-12-405. Resource Transfers; Limitations 

The objective of this rule is to prohibit C.A. eligibility when ownership of a resource has 

been transferred with the intent to qualify or attempt to qualify for CA.  The purpose of 

the rule is to specify the limitations on transfer of resources, the methods which the 

Department will use to determine whether a resource transfer affects eligibility for CA, 

and the penalties for an improper transfer of resources. 

R6-12-406. Resource Verification 

The objective of this rule is to ensure that the value of countable resources is verified. 

The purpose of the rule is to specify that the Department is required to verify all 

resources before determining income eligibility and benefit amount. 

ARTICLE 5. FINANCIAL ELIGIBILITY; INCOME 

R6-12-501. Treatment of Income; In General 

The objective of this rule is to establish that all income of both the family and the 

assistance unit will be considered when determining eligibility for CA and a cash grant 

amount.  The purpose of this rule is to specify what types of income the Department shall 

consider as gross income when determining financial eligibility. 

R6-12-502. Income Available to the Assistance Unit 

The objective of this rule is to require the Department to only consider the income of 

certain persons when determining the cash grant amount for an assistance unit.  The 

purpose of the rule is to specify which individuals will be considered as having income 

available to the assistance unit for the purpose of determining a cash benefit amount. 
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R6-12-503. Income Exclusions 

The objective of this rule is to require the Department to exclude certain types of income 

when determining both the countable income of a family and the countable income of an 

assistance unit.  The purpose of the rule is to specify each type of income that is excluded 

when determining income available to a family when determining income eligibility, and 

to an assistance unit when determining a cash benefit amount. 

R6-12-504.  Special Income Provisions: Child Support, Alimony, or Spousal 

Maintenance 

The objective of this rule is to require the Department to apply special rules to the receipt 

of child support, alimony, or spousal maintenance.  The purpose of this rule is to specify 

the budgeting methods the Department shall use for the receipt of child support, alimony, 

or spousal maintenance and to specify the penalties that shall be imposed when the 

receipt of such income is not submitted to the Department after the eligibility approval 

date. 

R6-12-505. Special Income Provisions; Nonrecurring Lump Sum Income 

The objective of this rule is to require the Department to apply special rules to the receipt 

of a nonrecurring lump sum payment.  The purpose of this rule is to specify that a 

nonrecurring lump sum payment is considered a resource if it is received by an assistance 

unit member or person whose income is considered available to the assistance unit. 

R6-12-506. Special Income Provisions: Sponsored Noncitizens 

The objective of this rule is to require the Department to apply special rules for the 

budgeting of the income of a sponsored noncitizen’s Sponsor.  The purpose of this rule is 

to specify when the income of a Sponsor will be considered available to the sponsored 



 14 

noncitizen, to specify the budgeting methods the Department shall use to determine the 

amount of the Sponsor’s income that will be countable when determining CA eligibility, 

and to specify the responsibilities of both the sponsored noncitizen and the Department 

when verifying the income of the sponsor, and the consequences for not complying with 

the income verification requirement. 

R6-12-507. Determining Monthly Income 

The objective of this rule is to require the Department to determine a countable monthly 

income amount for both a family, when determining income eligibility, and an assistance 

unit, when determining a cash grant amount.  The purpose of this rule is to specify the 

method in which the Department shall determine a monthly countable income amount. 

R6-12-508. Methods to Determine Projected Monthly Income 

The objective of this rule is to require the Department to determine a projected monthly 

income amount to be budgeted for ongoing eligibility for both a family, when 

determining income eligibility, and an assistance unit, when determining a cash grant 

amount. The objective of this rule is to specify the methods the Department will 

determine a projected monthly income amount. 

R6-12-509. Income Verification 

The objective of this rule is to ensure that the amount of countable income is verified. 

The purpose of the rule is to specify that the Department is required to verify all income 

before determining income eligibility and a cash grant amount.  

ARTICLE 6. SPECIAL CA CIRCUMSTANCES 

R6-12-601. Caretaker Relative of SSI or Foster Child 
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The objective of this rule is to allow eligibility for households in which the applicant is 

the caretaker relative of children who are excluded from CA due to the receipt of SSI or 

Foster Care Child income.  The purpose of the rule is to specify the budgeting methods 

the Department shall apply for these households when determining income eligibility and 

a cash grant amount. 

R6-12-602. Strikers 

The objective of this rule is to restrict the eligibility of households that contain a member 

who is on strike.  The purpose of the rule is to specify the budgeting methods the 

Department shall apply for these households when determining income eligibility and a 

cash grant amount.  

R6-12-603. Dependents of Foster Children 

The objective of this rule is to allow eligibility for households in which the applicant is 

excluded from CA due to the receipt of Foster Care Child income and is requesting 

assistance for their dependent child.  The purpose of the rule is to specify the budgeting 

methods the Department shall apply for these households when determining income 

eligibility and a cash grant amount for the foster child’s dependent child. 

R6-12-604. Minor Parents 

The objective of this rule is to restrict eligibility for minor parent heads of household.  

The purpose of the rule is to specify when a parent under the age of 18 is considered to be 

a minor parent, to specify the special eligibility rules that apply to minor parents, and to 

specify the circumstances in which the Department shall file a report with the Arizona 

Department of Child Safety. 

R6-12-605. Unemployed Parents in a Two-parent Household (TPEP)  
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The objective of this rule is to allow CA eligibility for households in which both parents 

of a dependent child reside.  The purpose of the rule is to specify the CA provisions that 

apply to unemployed parents in a two-parent household (TPEP). 

R6-12-606. TPEP: Education and Employment Requirements; Good Cause for  

Nonparticipation  

The objective of this rule is to require both parents to participate in the Jobs program.  

The purpose of this rule is to specify the Jobs program requirements for both parents in 

the TPEP component and to specify circumstances in which good cause for 

nonparticipation in Jobs exist. 

R6-12-607. TPEP: Duration 

The objective of this rule is to restrict the receipt of benefits in the TPEP component to 

no more than 6 months in a 12 month period.  The purpose of this rule is to specify the 

duration of TPEP benefits and to specify the circumstances for requesting an extension of 

benefits.  

ARTICLE 7. DETERMINING ELIGIBILITY AND BENEFIT PAYMENT 

AMOUNT 

R6-12-701. Income Limitations for a Family 

The objective of this rule is to restrict CA eligibility to only assistance units that reside in 

a Needy Family.  The purpose of the rule is to specify the income limits for a family and 

to specify that these income limits do not apply to households in which the only 

dependent child for whom assistance is requested is in unlicensed foster care placement 

with the applicant (a child only case). 

R6-12-702. Eligibility for an Assistance Unit 
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The objective of this rule is to restrict CA eligibility to only assistance units that satisfy 

the non-financial and financial eligibility requirements.  The purpose of this rule is to 

specify under what circumstances an assistance unit is eligible for CA. 

R6-12-703. Earned Income Disregards 

The objective of this rule is to allow deductions to be made from the earned income of a 

family member when determining income eligibility for a family and a CA benefit 

amount for an assistance unit.  The purpose of the rule is to specify what the earned 

income deductions are and any limitations on the amount of those deductions. 

R6-12-704. Disqualification from Earnings Disregards; Good Cause 

The objective of this rule is to disallow deductions to be made from the earned income of 

a family member under certain circumstances.  The purpose of the rule is to specify the 

circumstances under which an assistance unit member, or a person whose income is 

considered available to the assistance unit, may be disqualified from having earned 

income disregards deducted from their earned income, and identifies good cause reasons 

that will excuse the person from such disqualification. 

R6-12-705. Determining Benefit Payment Amount 

The objective of this rule is require the Department to determine a benefit payment based 

on a percentage of the 1992 federal poverty level as specified in state law.  The purpose 

of this rule is to specify the method the Department uses when determining the amount of 

a cash grant. 

R6-12-706. Notice of Eligibility Determination 

The objective of this rule is to ensure that an applicant is notified by the Department of 

the results of an eligibility determination.  The purpose of this rule is to specify the 
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Department’s responsibilities when informing an applicant of the results of an eligibility 

determination, including the information required in a denial notice.  

ARTICLE 8. PAYMENTS 

R6-12-801. Benefit Payments 

The objective of this rule is to explain under what circumstances benefits will be paid to 

an eligible assistance unit member, and to whom the benefits will be paid.  The purpose 

of this rule is to specify the Department’s responsibilities in the benefit payment process. 

R6-12-803. Supplemental Payments 

The objective of this rule is to ensure that a recipient receives the full amount of benefits 

for which they are eligible.  The purpose of this rule is to specify the Department’s 

responsibility to correct an underpayment of benefits by issuing the assistance unit a 

supplemental payment, regardless of whether the individual who was underpaid is 

eligible on the date the supplemental payment is issued. 

R6-12-806. Protective Payee 

The objective of this rule is to ensure that the benefit payment is being used to provide 

for the basic needs of the household when the head-of-household is not fulfilling that 

responsibility.  The purpose of this rule is to specify the circumstances in which the 

Department will designate a person other than the head-of-household to have access to 

the CA benefit, to specify what persons may not be named as the Protective Payee, and 

the circumstances in which a protective payee will no longer be needed by the household.  

R6-12-807. Emergency Payee 

The objective of this rule is to allow CA benefits to continue to be provided on behalf of 

eligible dependent children when the head-of-household is not available or able to take 
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care of those needs. The purpose of this rule is to specify the circumstances in which the 

Department may pay benefits to an emergency payee and  to specify the length of time 

that benefits may be provided to the Emergency Payee. 

R6-12-808. Identification Card 

The objective of this rule is to ensure that recipients have access to their CA benefit 

which is issued via an Electronic Benefit Transfer (EBT) card.  The purpose of this rule is 

to specify the Department’s responsibility to issue an identification card or an EBT card 

when such card is requested by the recipient. 

ARTICLE 9. CHANGES; ADVERSE ACTION 

R6-12-901. Reporting Changes 

The objective of this rule is to ensure that CA benefits are issued only to eligible 

assistance units and that the benefit amount is accurate based on the assistance unit’s 

current circumstances.  The purpose of this rule is to specify the recipient’s responsibility 

to timely report all changes and to specify the time frame in which a change must be 

reported. 

R6-12-902. Withdrawing a Member from the Assistance Unit 

The objective of this rule is to ensure that the Department efficiently processes a reported 

change in household composition.  The purpose of this rule is to specify the actions that 

the Department shall take when a request to remove a household member is received 

from the head-of-household. 

R6-12-903. Determining Benefits When Adding or Removing a Member 

The objective of this rule is to ensure that the Department efficiently processes a reported 

change in household composition and authorizes an accurate benefit payment based on 
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the change in household circumstances.  The purpose of this rule is to specify  the 

methods in which the Department shall re-determined a CA benefit amount when a 

member is added to, or removed from, an assistance unit. 

R6-12-904. Benefit Reduction or Termination 

The objective of this rule is to ensure that benefits are authorized based on the current 

circumstances of the assistance unit and that benefits will be decreased or stopped based 

on those circumstances.  The purpose of the rule is to specify that the Department will 

decrease or terminate benefits, when appropriate, based on an assistance unit’s reported 

changes or failure to comply with review requirements. 

R6-12-905. Ineligibility Date for an Assistance Unit 

The objective of this rule is to ensure that benefits do not continue to be provided to an 

ineligible assistance unit.  The purpose of the rule is to specify the different timeframes in 

which ineligibility begins and the circumstances for each of those timeframes. 

R6-12-906. Ineligibility Date for an Individual Member of an Assistance Unit 

The objective of this rule is to ensure that benefits do not continue to be provided on 

behalf of an ineligible person within an eligible assistance unit.  The purpose of this rule 

is to specify the timeframe in which ineligibility begins for that person. 

R6-12-907. Notice of Adverse Action 

The objective of this rule is to ensure that an assistance unit is timely notified by the 

Department of a decrease or termination of assistance.  The purpose of the rule is to 

specify the timeframes within which an assistance unit must be notified of an adverse 

action and the circumstances that determine the appropriate timeframe for the adverse 

action notice. 
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R6-12-908. Referral for Investigation 

The objective of this rule is to require the Department to maintain the integrity of the CA 

program by referring suspected fraudulent activity to the Office of Special Investigations. 

The purpose of the rule is to specify the circumstances that require the FAA to refer a 

case for investigation by the Office of Special Investigations. 

ARTICLE 10. APPEALS 

R6-12-1001. Entitlement to a Hearing 

The objective of this rule is to indicate the opportunity for applicants and recipients to 

obtain a hearing to challenge adverse actions and to specify actions that are not 

appealable.  The purpose of this rule is to convey appeal rights and clarify which 

Department actions have no associated appeal rights. 

R6-12-1002. Request for Hearing; Form; Time Limits 

The objective of this rule is to specify the time period and the formal and procedural 

requirements for filing an appeal, and the circumstances that will excuse the late filing of 

an appeal.  The purpose of this rule is to clearly convey what constitutes a timely and 

proper appeal and to set forth requirements for an appellant to establish good cause for an 

otherwise late-filed appeal to be considered timely. 

R6-12-1003. Hearing Requests; Preparation and Processing 

The objective of this rule is to ensure that the Department prepares and processes a 

hearing request expeditiously.  The purpose of the rule is to specify the Department’s 

responsibilities for preparing required forms within set time frames and to specify the 

actions the Department will take to provide the appellant with information about 

available legal resources they may access. 
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R6-12-1004. Stay of Adverse Action Pending Appeal; Exceptions 

The objective of this rule is to allow an appellant to continue to receive assistance 

throughout the time their appeal of adverse action is being conducted.  The purpose of the 

rule is to specify the time frames in which a request to continue benefits must be 

submitted and to specify the circumstances in which benefits may not be continued 

during the appeals process. 

R6-12-1005. Hearing Officer; Qualifications; Duties; Subpoenas 

The objective of this rule is to specify the qualifications and the duties of the hearing 

officer.  The purpose of this rule is to assure that all hearing officers are duly qualified for 

that role and that each performs consistent functions in the course of any proceeding 

before him or her. 

R6-12-1006. Hearings: Location; Notice; Time 

The objective of this rule is to specify when hearings are to be scheduled, the contents of 

the hearing notice and when the notice of hearing is to be sent to the parties.  The purpose 

of this rule is to establish guidelines and time frames for the scheduling of hearings and to 

assure the parties have sufficient and proper notice of the hearing issue(s) and the 

circumstances under which the hearing will be held. 

R6-12-1007. Rescheduling the Hearing 

The objective of this rule is to specify the manner of requesting postponements, the 

grounds for granting postponements, and the procedures and time frames that apply to 

rescheduled hearings.  The purpose of this rule is to provide guidance to the parties on the 

process for requesting a hearing postponement, the grounds under which such a request 

would be granted, and to specify how and when the hearing would be rescheduled. 
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R6-12-1008. Hearings Concerning Disability Determinations 

The objective of this rule is to provide an appellant with the opportunity to have a new 

medical examination when the issue of the appeal is whether the appellant is disabled.  

The purpose of the rule is to specify the Department’s responsibility in providing a 

medical appointment for the appellant and to specify the hearing officer’s responsibilities 

and options when deciding the disability appeal. 

R6-12-1009. Group Hearings 

The objective of this rule is to allow the Department the option of conducting a group 

hearing rather than separate, individual hearings.  The purpose of the rule is to specify 

under what circumstances a group hearing may be conducted. 

R6-12-1010. Withdrawal of Appeal; Default 

The objective of this rule is to specify the procedure for requesting and processing the 

withdrawal of an appeal.  The purpose of this rule is to inform parties of their right to 

withdraw any appeal, how to do so, and that the matter will be dismissed. 

R6-12-1011. Hearing Proceedings 

The objective of this rule is to specify procedures applying to a variety of hearing related 

matters including burden of proof, admissibility of evidence, the hearing record, and 

closing and opening statements by the parties.  The purpose of this rule is to clarify the 

procedures used in appeal hearings to assist parties to properly prepare for and to fully 

participate in the process. 

R6-12-1012. Hearing Decision; Time Limits; Form; Contents; Finality 

The objective of this rule is to specify time frames for the issuance of the hearing 

officer’s decision, the required contents of the decision, and the procedures for delivering 
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the decision to the parties.  The purpose of this rule is to inform the parties of the time 

and method for receiving a decision, and the necessary information which must be 

included in that decision. 

R6-12-1013. Implementation of the Decision 

The objective of this rule is to specify when a decision adverse to the appellant shall be 

effective.  The purpose of this rule is to clarify when the Department may act upon the 

decision of the hearing officer if the adverse action is affirmed and what the Department 

must do if the adverse action is reversed. 

R6-12-1014. Further Appeal and Review of Hearing Decisions; Stay of Adverse 

Action 

The objective of this rule is to specify procedures for appeal of a hearing officer decision 

to the DES Appeals Board.  The purpose of this rule is to set forth the procedures and 

time frames which a party must follow to have the hearing officer’s decision reviewed by 

the Appeals Board. 

R6-12-1015. Appeals Board Proceedings and Decision 

The objective of this rule is to specify procedures for review of hearing officer decisions 

before the Appeals Board.  The purpose of this rule is to clarify the responsibilities and 

processes of the Appeals Board with respect to any further appeals filed from a hearing 

officer’s decision. 

ARTICLE 11. OVERPAYMENTS 

R6-12-1101. Overpayments: Date of Discovery; Collection; Exceptions 

The objective of this rule is to require the Department to recover overpayments of 

benefits.  The purpose of the rule is to specify the timeframes used to determine the 
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overpayment period and to specify the time frame in which the Department shall initiate 

the overpayment referral. 

R6-12-1102. Overpayments: Persons Liable 

The objective of this rule is to require certain persons in an assistance unit to repay the 

Department an overpayment of benefits.  The purpose of the rule is to specify the persons 

who are liable for an overpayment, and to specify the order of those persons from which 

the Department will seek recovery. 

R6-12-1103. Methods of Collection and Recoupment 

The objective of this rule is to provide a variety of means by which a person can repay an 

overpayment to the Department.  The purpose of the rule is to specify the methods which 

may be utilized to repay an overpayment. 

ARTICLE 12. INTENTIONAL PROGRAM VIOLATION 

R6-12-1201. Intentional Program Violation (IPV); Defined 

The objective of this rule is to clarify the circumstances in which an IPV exists, or 

potentially exists.  The purpose of this rule is to define what an IPV is and to specify the 

circumstances in which an IPV disqualification may be imposed by the Department. 

R6-12-1202. IPV Disqualification Proceedings; Hearing Waiver 

The objective of this rule is to require the Department to initiate an administrative 

disqualification proceeding, or a referral for prosecution, when sufficient documentary 

evidence exists.  The purpose of the rule is to specify the Department’s responsibilities 

when informing a recipient of an IPV action and to specify the information that must be 

provided to that person in the written notification notice. 

R6-12-1203. Disqualification Proceedings; Hearing 
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The objective of this rule is to require the Office of Appeals to proceed with an IPV 

Disqualification Hearing when the recipient does not waive their right to a hearing.  The 

purpose of the rule is to specify the responsibilities of the Office of Appeals when 

notifying the recipient of the hearing and when conducting the hearing. 

R6-12-1204. Disqualification Sanctions; Notice 

The objective of this rule is to require the Department to impose a sanction on a recipient 

found guilty of committing an IPV.  The purpose of the rule is to specify the terms and 

length of the sanction, to specify the Department’s notification requirements, and to 

specify the manner in which the income of the convicted member will be treated by the 

Department when determining eligibility and a cash grant amount for the remaining 

assistance unit members. 

R6-12-1205. Disqualification Hearings; Appeal 

The objective of this rule is to specify that the person found guilty of an IPV may appeal 

the decision to the DES Appeals Board.  The purpose of this rule is to set forth the 

procedures and time frames which a party must follow to have the hearing officer’s 

decision reviewed by the Appeals Board and to specify that an appeal may not be 

requested when the right to a disqualification hearing was waived by the recipient. 

R6-12-1206. Honoring Out-of-state IPV Determinations and Sanctions 

The objective of this rule is to require the Department to honor sanctions imposed against 

an applicant or recipient by Title IV-A agencies of other states.  The purpose of the rule is 

to specify the Department’s use of other states’ IPV sanction periods when imposing a 

new sanction for an IPV conviction in Arizona. 

ARTICLE 13. JOBSTART 
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R6-12-1301. Scope 

The objective of this rule is to require the Department to operate a JOBSTART 

component in the CA program.  The purpose of the rule is to specify that the JOBSTART 

component will be operated on a statewide basis. 

R6-12-1302. Definitions 

The objective of this rule is to promote and ensure uniform understanding of the 

terminology used by the Department.  The purpose of this rule is to define the terms used 

in Article 13. 

R6-12-1303. Diversion of Benefits to Wage Pool 

The objective of this rule is to require the Family Assistance Administration (FAA)  to 

divert the CA and Nutrition Assistance benefits to a Wage Pool specific to this 

component.  The purpose of the rule is to specify the FAA responsibilities when 

calculating the amount of benefits to be diverted and the start date of the benefit diversion 

process. 

R6-12-1304. Treatment of Income 

The objective of this rule is to require the Department to exclude the wages received from 

the JOBSTART participant’s subsidized employment.  The purpose of this rule is to 

specify the special budgeting process that the FAA will utilize when determining the 

amount of a JOBSTART participant’s CA benefits. 

R6-12-1305. Supplemental Payments 

The objective of this rule is to ensure that the income that the JOBSTART participant 

receives from the subsidized employment is not less that the amount of CA and Nutrition 

Assistance benefits that the recipient would receive if not participating in JOBSTART. 
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The purpose of the rule is to specify the methods the Department shall utilize to 

determine whether the recipient will be issued a CA supplemental payment and to specify 

the type of supplemental payment that will be provided. 

R6-12-1306. Sanctions 

The objective of this rule is to enforce the requirements in the Personal Responsibility 

Agreement that the JOBSTART participant signed with the Department when 

establishing eligibility for assistance.  The purpose of the rule is to specify the 

circumstances in which there is noncompliance with the JOBSTART component 

requirements and to specify the sanction actions that the Department’s imposes for each 

instance of noncompliance.   

ARTICLE 14. GRANT DIVERSION 

R6-12-1401. Definitions 

The objective of this rule is to promote and ensure uniform understanding of the 

terminology used by the Department.  The purpose of this rule is to define the terms used 

in Article 14. 

R6-12-1402. Eligibility for Grant Diversion 

The objective of this rule is to establish that there are non-financial and financial 

eligibility factors that will be considered in determining whether a household may be 

offered the Grant Diversion option.  The purpose of the rule is to specify all of the 

financial and non-financial factors that must be satisfied in order for the Grant Diversion 

option to be offered to the applicant and to specify the applicant’s responsibilities in the 

Grant Diversion option. 

R6-12-1403. Amount of the Grant Diversion Cash Benefit 
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The objective of this rule is to establish the amount of assistance that will be provided to 

an eligible assistance unit in the Grant Diversion option.  The purpose of the rule is to 

specify that frequency of a Grant Diversion option payment and the method the 

Department shall use to determine the amount of the Grant Diversion option payment. 

R6-12-1404. Treatment of Changes During the Grant Diversion Payment Period 

The objective of this rule is to require the Department to redetermine the Grant Diversion 

option benefit amount when the assistance unit reports the addition of an eligible 

member.  The purpose of the rule is to specify the change reporting responsibilities of the 

assistance unit, to specify the manner in which a new member will be added to the Grant 

diversion assistance unit, and to specify the circumstances when a supplemental payment 

will be made. 

C. EFFECTIVENESS  

With the exception of the changes identified as necessary below, the Department 

believes that the rules in Title 6, Chapter 12, are effective in meeting their objectives. 

R6-12-101. Definitions 

The following definitions are either no longer accurate and should be revised to make this 

rule more effective, be removed entirely, or should be added to the rule as new 

definitions: 

· The state time limit has changed from 36 months to 12 months.  This change 

requires a revision to the definition of “Countable Payment”. 

· The definition “District Medical Consultant” should be removed as the 

Department no longer employs a licensed physician in this capacity.  
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· The definition “JTPA” or “Job Training Partnership Act” should be removed as 

this federal program has been repealed and replaced. 

· The Department should add a definition of “Qualified Alien,” since only aliens 

that meet that definition are eligible for CA. 

· The definition of "TPEP" or "Two-parent Employment Program" should be 

revised to include an underemployed parent, and not solely an unemployed 

parent. 

· The definition “warrant” should be removed, because all payments are made 

solely by Electronic Benefit Transfer. 

· A definition of “Electronic Benefit Transfer (EBT)” should be added. 

· “Case Record” should be defined, since the record maintenance and retention is 

done in both electronic and paper formats. 

· A definition of “Work Eligible Individual” should be added. 

R6-12-102. Confidentiality 

The rule would be more effective when updated to make changes to conform to the 

provisions of A.R.S. § 8-451 that created the Arizona Department of Child Safety (DCS) 

to which the responsibilities and authority of Child Protective Services (CPS) were 

transferred. 

R6-12-104. Manuals 

The rule would be more effective when updated, because manuals are no longer 

maintained in the Local Office and are not available in paper format to be reviewed or 

copied.  The FAA Policy manual is available to the public online via the Department’s 

website. 
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R6-12-201. Application 

· This rule would be more effective when updated to reflect that the methods for 

submitting an application have changed.  Applications may be submitted through 

online transmittal and FAX, and electronic signatures are now also accepted. 

· Also, this rule should be updated to reflect that an application for CA is not 

automatically treated as an application for AHCCCS medical benefits. 

R6-12-202. Request for Benefits; Composition of the Assistance Unit 

· This rule would be more effective when updated to reflect that the ARS § 8-

514.04 requirements for processing an application for a case that meets the new 

statutory definition of “Child only case,” in A.R.S. § 46-101, is different from the 

other procedures described in this rule. 

· This rule would be more effective when updated to reflect that a child who is in 

the custody of a Legal Permanent Guardian and for whom the guardian is 

receiving Guardianship Subsidy payments from the Department of Child Safety is 

not eligible for CA. 

R6-12-203. Initial Eligibility Interview 

This rule would be more effective when the following changes are made: 

· Revise the interview scheduling procedures to include telephone interviews. 

· Revise the Department’s responsibilities during the interview, since they will vary 

depending on the method of interview. 

· Remove the requirement to photograph the applicant. 

· Add the A.R.S. § 46-217 Finger Imaging requirement. 

R6-12-204. Disability Determination 
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This rule would be more effective when revised to remove the provision that a “District 

Medical Consultant shall determine incapacity” under certain circumstances.  The 

Department no longer employs a District Medical Consultant as part of the disability 

determination process. 

R6-12-205. Verification of Eligibility Information 

This rule would be more effective when amended because the new automated eligibility 

system, HEAplus, will provide the Department with real-time access to a number of 

automated databases that will provide verification of several eligibility factors.  This rule 

will be revised to include the change in verification processes. 

R6-12-209. Processing the Application; Denials; Approval 

This rule would be more effective when the following changes are made: 

· Subsection (D) should be removed from this rule, because an application for CA 

is not automatically treated as an application for AHCCCS medical benefits. 

· A new section on denial of applications without an interview, for applications that 

are clearly ineligible or for which no potential eligibility exists, will be added to 

this rule.   

R6-12-210. Six-month Review 

This rule would be more effective when revised to reflect that there are now different 

timeframes in which a case is subject to an eligibility review, depending on the type of 

CA case.  Not all cases are reviewed every 6 months. 

R6-12-211. Reinstatement of Benefits 

This rule would be more effective when the following changes are made: 
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· The state time limit has changed to 12 months requiring a revision to subsection B 

(3). 

· Also, Department policy has changed to allow continuance of benefits when a 

request for a fair hearing is received at any time prior to the effective date of the 

termination and not only within 10 days of the termination notice. 

R6-12-302. Applicant and Recipient Responsibility 

This rule would be more effective when revised to reflect the following changes: 

· The time frame for reporting a change has changed to the 10th day of the month 

following the month the change occurred.  

· There are now two different change reporting requirements, and the changes that 

must be reported depend on which of the two reporting requirements the case has 

been assigned. 

· The A.R.S. § 46-299 requirement to sign a Personal Responsibility Agreement 

has changed depending on what type of CA case is being processed. 

· To reflect the name change from the Division of Child Support Enforcement to 

the Division of Child Support Services. 

R6-12-304. Residency 

This rule would be more effective if the Department moved the “Temporary Absence” 

requirements and procedures from R6-12-309 to this rule. 

R6-12-305. Citizenship and Alienage 

To be more effective, in this rule, the Department should change “U.S. Immigration and 

Naturalization Service (INS)” to “U.S. Citizenship and Immigration Services (USCIS)”. 
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This rule will also be revised to state that the person’s alien registration number and other 

related information shall be submitted to the U.S. Citizenship and Immigration Services 

(USCIS) for verification of the person’s current immigration status. 

R6-12-306. Eligible Persons 

The following changes should be made to this rule to increase effectiveness: 

· The composition of an assistance unit for a case that meets the new statutory 

definition of “Child only case” in A.R.S. § 46-101 is different from the 

requirements for other assistance units as described in this rule. 

· The Department should include additional information in subsection (B), to 

clarify that when assistance is not requested for an otherwise mandatory member 

of the assistance unit or a mandatory member of the assistance unit is disqualified 

from CA, the countable income and resources of the mandatory member are 

considered available to the assistance unit.  A cross-reference to R6-12-402(B) 

and R6-12-502(B) should be added. 

R6-12-308. Family Benefit Cap 

The following changes should be made to this rule to increase effectiveness: 

· The rule will be revised to include implementation of the provisions in 2016 HB 

2452 (52nd Legislature, Second Regular Session, Chapter 133), which removes the 

Benefit Cap from children who are currently excluded from Cash Assistance 

under certain circumstances. 

· The Department should revise subsection (F) to clarify that a CA recipient is not 

automatically eligible for AHCCCS medical benefits. 

R6-12-310. Deprivation 
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To be more effective, the following changes should be made to update this rule: 

· Revise the “continued absence” requirements, because “30 days” is no longer 

needed. 

· Expand the “unemployed” requirement to include “underemployed.” 

· Change an incorrect citation from R6-12-609 to R6-12-605. 

R6-12-311. Assignment of Support Rights; Cooperation 

To be more effective, the following changes should be made to update this rule: 

· The Department should update this rule to reflect the name change from the 

Division of Child Support Enforcement to the Division of Child Support Services, 

to update definitions, and to make the rule clear, concise, and understandable. 

· The rule should be further revised to add the Department requirement that an 

applicant who is included in the cash grant must cooperate with DCSS prior to 

approval of the application; failure to comply results in denial of the application. 

R6-12-312. Good Cause for Non-cooperation with Child Support Enforcement 

To be more effective, the Department should update this rule by removing the “6 month” 

reference in subsection (J), because not all cases are reviewed every 6 months.  Also the 

rules will be revised to include the name change from the Division of Child Support 

Enforcement to the Division of Child Support Services 

R6-12-313. Participation in JOBS; Exemptions; Good Cause Exceptions 

To be more effective, the following changes should be made to update this rule: 

· In R6-12-313, the Department should expand the requirement to include all 

persons who meet the definition of “Work Eligible Individual,” which will be 

defined at R6-12-101, because this person may or may not be a CA recipient. 



 36 

· The rule should be further revised to add the Department requirement that all 

persons who meet the definition of “Work Eligible Individual” must complete a 

Jobs Program Preliminary Orientation (JPPO) as a condition of eligibility for the 

assistance unit. 

R6-12-318. Duration of Assistance - 36-month Time Limit 

To be more effective and to reflect statutory changes to the program, the Department 

should change all occurrences of “36 months” to “12 months.” 

R6-12-319. Extension of Time Limited Assistance 

To be more effective, the Department should revise the time frame for having started an 

educational/job training program, since the state time limit has been reduced to 12 

months. 

R6-12-321. Hardship Verification Requirements 

This rule will be more effective when revised to include that determination of disability 

by the Social Security Administration evidenced by the receipt of federal SSI benefits is 

acceptable disability verification in subsection A. 

R6-12-404. Individual Development Accounts 

This rule will be more effective when revised to change “Food Stamp Program benefits” 

to “Nutrition Assistance Program benefits.” 

R6-12-501. Treatment of Income; In General 

This rule will be more effective when revised to include the Self Employment Income 

Standard Deduction method by which the Department determines the countable gross 

income from self employment.  In addition to the earned income disregards, self-employed 

family members may be eligible to receive a standard deduction of 40 percent of the 
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countable gross self-employment income. The self-employment standard deduction is applied 

prior to calculating the earned income disregards. The self-employed family member must 

provide verification of at least one allowable expense to receive the deduction. 

R6-12-503. Income Exclusions 

This rule will be more effective when revised to change references to the DES Division 

of Children, Youth and Families to the Department of Child Safety. 

R6-12-604. Minor Parents 

To be more effective, the following changes should be made to update this rule: 

· Subsection C should be revised to correct the statutory reference; A.R.S. § 8-201 

now contains definitions of “abuse” and “neglect.”  The statute currently cited in 

this rule has been repealed. 

· References to Child Protective Services (CPS) will be changed to the Department 

of Child Safety. 

· Subsection (E) will be revised to remove (1) and (4) as these provisions no longer 

apply.  

R6-12-605. Unemployed Parents in a Two-parent Household (TPEP) 

Subsection (A) of this rule will be more effective when revised to include an 

underemployed parent, and not solely an unemployed parent. 

R6-12-801. Benefit Payments 

To be more effective, this rule needs to be revised in its entirety, because benefit 

payments are made solely through Electronic Benefit Transfer (EBT). 

The revised rule will also include the policy on the prohibited use of the Cash Assistance 

EBT card at prohibited businesses.  To comply with 42 U.S.C. 608(a)(12), Arizona 
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enacted A.R.S. § 46-297, to prohibit the use of a Cash Assistance EBT card at certain 

businesses.   

R6-12-808. Identification Card 

This rule will be more effective when updated to reflect current practices related to EBT 

cards. 

R6-12-901. Reporting Changes 

This rule will be more effective when revised to reflect new change reporting 

requirements, new time frames for reporting changes, and additional methods by which to 

report a change: 

· The Department has aligned the change reporting requirements in TANF with 

those used in the Nutrition Assistance (SNAP) program.  SNAP regulations, 

found at 7 CFR 273.12, allow state agencies several options, including a 

“simplified change reporting option,” which the Department has chosen to 

implement in both SNAP and TANF. 

· The method for reporting a change in the current rule refers specifically to a 

“mailing date.”  There are several methods by which to report a change in 

addition to reporting by mail, such as by telephone, electronic transmittal, and in 

person. 

· A new section will also be added to this rule that will contain the Cash Assistance 

drug testing policy and procedure required in state law.  A Cash Assistance adult 

recipient is required to complete a drug test when the Department determines that 

reasonable cause to require such a test exists. 

R6-12-902. Withdrawing a Member from the Assistance Unit 
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This rule will be more effective when amended to clarify that if the member requested to 

be withdrawn is a mandatory member of the assistance unit, the Department shall notify 

the applicant that removing this person from the assistance unit will result in a 

termination of benefits, and that the applicant will be allowed to withdraw their request to 

withdraw the member. 

R6-12-903. Determining Benefits When Adding or Removing a Member 

This rule will be more effective when revised to reflect that the time frame for effecting 

these changes has changed.  The Department has aligned the timeframes for effecting 

reported changes in TANF with those used in the Nutrition Assistance (SNAP) 

program.  SNAP regulations, found at 7 CFR 273.12, contain those requirements. 

R6-12-904. Benefit Reduction or Termination 

This rule will be more effective when revised to remove the “6 month” reference in 

subsection (B), because not all cases are reviewed every 6 months.  It also needs to 

include information about how the Department will process changes that result in a 

benefit reduction or termination of benefits.   

R6-12-905. Ineligibility Date for an Assistance Unit 

This rule will be more effective when amended to reflect a change in the ineligibility 

date, resulting from the change in the time frame for reporting a change. 

R6-12-906. Ineligibility Date for an Individual Member of an Assistance Unit 

This rule will be more effective when amended to reflect a change in the ineligibility 

date, resulting from the change in the time frame for reporting a change. 

R6-12-907. Notice of Adverse Action 

This rule will be more effective when the following changes are made: 
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· The Department is now allowed to provide notices to the assistance unit via email 

in addition to a traditional mailing.  This will be included in this rule, though the 

Department is still in the process of developing policies and procedures for 

implementation of this new method. 

· Reference to AHCCCS medical eligibility in the CA adverse action notice will be 

removed from this rule.  A separate notice is sent for any change to AHCCCS 

eligibility.  

R6-12-908. Referral for Investigation 

The rule will be more effective when revised to remove the reference to “forgery of a 

signature on a cashed warrant”. 

ARTICLE 10. APPEALS 

To be more effective, the Department needs to update Article 10, rules R6-12-1001 

through R6-12-1015 to conform to current policies, procedures, and practices used by the 

DES Office of Appeals.   

R6-12-1102. Overpayments: Persons Liable 

The rule will be more effective when revised to indicate the Department will pursue 

collection from individuals in a specified order and that it will only seek collection from 

adult members of the assistance unit. 

 

D. CONSISTENCY 

Except for the rules identified below, the rules in Chapter 12 are consistent with federal 

and state law and regulations and do not conflict with other Arizona Administrative Code 

rules.   
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The enactment of Laws 2015, Chapter 18, passed by the fifty second legislature – first 

regular session – revised A.R.S. §46-294 to reduce the Cash Assistance state time limit to 

12 months, effective July 1, 2016.  This change in state law requires the following rules 

to be revised to comply with the new 12 month benefit limit: 

· R6-12-211. Reinstatement of Benefits 

· R6-12-318. Duration of Assistance – 36-month Time Limit 

· R6-12-319. Extension of Time Limited Assistance 

· R6-12-1004. Stay of Adverse Action Pending Appeal; Exceptions 

R6-12-308. Family Benefit Cap.  The enactment of Laws 2016, Chapter 133, passed by 

the fifty second legislature – second regular session – revised A.R.S. §46-292 to remove 

the Family Benefit Cap for currently disqualified children under specific circumstances.  

The rule will be revised to add those provisions. 

R6-12-313. Participation in JOBS; Exemptions; Good Cause Exceptions.  Federal 

TANF regulations at 45 CFR 261.2 define a “work-eligible individual” as an adult (or 

minor head-of-household) receiving assistance or a parent living with a child receiving 

assistance even if the parent is not.  The regulation excludes some parents who are not 

receiving TANF assistance from this definition.  The CA rule specifies that “a recipient 

of CA” shall participate in the Jobs program.  The revised federal regulation expands the 

requirement to include all persons who meet the definition of “Work Eligible Individual,” 

which will be defined at R6-12-101, because this person may or may not be a CA 

recipient. 

R6-12-604. Minor Parents.  Subsections (C)(3)(a)(i) & (ii) cite to A.R.S. § 8-546 that 

has been repealed.  A.R.S. § 8-201 now contains the definitions of “abuse” and “neglect.” 
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R6-12-808. Identification Card.  A.R.S. § 46-601 removed the requirement to issue an 

identification card when the financial assistance is issued by means of an electronic 

benefits transfer (EBT) card.  Since Cash Assistance benefits are issued solely via EBT, 

identification cards are no longer required to be issued by the Department. 

E. ENFORCEMENT 

The CA rules are enforced to the extent that they are consistent with state and federal law 

and program policy.  The following rules are not enforced, partially or in full, as currently 

written resulting from changes in law, regulation, or program policy: 

R6-12-104. Manuals.  This rule specifies that a CA program manual will be maintained 

and available in the FAA Local offices.  A separate CA program manual is no longer 

maintained in the Local Office and is not available in paper format to be reviewed or 

copied.  The FAA Policy manual which contains the CA program policies and procedures 

in addition to those of other assistance programs is available to the public online via the 

Department’s website.  A client is provided access to the online FAA Policy manual at a 

Local Office upon request. 

R6-12-201. Application.  This rule specifies that an application for CA is automatically 

treated as an application for AHCCCS medical benefits.  This provision is no longer 

current; AHCCCS medical benefits must be specifically requested by an applicant.  Also, 

in addition to filing a CA application either in person or by mail, an applicant may now 

also file an application via FAX transmittal or electronically via the HEAplus online 

application process. 

R6-12-203. Initial Eligibility Interview.  One provision in this rule is to require the 

eligibility worker to “Photograph the applicant for identification purposes”.  Taking a 
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photograph of the applicant for identification purposes is no longer required as part of the 

eligibility interview process.  A photograph is taken at the time an applicant or recipient 

completes the fingerprint imaging requirement. 

R6-12-204. Disability Determination.  One provision in this rule is to require that a 

“District Medical Consultant shall determine incapacity” under certain circumstances.  

The Department no longer employs a District Medical Consultant as part of the disability 

determination process. Disability is determined through the methods specified in 

subsections B and C of this rule. 

R6-12-210. Six-month Review.  This rule specifies that an eligibility review will be 

completed at least once every six months.  There are now different timeframes in which a 

case is subject to an eligibility review, depending on the component of CA in which 

benefits are being provided, such as Kinship Care or Kinship Foster Care.  Not all cases 

are reviewed every 6 months.   

R6-12-211. Reinstatement of Benefits.  The rule provides for the continuance of CA 

benefits when “the recipient files a request for fair hearing as provided in R6-12-1002 

within 10 days of the notice date of the termination notice”.  Department policy has 

changed to allow continuance of benefits when a request for a fair hearing is received at 

any time prior to the effective date of the termination and not only within 10 days of the 

termination notice. 

R6-12-302. Applicant and Recipient Responsibility.  

The rule requires the recipient to report a change within 10 days from the date the change 

becomes known.  The time frame for reporting a change has changed in Department 

policy to the 10th day of the month following the month the change occurred.  Also, there 
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are now two different change reporting requirements, and the changes that must be 

reported depend on which of the two reporting requirements the case has been assigned.   

R6-12-305. Citizenship and Alienage.  The rules provides for two methods of verifying 

whether a noncitizen meets the federal definition of “Qualified Alien” for purposes of 

receiving public benefits.  The Department now completes this verification solely by 

submitting the noncitizen’s Alien Registration Number issued by the U.S. Citizenship 

and Immigration Services, or its predecessor the Immigration and Naturalization 

Services, to the Department of Homeland Security for verification via the online 

Systematic Alien Verification for Entitlements (SAVE) Program. 

R6-12-308. Family Benefit Cap.  This rule excludes children from CA when born 

during a parent’s Family Benefit Cap period.  State law was revised in 2016 to remove 

this exclusion under certain circumstances.  The effective date of the change was August 

6, 2016 and the revised rule will include this change. 

R6-12-310. Deprivation.  The rule specifies that one of the factors for deprivation of 

parental support due to the “continued absence” of a parent is that the parent has left the 

household for a minimum of 30 days.  Department policy has removed the 30 day 

requirement. 

R6-12-313. Participation in JOBS; Exemptions; Good Cause Exceptions.  The rule 

specifies that “a recipient of CA” shall participate in the Jobs program.  The revised 

federal TANF regulation expands the requirement to include all persons who meet the 

definition of “Work Eligible Individual,” which will be defined at R6-12-101, because 

this person may or may not be a CA recipient. 
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R6-12-318. Duration of Assistance – 36-month Time Limit.  The rule specifies that the 

Department shall not authorize cash benefits for a needy family, except in case of 

hardship, when the head-of-household or their spouse has received 36 countable months 

of cash benefits in the Arizona CA program for an eligible dependent child.  As explained 

in Section D of this report, the state time limit is now 12 months. 

R6-12-319. Extension of Time Limited Assistance.  The rule requires that to be 

potentially eligible for a hardship extension due to educational needs, “The member must 

have started participation in the educational or training program prior to the member 

receiving 30 countable months of CA.”  Due to a change in the time limit, the time frame 

for having started an educational/job training program is now 6 countable months. 

R6-12-501. Treatment of Income; In General.  In this rule, a gross income amount for 

self-employed persons is calculated as “the sum of gross business receipts minus business 

expenses.”  Department policy is to now use a Self Employment Income Standard 

Deduction.  In addition to the CA earned income disregards, self-employed family members 

may be eligible to receive a standard deduction of 40 percent of the countable gross self-

employment income.  The self-employment standard deduction is applied prior to calculating 

the earned income disregards.  The self-employed family member must provide verification 

of at least one allowable expense to receive the deduction. 

R6-12-604. Minor Parents.  The rule contains a reference to A.R.S. § 8- 546, which has 

been repealed.  A.R.S. § 8-201 now contains definitions of “abuse” and “neglect.”   

R6-12-605. Unemployed Parents in a Two-parent Household (TPEP).  The rule 

specifies that deprivation of parental support exists in these households when the Primary 

Wage Earning Parent is unemployed.  Department policy has been revised to also include 

the underemployment of the Primary Wage Earning Parent as an allowable deprivation 
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factor, as the parent may be employed but their income is under the amount that would 

disqualify the family from receiving assistance.  

R6-12-801. Benefit Payments.  The rule states that benefit payments shall be made in 

the form of a state warrant.  All benefit payments are now made electronically in the form 

of a deposit made into the recipient’s Electronic Benefit Transfer (EBT) account.  

Recipients are issued an EBT card which is used in the same manner as a bank debit card 

to access benefits and make purchases at allowable retailers. 

R6-12-808. Identification Card.  The rule requires the Department to issue the recipient 

an identification card or an electronic benefit transfer card at no cost.  The Department no 

longer issues identification cards since the recipient accesses benefits via an EBT card 

which requires the recipient to select a Personal identification Number (PIN) which is the 

only identification that is needed when using the card.  Also, Department policy has 

changed to require the recipient to pay for a replacement card under certain 

circumstances.  The initial EBT card is issued at no cost to the recipient. 

R6-12-901. Reporting Changes.  This rule requires an assistance unit to report all 

changes within 10 days from the date the change becomes known.  Department policy 

has changed to now require changes to be reported no later than the 10th day of the month 

following the month the change occurred.  Also, the Department has aligned the change 

reporting requirements in Cash Assistance with those used in the Nutrition Assistance 

(SNAP) program.  SNAP regulations, found at 7 CFR 273.12, allow state agencies 

several options, including a “simplified change reporting option,” which the Department 

has chosen to implement in both Nutrition Assistance and Cash Assistance. 
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R6-12-903. Determining Benefits When Adding or Removing a Member.  This rule 

specifies that a new member will be added to the assistance unit, when eligible, effective 

the date the Department receives the request to add the member.  The Department now 

adds a new member effective the first day of the month following the month the change 

was reported and verified. 

R6-12-905. Ineligibility Date for an Assistance Unit.  The rule specifies that an 

assistance unit will be ineligible on the first day of the same month in which certain 

changes occur.  Because changes are not required to be reported until the 10th day of the 

month following the month the change occurred, the ineligibility date is now the first day 

of the first month following the date the department processes the change and determines 

ineligibility, allowing for timely notice of adverse action. 

R6-12-906. Ineligibility Date for an Individual Member of an Assistance Unit.  The 

rule specifies that an individual will be ineligible on the first day of the same month in 

which ineligibility occurred.  Because changes are not required to be reported until the 

10th day of the month following the month the change occurred, the ineligibility date is 

now the first day of the first month following the date the department processes the 

change and determines ineligibility, allowing for timely notice of adverse action. 

R6-12-907. Notice of Adverse Action.  This rule specifies that an adverse action notice 

for Cash Assistance will also include notification of “Any effect the intended action may 

have on the unit members’ AHCCCS medical eligibility.”  Department policy has 

changed to require a separate adverse action notice for all Medical Assistance (AHCCCS) 

program adverse actions.  Also, the rule specifies that the method for providing the 

adverse action notice to the household will be by first class mail; though not yet 
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implemented, the  department will also be implementing an email notification option for 

those households that choose to be notified in that manner when the rule is revised. 

R6-12-908. Referral for Investigation.  One of the circumstances specified in the rule 

for the department to initiate an investigation by the Department’s Office of Special 

Investigations is when “An applicant or recipient refuses to sign a statement attesting to 

forgery of a signature on a cashed warrant.”  Because all benefits are now provided via 

the EBT method, warrants are no longer issued.  This will be removed from the rule. 

R6-12-1002. Request for Hearing; Form; Time Limits.  The rule specifies that “A 

person who wishes to appeal an adverse action shall file a written request for a fair 

hearing with a local FAA office, within 20 days of the adverse action notice date.”  

Department policy has changed to allow a request to be made either verbally or in 

writing.  Also, the 20 day timeframe for requesting a fair hearing has been expanded to 

30 days. 

R6-12-1004. Stay of Adverse Action Pending Appeal; Exceptions.  The rule allows the 

Department to continue a recipient’s benefits at their current level only when the fair 

hearing request is received within 10 days of the notice of adverse action being sent.  

Department policy has changed to allow a continuation of benefits at the current level 

when the fair hearing request is received at any time prior to the effective date of the 

adverse action or within 10 days of the date of the adverse action notice. 

R6-12-1005. Hearing Officer; Qualifications; Duties; Subpoenas.  One provision in 

this rules specifies that “An appellant may request a change in hearing officer if the 

appellant so requests at least 10 days prior to the hearing.”  Department policy has 
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changed to allow an affidavit for change of hearing officer to be filed at least 5 days prior 

to the hearing. 

R6-12-1006. Hearings: Location; Notice; Time.  The rule requires the Office of 

Appeals to “schedule the hearing at the office location most convenient to the interested 

parties.”  The Department now also allows hearings to be conducted by telephone upon 

request.  The rule also requires the Office of Appeals to “issue all interested parties a 

notice of the first hearing at least 10 calendar days before the hearing.”  This time frame 

has changed to at least 20 calendar days prior to the hearing. 

R6-12-1007. Rescheduling the Hearing.  The rule specifies that the appellant may 

request a continuance of the hearing provided that the Office of Appeals receives the 

request at least 5 work days before the scheduled hearing date.  The 5 work day 

requirement is no longer current.  The rule will be revised to state that the household may 

request and is entitled to receive a postponement of the scheduled hearing, the 

postponement shall not exceed 30 days, and the time limit for action on the decision may 

be extended for as many days as the hearing is postponed. 

R6-12-1008. Hearings Concerning Disability Determinations.  There is a provision in 

the rule that “At any time prior to issuing a decision, the hearing officer may ask the 

District Medical Consultant to schedule the appellant for a special diagnostic evaluation 

by a specialist.”  The Department no longer employs a District Medical Consultant and 

this provision will be removed from the rule. 

R6-12-1010. Withdrawal of Appeal; Default.  The rule stipulates that “An appellant 

may voluntarily withdraw an appeal at any time prior to the scheduled hearing by signing 

a written statement expressing the intent to withdraw.”  Department policy has changed 
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to permit the withdrawal request to be made either verbally or in writing.  The rule also 

specifies that when an appellant fails to attend the scheduled hearing and requests within 

10 days that the hearing be reopened, the Department may do so if the appellant had good 

cause for not attending.  Good cause is defined in the rule.  The Department has expanded 

the “good cause” definition to also include “excusable neglect” as that term is used in 

Arizona Rules of Civil Procedure, Rule 60(c). 

R6-12-1011. Hearing Proceedings.  The rule specifies that “If the record is transcribed, 

the appellant is entitled to receive a copy at no charge.”  This policy has changed; the 

Office of Appeals charges a fee of 15¢ per page for providing a transcript.  However, a 

party may obtain a waiver of the fee by submitting an affidavit stating that the party 

cannot afford to pay for the transcript. 

R6-12-1012. Hearing Decision; Time Limits; Form; Contents; Finality.  The rule 

states, in part, “No later than 90 days after the date the appellant files a request for appeal, 

the hearing officer shall render a written decision”.  Department policy has changed to 

require a decision within 60 days.  The 60-day time limit is extended for any delay 

necessary to accommodate hearing continuances or extensions, or postponements 

requested by a party. 

F. CLEAR, CONCISE, AND UNDERSTANDABLE 

 The Department believes that the issues identified in subsection (C) of this report 

also adversely impact the clarity, conciseness, and understandability of the listed rules.  

Other than those issues previously identified, the Department believes the rules in 

Chapter 12 are clear, concise, and understandable. 
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G. WRITTEN CRITICISMS 

The Department has not received any written criticisms of the rules contained in 

this review. 

 

H. ECONOMIC IMPACT COMPARISON 

The Department prepared an Economic Impact Statement for the 1995 rulemaking 

in Title 6, Chapter 12. The economic impact anticipated at that time has proven to be 

substantially accurate.   

The remaining rules in Chapter 12 were adopted under exemptions from the 

Administrative Procedure Act.  The 1997 rulemaking was adopted using session law 

exemption language at Laws 1997, Ch.300, Section 74(A).  The 2010 rulemaking was 

adopted using session law exemption language at Laws 2010, 7th S.S., Ch. 11, Section 

11.  The Department did not prepare Economic Impact Statements for either of those 

rulemakings. 

The current economic impact of the program is provided below. 

Case/Client Data: 

The Department received 79,120 initial applications for CA during the year 

ending June 30, 2016, averaging 6,953 per month.  During that same fiscal year 11,994 

initial applications were approved and 69,439 applications were denied.  Also, in that 12-

month period, $24,692,940 in CA was paid to eligible households.   

There were 45,270 unduplicated recipients of CA during the state fiscal year 

2016, comprised of 33,038 children and 12,232 adults. Approximately 2,649 children per 

month were subject to the benefit cap provisions of A.R.S § 46-292(H); therefore, those 
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households did not receive an incremental increase in the cash grant otherwise applicable 

to eligible dependent children.  The resulting savings was approximately $1,670,384. 

In 2010, there were three major eligibility changes to the program, resulting from 

HB 2011, passed in the Seventh Special Session of the Legislature.  Effective June 15, 

2010, pregnant women in their third trimester who had no eligible dependent children 

residing with them were no longer eligible for CA.  Also, in order for a non-parent 

relative or a legal guardian to receive CA only for a dependent child in their care, the 

income of the family cannot exceed 130% of the federal poverty level.  For all other 

families, the income of the family cannot exceed 100% of the federal poverty 

level.  These new “needy family” income restrictions do not apply when the non-parent 

relative is an unlicensed foster care provider requesting assistance only on behalf of a 

dependent child who is in the legal custody of the Department.   In July 2010, a state 

benefit time limit of 36 months was implemented.  This state benefit time limit was 

further reduced to 24 months in August 2011, and again reduced to 12 months in July 

2016.  The state benefit time limit applies to all CA households except those in which the 

non-parent relative is an unlicensed foster care provider requesting or receiving 

assistance only on behalf of a dependent child who is in the legal custody of the 

Department. 

The total initial application approvals from SFY 2015 to SFY 2016 decreased 

11% or 1,424. 

 

Employee Data: 
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There were approximately 149 FTE evaluator, administrative and support staff 

managing the intake process and case dispositions for the CA program during SFY 2016.   

Funding: 

The Division incurred $11,512,325 in operating expenses during SFY 2016. The 

funding to operate the CA program is provided from a mix of federal and state funds.  

 

Economic Impact of Rules Identified as Needing Amendment: 

 The Department has identified several rules in Chapter 12 that require 

amendment, and has obtained an exception from the regulatory moratorium to proceed 

with developing the necessary amendments. These changes will not increase regulatory 

cost or burden, but will ease regulatory burden by making CA regulations consistent with 

current state law for the program.  Regulations that are consistent with current state law 

are easier for program participants and other stakeholders to understand, and also provide 

the necessary legal framework to operate the program, effectively handling inquiries, 

grievances, and appeals. 

The need for the rules to be updated negatively impacts stakeholders of this 

program, by causing confusion.  An update to these rules is in progress, and will ease 

regulatory burden by providing regulations that are consistent with state law and program 

procedures. 

 

I. BUSINESS COMPETITIVENESS ANALYSIS 

The Department has not received any analysis by another person comparing the 

impact of the rules reviewed in this report on this state’s business competitiveness to the 

impact on business in other states. 
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J. COURSE OF ACTION FROM PREVIOUS 5-YEAR 

REVIEW REPORT 

 In the previous 5-year Review Report, the Department indicated that it had 

received an exception under the regulatory moratorium on February 10, 2012 to proceed 

with developing a Notice of Proposed Rulemaking to make the amendments identified in 

the report and anticipated submitting a Notice of Final Rulemaking to Council by June 

30, 2013.   The Department made progress in drafting the rulemaking. Subsequent 

regulatory moratoriums beginning in July 2012 and statutory changes significantly 

impacted the CA program’s regulatory framework and regulatory workload priorities.   

 On December 28, 2012, the Department received approval from the Governor’s 

Office to file a Notice of Proposed Rulemaking specific to promulgating Article 14, 

Grant Diversion.  The Grant Diversion cash benefit is a nonrecurring short term benefit 

intended to provide financial assistance to meet the critical needs of the household for a 

three calendar month period, which includes the initial month of Grant Diversion 

eligibility and the two months immediately following, in order for an adult household 

member to attempt to secure employment and support for the assistance unit.  The 

rulemaking for Article 14 was submitted to the Governor’s Regulatory Review Council 

for review on May 29, 2013, was approved, and became effective on August 4, 2013. 

    On March 7, 2016, The Department received approval from the Governor’s 

Office to engage in further rulemaking regarding the CA program.  The Department is 

currently drafting rulemaking to address the matters identified in the report.   
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K. DETERMINATION OF BURDEN AND COSTS 

  With the amendments proposed in this report, the Department believes that the 

rules would impose the least burden and costs to persons regulated by these rules, 

including paperwork and other compliance costs, necessary to achieve the underlying 

regulatory objectives. 

 

L. CORRESPONDING FEDERAL LAW 

The following rules contain provisions that are more restrictive than federal law 

applicable to the Temporary Assistance for Needy Families (TANF) program: 

R6-12-318. Duration of Assistance – 36-month Time Limit.  Federal law, 42 USC § 608, 

provides that certain assistance units may not be provided cash benefits, funded in whole 

or in part from the federal TANF block grant, for more than 5 years, except in state 

defined hardship situations.  State law at A.R.S. § 46-294 restricts cash benefits received 

in the Arizona Cash Assistance program to no more than 12 months for every family 

except unlicensed foster care providers in a Child Only case, and except in hardship 

situations.   

R6-12-308. Family Benefit Cap.  State law at A.R.S. § 46-292 excludes an otherwise 

eligible child who is born during a parent’s Family Benefit Cap Period from participating 

in the program.  This exclusion is not required in federal TANF law. 

R6-12-315. Immunization.  State law at A.R.S. § 46-292 requires a child to be 

immunized in accordance with the schedule of immunizations pursuant to A.R.S. § 36-

672.   This requirement is not contained in federal TANF law. 
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M. COMPLIANCE WITH A.R.S. § 41-1037 

The Department has determined that A.R.S. § 41-1037 does not apply to these 

rules, because the Department is not proposing a new rule or an amendment to an existing 

rule that requires the issuance of a regulatory permit, license or agency authorization. 

 

N. PROPOSED ACTION 

  On March 7, 2016, the Department received an exception under the regulatory 

moratorium to proceed with developing a rulemaking to make the amendments identified 

as necessary in this report.  The Department has been in consultation with the Office of 

Attorney General regarding legal questions attendant to the rulemaking and is following a 

work plan that anticipates transmittal of the rulemaking to Council by July 2017.  
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TITLE 6. ECONOMIC SECURITY 

CHAPTER 12. DEPARTMENT OF ECONOMIC SECURITY 
CASH ASSISTANCE PROGRAM 

Editor’s Note: The Office prints all Chapters on white paper regardless of an exemption (Supp. 13-2). 
Editor’s Note: Article headings and Sections of this Chapter were amended, renumbered, repealed, and adopted under an 

exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant to Laws 1997, Chapter 300, § 74(A). The Chapter heading was 
also changed under this exemption. Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of 
proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit 
these rules to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public 
hearings on these rules. Under Laws 1997, Ch. 300, § 74(B), the Department is required to institute the formal rulemaking process on 
these Sections on or before December 31, 1997. Because these rules are exempt from the regular rulemaking process, the Chapter is 
being printed on blue paper.  

6 A.A.C. 12, consisting of Article 1, Sections R6-12-101 through R6-12-105; Article 2, Sections R6-12-201 through R6-12-111; Article 
3, Sections R6-12-301 through R6-12-317; Article 4, Sections R6-12-401 through R6-12-406; Article 5, Sections R6-12-501 through 
R6-12-508; Article 6, Sections R6-12-601 through R6-12-617; Article 7, Sections R6-12-701 through 706; Article 8, Sections R6-12-801 
through R6-12-807; Article 9, Sections R6-12-901 through R6-12-908; Article 10, Sections R6-12-1001 through R6-12-1015; Article 11, 
Sections R6-12-1101 through R6-12-1103; Article 12, Sections R6-12-1201 through R6-12-1206; and Article 13, Sections R6-12-1301 
through R6-12-1307, adopted effective November 9, 1995 (Supp. 95-4). 

ARTICLE 1. GENERAL PROVISIONS 

Section 
R6-12-101. Definitions 
R6-12-102. Confidentiality 
R6-12-103. Case Records 
R6-12-104. Manuals 
R6-12-105. Repealed 

ARTICLE 2. APPLICATION PROCESS AND PROCEDURES 

Section 
R6-12-201. Application 
R6-12-202. Request for Benefits; Composition of the Assistance Unit 
R6-12-203. Initial Eligibility Interview 
R6-12-204. Disability Determination 
R6-12-205. Verification of Eligibility Information 
R6-12-206. Home Visits 
R6-12-207. Withdrawal of Application 
R6-12-208. Death of an Applicant 
R6-12-209. Processing the Application; Denials; Approval 
R6-12-210. Six-month Review 
R6-12-211. Reinstatement of Benefits 

ARTICLE 3. NON-FINANCIAL ELIGIBILITY CRITERIA 

Section 
R6-12-301. Non-financial Eligibility Criteria 
R6-12-302. Applicant and Recipient Responsibility 
R6-12-303. Application for Other Potential Benefits 
R6-12-304. Residency 
R6-12-305. Citizenship and Alienage 
R6-12-306. Eligible Persons 
R6-12-307. Social Security Number 
R6-12-308. Family Benefit Cap 
R6-12-309. Relationship 
R6-12-310. Deprivation 
R6-12-311. Assignment of Support Rights; Cooperation 
R6-12-312. Good Cause for Non-cooperation with Child Support Enforcement 
R6-12-313. Participation in JOBS; Exemptions; Good Cause Exceptions 
R6-12-314.  School Attendance  
R6-12-315. Immunization 
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R6-12-316. Sanctions for Noncompliance 
R6-12-317. Voluntary Quit/Reduction in Work Effort 
R6-12-318. Duration of Assistance – 36-month Time Limit 
R6-12-319. Extension of Time Limited Assistance 
R6-12-320. Duration of Assistance – Federal 60-month Time Limit 
R6-12-321. Hardship Verification Requirements 

ARTICLE 4. FINANCIAL ELIGIBILITY: RESOURCES 

Section 
R6-12-401. Treatment of Resources; Limitations 
R6-12-402. Treatment of Resources by Ownership Status; Availability 
R6-12-403. Treatment of Resources; Exclusions 
R6-12-404. Individual Development Accounts 
R6-12-405. Resource Transfers; Limitations 
R6-12-406. Resource Verification 

ARTICLE 5. FINANCIAL ELIGIBILITY: INCOME 

Section 
R6-12-501. Treatment of Income; In General 
R6-12-502. Income Available to the Assistance Unit 
R6-12-503. Income Exclusions 
R6-12-504. Special Income Provisions: Child Support, Alimony, or Spousal Maintenance 
R6-12-505. Special Income Provisions; Nonrecurring Lump Sum Income 
R6-12-506. Special Income Provisions: Sponsored Noncitizens 
R6-12-507. Determining Monthly Income 
R6-12-508. Methods to Determine Projected Monthly Income 
R6-12-509. Income Verification 

ARTICLE 6. SPECIAL CA CIRCUMSTANCES 

Section 
R6-12-601. Caretaker Relative of SSI or Foster Child 
R6-12-602. Strikers 
R6-12-603. Dependents of Foster Children 
R6-12-604. Minor Parents 
R6-12-605. Unemployed Parents in a Two-parent Household (TPEP) 
R6-12-606. TPEP: Education and Employment Requirements; Good Cause for Nonparticipation 
R6-12-607. TPEP: Duration 
R6-12-608. Expired 
R6-12-609. Expired 
R6-12-610. Expired 
R6-12-611. Expired 
R6-12-612. Expired 
R6-12-613. Renumbered 
R6-12-614. Repealed 
R6-12-615. Renumbered 
R6-12-616. Renumbered 
R6-12-617. Renumbered 

ARTICLE 7. DETERMINING ELIGIBILITY AND BENEFIT PAYMENT AMOUNT 

Section 
R6-12-701. Income Limitations for a Family 
R6-12-702. Eligibility for an Assistance Unit 
R6-12-703. Earned Income Disregards 
R6-12-704. Disqualification from Earnings Disregards; Good Cause 
R6-12-705. Determining Benefit Payment Amount 
R6-12-706. Notice of Eligibility Determination 

ARTICLE 8. PAYMENTS 

Section 
R6-12-801. Benefit Payments 
R6-12-802. Expired 
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R6-12-803. Supplemental Payments 
R6-12-804. Expired 
R6-12-805. Expired 
R6-12-806. Protective Payee 
R6-12-807. Emergency Payee 
R6-12-808. Identification Card 

ARTICLE 9. CHANGES; ADVERSE ACTION 

Section 
R6-12-901. Reporting Changes 
R6-12-902. Withdrawing a Member from the Assistance Unit 
R6-12-903. Determining Benefits When Adding or Removing a Member 
R6-12-904. Benefit Reduction or Termination 
R6-12-905. Ineligibility Date for an Assistance Unit 
R6-12-906. Ineligibility Date for an Individual Member of an Assistance Unit 
R6-12-907. Notice of Adverse Action 
R6-12-908. Referral for Investigation 

ARTICLE 10. APPEALS 

Section 
R6-12-1001. Entitlement to a Hearing 
R6-12-1002. Request for Hearing; Form; Time Limits 
R6-12-1003. Hearing Requests; Preparation and Processing 
R6-12-1004. Stay of Adverse Action Pending Appeal; Exceptions 
R6-12-1005. Hearing Officer; Qualifications; Duties; Subpoenas 
R6-12-1006. Hearings: Location; Notice; Time 
R6-12-1007. Rescheduling the Hearing 
R6-12-1008. Hearings Concerning Disability Determinations 
R6-12-1009. Group Hearings 
R6-12-1010. Withdrawal of Appeal; Default 
R6-12-1011. Hearing Proceedings 
R6-12-1012. Hearing Decision; Time Limits; Form; Contents; Finality 
R6-12-1013. Implementation of the Decision 
R6-12-1014. Further Appeal and Review of Hearing Decisions; Stay of Adverse Action 
R6-12-1015. Appeals Board Proceedings and Decision 

ARTICLE 11.  OVERPAYMENTS 

Section 
R6-12-1101. Overpayments: Date of Discovery; Collection; Exceptions 
R6-12-1102. Overpayments: Persons Liable 
R6-12-1103. Methods of Collection and Recoupment 

ARTICLE 12. INTENTIONAL PROGRAM VIOLATION 

Section 
R6-12-1201. Intentional Program Violation (IPV); Defined 
R6-12-1202. IPV Disqualification Proceedings; Hearing Waiver 
R6-12-1203. Disqualification Proceedings; Hearing 
R6-12-1204. Disqualification Sanctions; Notice 
R6-12-1205. Disqualification Hearings; Appeal 
R6-12-1206. Honoring Out-of-state IPV Determinations and Sanctions 

ARTICLE 13. JOBSTART 

Section 
R6-12-1301. Scope 
R6-12-1302. Definitions 
R6-12-1303. Diversion of Benefits to Wage Pool 
R6-12-1304. Treatment of Income 
R6-12-1305. Supplemental Payments 
R6-12-1306. Sanctions 
R6-12-1307. Renumbered 
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ARTICLE 14. GRANT DIVERSION 

Section 
R6-12-1401. Definitions 
R6-12-1402. Eligibility for Grant Diversion 
R6-12-1403. Amount of the Grant Diversion Cash Benefit 
R6-12-1404. Treatment of Changes During the Grant Diversion Payment Period 

ARTICLE 1. GENERAL PROVISIONS 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section.  

R6-12-101. Definitions 
The following definitions apply to this Chapter: 

1. “Acceptable medical source” means a registered nurse practitioner or a licensed physician, including a medical or osteopathic 
doctor; licensed psychologist; licensed optometrist; and licensed podiatrist, as applicable for the particular medical impairment. 

2. “Adequate notice” means a notice which explains the action the Department intends to take, the reason for the action, the specific 
authority for the action, the recipient’s appeal rights, and right to benefits pending appeal, and which is mailed before the effec-
tive date of the action. 

3. “Adequate and timely notice” means a written notice which contains the information required for an adequate notice and is sent 
within the time-frame provided for a timely notice. 

4. “Adverse action” means one of the Department actions described in R6-12-1001(A), including action to terminate or reduce a 
benefit or assistance grant, or change the manner or form in which benefits are paid. 

5. “AHCCCS” or “Arizona Health Care Cost Containment System” means a system established pursuant to A.R.S. § 36-2901 et 
seq. which consists of contracts with providers for the provision of hospitalization and medical care coverage to members. 

6. “AHCCCSA” or “The Arizona Health Care Cost Containment System Administration” means the Arizona state government 
agency which administers the AHCCCS program. 

7. “Appellant” means an applicant or recipient of assistance who is appealing an adverse action by the Department. 
8. “Applicant” means a person who has directly, or through an authorized representative or responsible person, filed an application 

for CA with the Department. 
9. “Assistance unit” means those members of a needy family, or a child only case, that meet the non-financial eligibility criteria for 

Cash Assistance and whose needs, income, resources, and other circumstances are considered as a whole to determine a Cash 
Assistance benefit amount. 

10. “Available income” means income that is actually available to the family or the assistance unit, and income in which the family 
or the assistance unit has a legal interest in a liquidated sum and has the legal ability to make such sum available for support and 
maintenance. When an assistance unit includes a dependent child who resides with a parent or a minor sibling, the Department 
shall consider the income of the parent and minor sibling as available income to the assistance unit. 

11. “Available resources” means resources that are actually available to the assistance unit, and resources in which the assistance unit 
has a legal interest. Resources include a liquidated sum in which the assistance unit has the legal ability to make such sum availa-
ble for support and maintenance. When an assistance unit includes a dependent child who resides with a parent or a minor sib-
ling, the Department shall consider the resources of the parent and minor sibling as available resources to the assistance unit. 

12. “Benefit month” means the calendar month for which benefits are paid based upon the assistance unit’s projected income and an-
ticipated circumstances for that same month. 

13. “Benefit” or “cash benefit” means a monetary amount that the Department pays to an assistance unit for a particular benefit 
month. 

14. “Bona fide funeral agreement” means a prepaid plan that specifically covers only funeral-related expenses as evidenced by a 
written contract. 

15. “Burial plot” means a space reserved in a cemetery, crypt, vault, or mausoleum for the remains of a deceased person. 
16. “CA” means Cash Assistance, a program administered by the Department that provides assistance to needy families with de-

pendent children and to child only cases under 42 U.S.C. 601 et seq.  
17. “Calendar quarter” means one of the four consecutive three-month periods of a calendar year beginning with either January 1, 

April 1, July 1, or October 1. 
18. “Calendar year” means a period of 12 consecutive months beginning with January 1 and ending with December 31. 
19. “Caretaker relative” means a parent or a non-parent relative (Non-parent Caretaker Relative or NPCR), whether related by blood 

or adoption, who maintains a family setting for a dependent child and who exercises responsibility for the day-to-day physical 
care, guidance, and support of that child. 

20. “Child only case” means a case in which the eligible dependent child is in the legal custody of the Department and placed in 
foster care as defined in A.R.S. § 8-501, with an unrelated adult, or a nonparent relative who is not receiving Cash Assistance. 
A.R.S. § 46-101(7). 
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21. “Child welfare agency” means any agency or institution as defined at A.R.S. § 8-501(A)(1). 
22. “Collateral contact” means an individual, agency, or organization the Department contacts to confirm information provided by 

the applicant or recipient. 
23. “Countable income” means income from every source minus income excluded under R6-12-503. 
24. “Countable payment” means a cash benefit paid to or for an assistance unit in the Arizona CA program on or after October 1, 

2002, but does not include cash benefits that are not countable toward the 36-month time limit under R6-12-318(E). 
25. “Crime” means any unlawful act against a head of household, the spouse of the head of household, or any member of an assis-

tance unit that creates a hardship. 
26. “Current federal poverty level” means the federal Department of Health and Human Services poverty guidelines published annu-

ally in the Federal Register. 
27. “Day” means a calendar day unless otherwise specified. 
28. “Department” means the Arizona Department of Economic Security. 
29. “Dependent child” means a child as defined at A.R.S. § 46-101(8). 
30. “Disregards” means those income deductions that the Department applies to the family’s or the assistance unit’s gross earned in-

come to determine eligibility and benefit amount. 
31. “District Medical Consultant” means a licensed physician whom the Department employs to review medical records for the pur-

pose of determining physical or mental incapacity.  
32. “Earned income” means any monetary gain to the family or the assistance unit as defined in 45 CFR 233.20(a)(6)(iii) through 

(viii) (October 1994) which is incorporated by reference and on file with the Office of the Secretary of State and not including 
any later amendments or editions, and in Article 5 of this Chapter. 

33. “Eligibility determination date” means the date the Department makes the decision described in R6-12-706 and issues the eligi-
bility decision notice. 

34. “Encumbrance” means a legal debt. 
35. “Equity value” means fair market value minus encumbrances. 
36. “FAA” or “Family Assistance Administration” means the administration within the Department’s Division of Benefits and Med-

ical Eligibility with responsibility for providing financial and food stamp assistance to eligible persons and determining medical 
eligibility. 

37. “Fair consideration” means an amount which reasonably represents the fair market value of transferred property. 
38. “Fair market value” means the value at which property would change hands between a willing buyer and a willing seller, neither 

being under any compulsion to buy or sell, and both having reasonable knowledge of the relevant facts. 
39. “Family” means the following individuals living in the same home with: 

a. A head of household caretaker relative: 
i. A dependent child, 
ii. Parent or parents of the dependent child, 
iii. Spouse of the parent or parents of the dependent child, 
iv. The head of household caretaker relative, 
v. The spouse of the head of household caretaker relative, 
vi. Minor siblings of the dependent child, 
vii. Minor children of the head of household caretaker relative, and 
viii. Minor children of the spouse of the head of household caretaker relative, or 

b. A minor parent requesting CA under R6-12-608: 
i. The minor parent or parents, 
ii. The minor parent’s child, 
iii. The minor parent’s adult caretaker relative, 
iv. The spouse of the minor parent’s adult caretaker relative, 
v. Minor parent’s minor siblings or step-siblings, 
vi. Minor children of the adult caretaker relative, and 
vii. Minor children of the spouse of adult caretaker relative. 

40. “Foster care maintenance payment” means a monetary amount which the Department pays to a foster parent for the expenses of a 
child in foster care. 

41. “Foster child” means a child placed in a foster home or a child welfare agency. 
42. “Gross Income” means countable income available to a family and an assistance unit for the purpose of computing the net in-

come amount that is used to determine the income eligibility of a family and the cash benefit amount for an assistance unit. 
43. “Hardship” means a situation that causes suffering or distress through the deprivation or loss of basic needs. The hardship must 

prevent an adult assistance unit member, the caretaker relative head of household, the spouse of the caretaker relative head of 
household, or the minor parent head of household from working or engaging in work activities to a degree that such person is 
prevented from financially supporting the eligible dependent child in the assistance unit, independent of CA. 

44. “Head of household” means a dependent child’s parent or the spouse of the parent, or the dependent child’s nonparent relative 
or spouse of the nonparent relative, who receives Cash Assistance for him (or her)self and on behalf of the dependent child or 
only on behalf of the dependent child. A.R.S. § 46-101(13). 

45. “Homebound” means a person who is confined to the home because of physical or mental incapacity. 
46. “Homeless” means all assistance unit members meet either of the following criteria: 
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a. They do not have a fixed or regular nighttime residence. 
b. They have as their primary nighttime residence one of the following: 

i. A supervised shelter designed to provide temporary shelter to homeless persons; 
ii. A half-way house or similar institution that provides temporary residence; 
iii. A rent-free accommodation in the residence of another person for not more than 90 days; or 
iv. A place not designed, or ordinarily used, for sleeping. This includes the following: 

(1) Car, 
(2) Bus station, 
(3) Hallway, 
(4) Park, or 
(5) Sidewalk. 

47. “Homestead property” means a home owned and occupied by an applicant or recipient, or which is co-owned and occupied by a 
separated or divorced spouse of an applicant or recipient. 

48. “Income” means earned and unearned income available to a family or an assistance unit. 
49. “JOBS” or “Job Opportunities and Basic Skills Training Program” means the program authorized by 42 U.S.C. 681 - 687 and 

A.R.S. § 46-299, which assists CA recipients to prepare for, obtain, and retain employment. 
50. “Job Corps” means the program authorized by 29 U.S.C. 1691 et seq. which provides education, training, intensive counseling, 

and related assistance to economically disadvantaged young men and women. 
51. “JTPA” or “Job Training Partnership Act” means the program authorized by 29 U.S.C. 1501 et seq. which prepares youth and 

unskilled adults for entry into the labor force and affords special job training. 
52. “Lawful Permanent Resident” means a noncitizen who has been granted authorization by the United States Citizen and Immigra-

tion Service to live and work in the United States on a permanent basis. 
53. “Liquid asset” means cash or another financial instrument which is readily convertible to cash. 
54. “Local office” means a FAA office which is designated as the office in which CA applications and other documents are filed with 

the Department and in which eligibility and benefit amounts are determined. 
55. “Lump sum income” means a single payment of earned or unearned income, such as retroactive monthly benefits, non-recurring 

pay adjustments or bonuses, inheritances, lottery winnings, or personal injury and workers’ compensation awards. 
56. “Mailing date,” when used in reference to a document sent first class, postage prepaid, through the United States mail, means the 

date: 
a. Shown on the postmark; 
b. Shown on the postage meter mark of the envelope, if there is no postmark; or 
c. Entered on the document as the date of its completion, if there is no legible postmark or postage meter mark. 

57. “Need standard” means the money value the state assigns to the basic and special needs deemed essential for an assistance unit. 
58. “Needy family” means the same as A.R.S. § 46-101(16). 
59. “Net income” means gross income, minus the monthly earned income disregards under R6-12-703. Net income is used to deter-

mine the income eligibility of a family and a cash benefit amount for an assistance unit. 
60. “Non-parent relative” means a dependent child’s grandfather, grandmother, brother, sister, stepfather, stepmother, stepbrother, 

stepsister, uncle, aunt, niece, nephew, or cousin and includes a permanent guardian who is appointed pursuant to A.R.S. § 8-872. 
A.R.S. § 46-101(17). 

61. “Noncitizen” means a person who is not a United States citizen. 
62. “Noncitizen sponsor,” which is sometimes referred to as a “sponsor,” means an organization which, or a person who, has exe-

cuted an affidavit of support or similar agreement on behalf of an noncitizen who is not the child or spouse of the sponsor, as a 
condition of the noncitizen’s entry into the United States. 

63. “Notice date” means the date which appears as the official date of issuance on a document or official written notice the Depart-
ment sends or gives to an applicant or recipient. 

64. “OSI” or “Office of Special Investigations” means the Department office to which FAA refers cases for investigation of certain 
eligibility information, investigation and preparation of fraud charges, coordination and cooperation with law enforcement agen-
cies, and other similar functions. 

65. “Overpayment” means a financial assistance payment received by or for an assistance unit for a benefit month and which exceeds 
the amount to which the unit was lawfully entitled. 

66. “Parent” means the lawful mother or father of a dependent child and includes only a birth or adoptive parent and excludes a 
stepparent. 

67. “Participating in a strike” means engaging in any activity as defined at 29 U.S.C. 142(2), as amended through June 23, 1947, 
which is incorporated by reference and on file with the Office of the Secretary of State and not including any later amendments or 
editions. 

68. “Party” means the Department and the applicant or recipient. 
69. “Payment standard” means the amount of money from which net income is subtracted to calculate the monthly benefit amount. 
70. “Physical or mental incapacity” means a physical or mental impairment which substantially precludes a parent from providing for 

the support or care of the parent’s child. 
71. “PI” means the Primary Informant, who is the individual who signs the Application for Assistance; in TPEP assistance units the 

PI is the PWEP. 



Arizona  
Code                                
                              

 Department of Economic Security - Cash Assistance Program 

June 30, 2013 Page 7 Supp. 13-2 

72. “PRA” means the Personal Responsibility Agreement, which is a document listing the obligations of a household that applies for 
and receives CA. 

73. “Projected income” means an estimate of income that a family or an assistance unit reasonably expects to receive in a specific 
month, the actual amount of which is unknown but which is estimated from available and reliable information. 

74. “Prospective eligibility” means an eligibility determination for a benefit month based on income and other circumstances as they 
actually exist, and are anticipated to exist, in that same month. 

75. “Putative father” means a male person whom a birth mother has named as father of her child, but whose paternity has not been 
established as a matter of law. 

76. “Prospective budgeting” means the computation of a benefit amount for a particular benefit month based on the Department’s 
projected income and circumstances as they actually exist and are anticipated to exist for that same month. 

77. “PRWORA” means the federal Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (Public Law 104-193). 
78. “PWEP” or “Primary wage earning parent” means the parent in a two-parent family who earned the greater amount of income in 

the 24-month period immediately preceding the month in which an application for benefits is filed. 
79. “Request for hearing” means a clear written expression by an applicant or recipient, or such person’s representative, indicating a 

desire to present the case or issue to a higher authority. 
80. “Resources” means real and personal property available to an assistance unit. 
81. “Review” means a review of all factors affecting an assistance unit’s eligibility and benefit amount. 
82. “Spendthrift restriction” means a legal restriction on the use of a resource which prevents a payee or beneficiary from alienating 

the resource. 
83. “Sponsored noncitizen means a noncitizen whose entry into the United States was sponsored by a person who, or an organization 

which, executed an affidavit of support or similar agreement on behalf of the noncitizen alien, who is not a child or spouse of the 
sponsor. 

84. “Student” means a person who is attending a school, college, or university, or who is enrolled in a course of vocational or tech-
nical training designed to prepare the trainee for gainful employment, and includes a participant in Job Corps. 

85. “Suitable work” means work in a recognized occupation for which a person is reasonably qualified. 
86. “Support” means child support, alimony, spousal maintenance, or medical support. 
87. “Supportive Services unit” means an assistance unit which is eligible for all benefits, except a monthly cash amount, that a CA 

assistance unit receives. 
88. “SVES” means the State Verification and Exchange System which is a system through which the Department exchanges income 

and benefit information with the Internal Revenue Service, Social Security Administration, State Wage, and Unemployment In-
surance Benefit data files. 

89. “TANF” means Temporary Assistance for Needy Families, which is a program administered by the Department to provide assis-
tance to needy families with dependent children and child only cases under 42 U.S.C. 601 et seq. 

90. “Timely notice” means a notice which the Department mails at least 10 days before the date on which the action described in the 
notice will occur or take effect or, in circumstances of probable fraud, at least five calendar days in advance of the date such ac-
tion is effective. 

91. “Title IV-A of the Social Security Act” means 42 U.S.C. 601 - 617, the statutes establishing the CA program. 
92. “Title IV-E of the Social Security Act” means 42 U.S.C. 670 - 679, the statutes establishing the foster care and adoption assis-

tance programs. 
93. “TPEP” or “Two-parent Employment Program” means the CA program that provides assistance for dependent children residing 

in a needy family who are deprived of parental support because the primary wage-earning parent is unemployed. 
94. “Underpayment” means a monthly benefit payment which is less than the amount for which the assistance unit is eligible, or the 

failure to issue a benefit payment when such payment should have been issued. 
95. “Vendor payment” means a payment that a person or organization who is not a member of the family or the assistance unit makes 

to a third-party vendor to cover family or assistance unit expenses. 
96. “Violence” means battery or extreme cruelty inflicted on a head of household or any member of an assistance unit. Battery or ex-

treme cruelty includes any of the following: 
a. Physical acts that threatened or resulted in physical injury; 
b. Threats of, or attempts at, physical or sexual abuse; 
c. Sexual activity involving a child; 
d. Being forced as the caretaker of a child to engage in non-consensual sexual acts or activities; 
e. Mental or emotional abuse; and 
f. Neglect or deprivation of basic necessities such as food or medical care. 

97. “Voluntary Quit/Reduction in Work Effort” is an action to willingly quit a job or reduce work effort without good cause. 
98. “Warrant” means a payment instrument drawn on the Arizona State Treasury authorizing payment of a particular sum of money 

to an CA recipient. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 



Title 6, Ch. 12Arizona  
Code                                
                           
 Department of Economic Security - Cash Assistance Program 

Supp. 13-2 Page 8 June 30, 2013 

rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section.  

R6-12-102. Confidentiality 
A. Personally identifiable information. 

1. All personally identifiable information concerning an applicant, recipient, or member of a family in the possession of the De-
partment is confidential and not subject to public inspection, except as otherwise specified in A.R.S. § 41-1959 and this Section. 

2. Personally identifiable information includes: 
a. Name, address, and telephone number; 
b. Social Security number and date of birth; 
c. Unique identifying numbers such as a driver’s license number; 
d. Photographs; 
e. Information related to social and economic conditions or circumstances; 
f. Medical data, including diagnosis and past history of disease or disability; and 
g. Any other information which is reasonably likely to permit another person to readily identify the subject of the information. 

B. Release of information to applicants and recipients. 
1. An applicant or recipient may review the contents of his or her own eligibility file at any time during the Department’s regular 

business hours, provided that a Department employee is present during the review. 
2. A dependent child may review a case file in which the child is included as a recipient, only with the written permission of the 

child’s parent, or legal guardian or custodian. 
3. The Department may withhold medical information which, if released, may cause physical or mental harm to the person request-

ing the information, until the Department contacts the person’s physician and obtains an opinion that the Department can safely 
release the information. 

C. Release of information to authorized persons and representatives. An applicant or recipient may permit the release of information from 
the applicant or recipient’s eligibility file to another person or representative by executing a release form containing the following in-
formation: 
1. The specific information the Department is authorized to release; 
2. The name of the person to whom the Department may release information; 
3. The duration of the release, if limited; and 
4. Signature and date. 

D. Release to persons and agencies for official purposes. 
1. An official purpose is one directly related to the administration of a public assistance program and includes: 

a. Establishing eligibility; 
b. Determining the amount of an assistance grant; 
c. Providing services to applicants and recipients, including child support enforcement services; 
d. Investigating or prosecuting civil or criminal proceedings related to an assistance program; and 
e. Evaluating, analyzing, overseeing, and auditing program operations. 

2. The Department may release confidential information to the following persons and agencies to the extent required for official 
purposes: 
a. Department employees; 
b. Employees of the Social Security Administration; 
c. Public assistance agencies of any other state; 
d. Persons connected with the administration of child support enforcement activities; 
e. Arizona Attorney General’s Office; 
f. Persons connected with the administration of federal or federally assisted programs which provide assistance, in cash or 

in-kind, or services directly to individuals on the basis of need; 
g. Government auditors when the audits are conducted in connection with the administration of any assistance program by a 

governmental entity which is authorized by law to conduct such audits; 
h. AHCCCSA, for eligibility purposes; 
i. Law enforcement officials for an investigation, prosecution, or civil or criminal proceedings conducted by or on behalf of 

the Department or a federal public assistance agency in connection with the administration of a public assistance program; 
and 

j. The Internal Revenue Service for the purpose of identifying improperly claimed tax exemptions by the absent parent of a 
child supported by CA. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-103. Case Record 
A. The Department shall maintain a case record for every applicant for or recipient of assistance. 
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B. Except as otherwise provided in subsections (C) and (D) below, the Department shall retain the case record for a period of 3 years 
after the last date on which the applicant received an adverse determination of eligibility or the recipient last received a benefit pay-
ment. 

C. The Department shall retain a case record which contains an unpaid overpayment until: 
1. The overpayment is paid in full, or 
2. The assistance unit is no longer obligated to repay the overpayment. 

D. The Department shall retain a case record which includes a person determined to have committed an intentional program violation 
pursuant to Article 12 until: 
1. The overpayment is paid in full, and 
2. The disqualification sanction is satisfied. 

E. The case record shall contain all documentation collected or prepared by the Department in evaluating and determining eligibility and 
benefit amount. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section.  

R6-12-104. Manuals 
Each FAA office shall maintain and keep available for public inspection and copying during regular business hours, a copy of the CA pro-
gram manual. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section.  

R6-12-105. Repealed 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Section repealed by final rulemaking at 16 A.A.R. 815, effective April 22, 2010 (Supp. 
10-2). 

ARTICLE 2. APPLICATION PROCESS AND PROCEDURES 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section.  

R6-12-201. Application 
A. Any person may apply for CA by filing, either in person or by mail, a Department-approved application form with any FAA office. 
B. The application file date is the date any FAA office receives an identifiable application. An identifiable application is 1 which con-

tains, at a minimum, the following information: 
1. The legible name and address of the person requesting assistance; and 
2. The signature, under penalty of perjury, of the applicant or the applicant’s authorized representative, or, if the applicant is in-

competent or incapacitated, someone legally authorized to act on behalf of the applicant. 
C. In addition to the identifiable information described in subsection (B), a completed application shall contain: 

1. The names of all persons living in the applicant’s dwelling and the relationship of such persons to the applicant, 
2. A request to receive cash benefits which complies with the requirements of R6-12-202, and 
3. All other financial and non-financial eligibility information requested on the application form. 

D. An application for CA is automatically treated as an application for AHCCCS medical benefits. 
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Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

 Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pur-
suant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of pro-
posed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these 
rules to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hear-
ings on this Section.  

R6-12-202. Request for Benefits; Composition of the Assistance Unit 
A. An applicant may receive CA for any eligible dependent child, and the parents, siblings, and nonparent relatives of the eligible de-

pendent child residing in the applicant’s home who meet the CA financial and nonfinancial eligibility criteria. 
B. A parent or sibling in a family with an eligible dependent child: 

1. Shall be part of the assistance unit with the dependent child when the parent or sibling: 
a. Requests CA, and 
b. Meets all nonfinancial CA eligibility criteria, or 

2. Shall not be part of the assistance unit if the parent or sibling does not meet the requirements of subsection (B)(1), but the De-
partment shall consider their income and resources available to the assistance unit for the purpose of determining the amount of 
the cash benefit. 

C. An applicant who is the non-parent caretaker relative (NPCR) of a dependent child and who meets the requirements of 
R6-12-306(A)(4) may also ask to be included in the cash benefit. 

D. When one NPCR cares for step-siblings or children who lack any sibling relationship, the NPCR and the children shall be included in 
the same cash benefit. 

E. Notwithstanding any other provision of this Chapter, no person shall receive CA in more than one assistance unit in Arizona in any 
calendar month. 

F. If a person is required to be included in more than one assistance unit, the Department shall consolidate the assistance units. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section.  

R6-12-203. Initial Eligibility Interview 
A. Upon receipt of an identifiable application, the Department shall schedule an initial eligibility interview for the applicant at a location 

which assures a reasonable amount of privacy. Upon request, the Department shall conduct the interview at the residence of a person 
who is homebound. 

B. The applicant shall attend the interview. A person of the applicant’s choosing may also attend the interview. 
C. During the interview, a Department representative shall: 

1. Assist the applicant in completing the application form; 
2. Witness the signature of the applicant or the applicant’s authorized representative; 
3. Discuss how the applicant and the other assistance unit members previously met their needs, and why they now need financial 

assistance; 
4. Provide the applicant with written information explaining: 

a. The terms, conditions, and obligations of the CA program, including the requirement that the applicant obtain and provide a 
Social Security number to the Department; 

b. Any additional verification information as prescribed in R6-12-205(A) which the applicant must provide for the Department 
to conclude the eligibility evaluation; 

c. The Department’s practice of exchanging eligibility and income information through the State Verification and Exchange 
System (SVES); 

d. The coverage and scope of the CA program, and related services which may be available to the applicant, including child 
care benefits; 

e. The applicant’s rights, including the right to appeal adverse action; 
f. The AHCCCS enrollment process; 
g. The requirement to report all changes within 10 calendar days from the date the change becomes known; 
h. The family planning services available through AHCCCS health plans; 

5. Review the penalties for perjury and fraud, as printed on the application; 
6. Explain to the applicant: 
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a. Who shall be included in the family for the purpose of determining whether the assistance unit resides in a needy family, 
b. Which family members may be included in the assistance unit,  
c. Which family member’s income and resources shall be considered available to the assistance unit, and 
d. Which family member the applicant may include as an optional member of the assistance unit. 

7. Review any verification information already provided; 
8. Explain the applicant’s duties to: 

a. Cooperate with the Division of Child Support Enforcement (DCSE) in establishing paternity and enforcing support obliga-
tions, unless the applicant can show good cause for not doing so; 

b. Transmit to the Department any support payments the applicant receives after the date the applicant is approved to receive 
CA; and 

c. Participate in the Job Opportunities and Basic Skills Training (JOBS) program, unless the applicant or recipient is deter-
mined to be exempt from such participation; 

9. Photograph the applicant for identification purposes; 
10. Review all ongoing reporting requirements, and the potential sanctions for failure to make timely reports, including loss of disre-

gards; and 
11. Inform the applicant of the opportunity to set aside funds in an individual development account as prescribed in R6-12-404 for 

educational or training purposes. 
D. When the applicant misses a scheduled appointment for an interview, the Department shall schedule a second interview for later that 

same day, or for another day, only if the applicant so requests before close of business on the day of the missed appointment. 
E. The Department shall deny the application when the applicant fails to request a second appointment as provided in subsection (D) or 

when the applicant misses a second scheduled appointment. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section.  

R6-12-204. Disability Determination 
A. When an assistance unit is requesting CA due to the mental or physical incapacity of a parent, as provided in R6-12-310(G), the De-

partment shall verify the existence of the disability. 
B. The assistance unit shall demonstrate incapacity of a parent by providing a medical statement from a licensed physician. The statement 

shall include: 
1. A diagnosis of the person, 
2. A finding that the person has a physical or mental condition which prevents the person from working, and 
3. An opinion concerning the duration of unemployability or a date for re-evaluation of unemployability. 

C. The local FAA office shall find disability, without further medical verification, when the applicant provides evidence that: 
1. The Social Security Administration (SSA) has determined that the person is eligible for Retirement, Survivors, Disability Insur-

ance (RSDI) benefits due to blindness or disability; 
2. The SSA has determined that the person is eligible for Supplemental Security Income (SSI) due to blindness or disability; 
3. The Veteran’s Administration has determined that the person has at least a 100% disability; 
4. The person’s physician has released the person from the hospital and imposed work restrictions for a specified recuperation peri-

od; 
5. The person’s employer or physician has required the person to terminate employment due to the onset of a disability and the phy-

sician has specified a recuperation period; 
6. The person’s physician has determined that the person is capable of employment only in a sheltered workshop, for a specified pe-

riod of time, and the person is so employed; or 
7. A prior certification of disability is in the person’s case record and is still valid to cover the period in which assistance is re-

quested and will be received. 
D. The District Medical Consultant shall determine incapacity for all persons not covered under subsections (B) or (C). 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
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to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section.  

R6-12-205. Verification of Eligibility Information 
A. The Department shall obtain independent verification or corroboration of information provided by the applicant, recipient, or family 

member when required by law, or when necessary to determine eligibility or benefit level. 
B. The Department may verify or corroborate information by any reasonable means including: 

1. Contacting third parties such as employers; 
2. Making home visits as provided in R6-12-206; 
3. Asking the applicant, recipient, or family member to provide written documentation, such as billing statements or pay stubs; and 
4. Conducting a computer data match through SVES. 

C. The applicant, recipient, or family member has the primary responsibility for providing all required verification. The Department shall 
offer to assist an applicant, recipient, or family member who has difficulty in obtaining the verification and requests help. 

D. An applicant, recipient, or family member shall provide the Department with all requested verification within 10 calendar days from 
the notice date of a written request for such information. When an applicant, recipient, or family member does not timely comply with 
a request for information, the Department shall deny the application as provided in R6-12-209(B). 

E. The application form shall contain a notice to advise the applicant that the Department may contact third parties for information. The 
applicant’s signature on an application is deemed consent to such contact. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-206. Home Visits 
A. The Department shall schedule a home visit: 

1. When it reasonably believes that such a visit will avoid an eligibility determination error, or 
2. To conduct an initial interview or an eligibility review when a homebound applicant or recipient so requests. 

B. The Department shall mail the applicant or recipient written notice of a scheduled home visit at least 7 days before the date of the 
visit. 

C. The Department may deny or terminate benefits if the applicant or recipient is not home for a scheduled visit for: 
1. An initial interview and has not timely rescheduled the visit pursuant to R6-12-203(D), or 
2. A 6-month review interview and has not timely rescheduled the visit pursuant to R6-12-210(D). 

D. The Department may conduct unscheduled visits to gather information or to verify information previously provided by an applicant or 
recipient. The Department shall not deny an application or terminate assistance if the applicant or recipient is not home for an un-
scheduled visit. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-207. Withdrawal of Application 
A. An applicant may withdraw an application at any time before the Department completes an eligibility determination by requesting a 

withdrawal from the Department either orally or in writing. 
B. If an applicant orally asks to withdraw an application the Department shall: 

1. Document the names of persons and type of benefits or services the applicant wishes to withdraw, and 
2. Deny the application and notify the applicant. 

C. A withdrawal is effective as of the date of application.  
D. When an application is withdrawn, an applicant must file a new application to restart the application process. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

R6-12-208. Death of an Applicant 
A. If an applicant dies while the application is pending, the Department shall deny the application and inform the person responsible for 

the dependent child that a new application may be filed. 
B. If the new application is filed within 45 days from the date of the original application, and the child is found eligible, the Department 

shall pay benefits for the child from the date of the original application. If eligible, the new applicant shall receive benefits from the 
date of the new application. 
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Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-209. Processing the Application; Denials; Approval 
A. The Department shall complete the eligibility determination within 45 calendar days of the application file date, unless: 

1. The application is withdrawn, 
2. The application is rendered moot because the applicant has died or cannot be located, or 
3. There is a delay resulting from a Department request for additional verification information as provided in R6-12-205(D). 

B. The Department shall deny an application when the applicant fails to: 
1. Complete the application and an eligibility interview, as described in R6-12-203; 
2. Submit all required verification information within 10 days of the notice date of a written request for such verification; or 
3. Cooperate during the application process as required by R6-12-302. 

C. When an assistance unit satisfies all eligibility criteria, the Department shall compute a benefit amount, approve the application, and 
send the applicant an approval notice. The approval notice shall include the amount of assistance and an explanation of the assistance 
unit’s appeal rights. 

D. The Department shall process an application for the purpose of determining medical assistance eligibility pursuant to R9-22-101 et 
seq. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section.  

R6-12-210. Six-month Review 
A. The Department shall complete a review of all eligibility factors for each assistance unit at least once every six months, beginning 

with the sixth month following the first month of CA  eligibility. 
B. At least 30 days prior to the six-month review date, the Department shall mail the recipient a notice advising of the need for a review. 

In response to such notice, the recipient shall file a request for a six-month review and interview by the date specified on the notice. 
C. The Department shall schedule and conduct a review interview in the same manner as an initial interview. 
D. When the recipient misses a scheduled appointment for a six-month review interview, the Department shall schedule a second inter-

view if the recipient so requests within 10 days of the missed appointment. 
E. The Department shall terminate benefits when the recipient fails to request a second appointment as prescribed in subsection (D), or 

when the recipient misses a second scheduled appointment without good cause. Good cause shall include the following circumstances: 
1. Lack of transportation on the day of the appointment, 
2. Illness, or 
3. Serious injury or accident involving an assistance unit member. 

F. The Department shall verify the income of the needy family and the assistance unit’s resources and income and any eligibility factors 
that have changed or are subject to change. The Department may verify other factors if Department experience suggests the need for 
additional verification. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-211. Reinstatement of Benefits 
A. If the Department has terminated payment of benefits to an assistance unit, the Department shall not reinstate benefits unless the re-

cipient files a new application and has a new interview. 
B. Notwithstanding subsection (A), the Department shall reinstate benefits within 10 calendar days when: 

1. Termination was due to Department error; 
2. The Department receives a court order or administrative hearing decision mandating reinstatement; or 
3. The recipient files a request for fair hearing as provided in R6-12-1002 within 10 days of the notice date of the termination no-

tice, unless the request is for continuance of benefits past the 36-month limit in R6-12-318, the 60-month limit in R6-12-320, or 
the six-month limit in R6-12-611. 

C. When the Department reinstates benefits to a recipient who missed a six-month review due to the termination of benefits, the Depart-
ment shall conduct the review at the earliest opportunity following reinstatement. 
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Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

ARTICLE 3. NON-FINANCIAL ELIGIBILITY CRITERIA 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-301. Non-financial Eligibility Criteria 
To qualify for CA, a person shall satisfy all applicable criteria set forth in this Article. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-302. Applicant and Recipient Responsibility 
A. An applicant for or recipient of assistance shall cooperate with the Department as a condition of initial and continuing eligibility. The 

applicant or recipient shall: 
1. Give the Department complete and truthful information; 
2. Inform the Department of all changes in income, assets, or other circumstances of the assistance unit affecting eligibility or the 

amount of the assistance payment within 10 days from the date the change becomes known; and 
3. Comply with all the Department’s procedural requirements. 

B. The Department may deny an application for assistance, reduce or terminate benefits, or change the manner of payment, if the appli-
cant or recipient fails or refuses to cooperate without good cause. However, the Department shall not impose such sanctions for failure 
to comply with a procedural requirement about which the Department has not advised the applicant or recipient in writing. 

C. As a condition of eligibility, except in a child only case, the Department shall require the parent or NPCR to sign a Personal Responsi-
bility Agreement when the parent or NPCR applies for benefits for a dependent child. 

D. The Department shall inform the parent or NPCR that the signature acknowledges that: 
1. The parent or NPCR is aware of and agrees to the statements in the Personal Responsibility Agreement regarding: 

a. Preparing for and accepting employment to achieve self-sufficiency; 
b. Ensuring school attendance by all school-age children; 
c. Maintaining current immunizations for all dependent children; and 
d. Cooperating with all rules and requirements of the Family Assistance, JOBS, and Child Care Administrations and of the Di-

vision of Child Support Enforcement. 
2. The parent or NPCR agrees to the statement of personal responsibility on behalf of all other current and future members of the 

assistance unit.  
E. The Department shall inform the parent or NPCR at the interview that failure to sign the Personal Responsibility Agreement will result 

in denial of CA benefits. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-303. Application for Other Potential Benefits 
As a condition of eligibility, an assistance unit member and any person whose income is considered available to the assistance unit shall 
apply for all other cash benefits for which the person may be eligible, except SSI. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 

10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
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to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-304. Residency 
A. To qualify for CA, a person shall be an Arizona resident. 
B. An Arizona resident is a person who: 

1. Voluntarily resides and intends to make a permanent home in Arizona, 
2. Lives in Arizona at the time of making application, and 
3. Is not receiving public assistance from another state. 

C. A person terminates Arizona residency by: 
1. Leaving Arizona for more than 30 consecutive days, or 
2. Leaving Arizona with the intent to live elsewhere. 

D. The dependent child of a caretaker relative who is an Arizona resident is deemed an Arizona resident. 
E. The Department shall verify Arizona residency. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-305. Citizenship and Alienage 
A. To qualify for CA, an assistance unit member shall be a United States citizen or a noncitizen legal alien who satisfies the requirements 

of PRWORA Section 431 and who meets eligibility requirements of PRWORA Section 402, not including any later amendments or 
editions, which are incorporated by reference and are available for inspection at the Department of Economic Security, 1789 West 
Jefferson, Phoenix, Arizona, and the Office of the Secretary of State, 1700 West Washington, Phoenix, Arizona. 

B. The Department shall verify legal alienage of assistance unit members for whom CA is requested by obtaining a person’s alien regis-
tration documentation, or other proof of immigration registration, from the U.S. Immigration and Naturalization Service (INS), or by 
submitting a person’s alien registration number and other related information to the INS. 

C. A sponsor’s income and resources shall not be included when determining income eligibility for a family or a cash benefit amount for 
the assistance unit when a lawful permanent resident noncitizen member of an assistance unit and any lawful permanent resident 
noncitizen whose income is considered available to the assistance unit verifies 40 quarters of employment history. 

D. An ineligible noncitizen may serve as payee for the eligible members of an assistance unit, but the Department shall exclude the needs 
of the ineligible noncitizen from the assistance grant. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-306. Eligible Persons 
A. To qualify for CA, an otherwise eligible person shall be: 

1. A dependent child under 18 years of age; 
2. A dependent child age 18 and, as provided in R6-12-314, who is a full time student in a secondary school, or the equivalent level 

of vocational or technical training school, and is reasonably expected to complete such education or training before turning age 
19; 

3. The parent of an eligible CA child; or 
4. A non-parent caretaker relative of an eligible CA child when: 

a. The parent of the dependent child: 
i. Does not live in the NPCR’s home, 
ii. Lives with the NPCR but is also a dependent child, or 
iii. Lives with the NPCR but cannot function as a parent due to a physical or mental impairment; 

b. The NPCR provides the dependent child with physical care, support, guidance, and control; and 
c. The dependent child resides with the NPCR. 
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B. If otherwise eligible, the CA assistance unit shall include the following persons who are related to a dependent child for whom the 
applicant requests assistance: 
1. Any natural or adoptive parent, and 
2. Any natural or adopted brother or sister.  

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was renumbered and amended under an exemption from the provisions of A.R.S. Title 41, 
Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit 
notice of proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not 
submit these rules to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold 
public hearings on this Section. 

R6-12-307. Social Security Number 
A. To qualify for CA, an assistance unit member shall furnish an Social Security number (SSN). If a member of an assistance unit lacks 

an SSN, the Department shall assist the person in applying for an SSN through procedures established between the Department and 
the United States Social Security Administration (SSA). 

B. The Department shall obtain verification of Social Security numbers through contact with the SSA. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Former Section renumbered to R7-12-314; new Section R6-12-307 renumbered 

from R6-12-314 and amended effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 
(Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-308. Family Benefit Cap 
A. The Department shall not provide CA to a child except as provided in subsection (C), born during a month when: 

1. The parent or non-parent caretaker relative is receiving CA or supportive services, or  
2. The child is born to a parent who is ineligible for CA benefits due to noncompliance or failure to meet an eligibility requirement. 

B. A child born during any period of time specified in subsection (A) is ineligible for CA for a 60-consecutive-calendar-month period. 
C. An assistance unit may receive CA benefits for a child that would otherwise be excluded under subsection (A) if: 

1. The child is born within 10 calendar months of an initial CA eligibility determination; 
2. The parent has not received CA or supportive services for a minimum of 12 consecutive months, and the child is born: 

a. No earlier than the 22nd month after the parent left CA, and 
b. No later than the end of the 10th month after the parent returns to CA; 

3. The child is the firstborn of a dependent child who is included in a CA or supportive services assistance unit; or 
4. The child is born as a result of an act of sexual assault or incest and the applicant or recipient meets the following requirements: 

a. The applicant or recipient shall file a written statement with the Department to certify that a child was conceived as a result 
of sexual assault or incest and shall provide supporting verification. 

b. Acceptable verification includes: 
i. Medical or law enforcement records in cases of sexual assault or incest, or 
ii. Birth certificate or Bureau of Vital Statistics Records in cases of incest. 

c. The Department shall accept the written statement of the applicant or recipient as verification of sexual assault or incest 
when the applicant or recipient is unable to provide evidence to support the claim of sexual assault or incest.  

d. The FAA shall report allegations of sexual assault or incest to the Office of Special Investigations and, if the parent is a mi-
nor, to Child Protective Services. The Department shall not disclose the name, address, and any information concerning the 
sexual assault or incest to any person except those persons who require the information to investigate the allegations. 

D. An assistance unit or family that includes a child who is ineligible due to the provisions of this Section may earn income up to the 
incremental benefit increase the assistance unit would otherwise receive for the ineligible child without any adverse affect on the 
amount of countable income that is used to determine income eligibility or the cash benefit amount. The Department shall disregard 
such income. 
1. The disregard shall equal the difference between the benefit amount with the needs of the ineligible child included in the benefit 

computation and the benefit amount with the needs of the ineligible child excluded from the benefit computation. 
2. The Department shall apply the disregard after all other earned income disregards specified at R6-12-703 are first deducted. 

E. The Department shall not include a child who is ineligible for CA due to the provisions of this Section in the assistance unit’s standard 
of need and shall not count the income and resources of the ineligible child available to the assistance unit. 
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F. A child who is ineligible for CA due solely to the provisions of this Section may receive the following services, if otherwise eligible: 
1. AHCCCS, 
2. JOBS, 
3. Child care, and 
4. Any other program or service for which CA recipients categorically qualify. 

G.  A parent or NPCR may receive CA for himself or herself when the only dependent child in the home is ineligible for assistance due to 
the provisions of this Section. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-309. Relationship 
A. To qualify for CA, a dependent child shall reside with at least one of the following specified relatives: 

1. A parent; 
2. A stepmother, stepfather, stepbrother, or stepsister; 
3. A person who is within the fifth degree of kinship to the dependent child, including: grandmother, grandfather, brother, sister, 

uncle, aunt, first cousin, nephew, niece, persons of preceding generations as denoted by prefixes “grand,” “great,” or 
“great-great,” great-great-great grandparents, and first cousins once removed;  

4. A spouse of any person named in the above groups, even if the marriage has been terminated by death; 
5. A legal permanent guardian who is appointed pursuant to A.R.S. § 8-872; or 
6. An unrelated adult only when the child is in the legal custody of the Department and placed in a foster home or with the unrelated 

adult. 
B. The Department shall not determine a child or NPCR ineligible solely for any of the following reasons: 

1. The dependent child is under the jurisdiction of a court; 
2. An agency or individual unrelated to the child has legal custody of the child; 
3. The dependent child, or the child’s parent or NPCR, is temporarily absent from the child’s home because: 

a. The child is making a court-ordered visit to a non-custodial parent for a period not to exceed three consecutive months; 
b. The child is visiting a parent who has a legal order awarding joint custody of the child, and the child resides with the parent 

who is part of the child’s assistance unit for the entire calendar month; 
c. The child is living in a Department-licensed shelter which does not receive funding under Title IV-A or IV-E of the Social 

Security Act, and the child is expected to return to the home within 30 days of issuance of the first benefit payment; 
d. During the month for which benefits are sought, the child is entering or leaving foster care funded by other than Title IV-E 

of the Social Security Act; 
e. The child is temporarily hospitalized; 
f. The child is visiting friends or other relatives for a period not to exceed three consecutive months; or 
g. The child is attending school but returns home at least once a year. 

C. The Department shall verify the requisite degree of relationship between the child and the child’s parent or NPCR. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-310. Deprivation 
A. No child shall receive CA unless the child is deprived of parental support or care due to the continued absence, death, incapacity, or 

unemployment of the child’s parent. 
B. A child suffers deprivation by continued absence when the following 3 conditions are met: 

1. The child’s natural or adoptive parent is out of the home for a minimum of 30 continuous days;  
2. The absence interrupts or terminates the parent’s ability to provide maintenance, physical care, or guidance to the child; and 
3. The duration of the absence prevents the child from relying on the absent parent for support or care. 

C. When the conditions listed in subsection (B) are met, the situations listed in this subsection may constitute deprivation by continued 
absence. 
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1. A parent is absent due to involuntary hospitalization, incarceration, or deportation.  
2. A parent is a convicted offender who is living in the home while serving a sentence of unpaid public or community service; 

however, such parent shall not be considered part of the assistance unit for computation of the grant. The Department shall con-
sider the parent to be out of the home for the purpose of deprivation. 

3. A single parent has adopted a child. 
4. The child’s mother and putative father both dispute paternity, and there is no documentation to substantiate paternity. 
5. The parents have joint legal or physical custody of the child, but the child resides with 1 parent more than 50% of the time. 

D. When a child satisfies the conditions set forth in subsection (B), the following circumstances shall not automatically preclude a finding 
of deprivation: 
1. A stepparent, substitute parent, parental co-habitant, or person other than the child’s parent resides in the child’s home; 
2. The child’s home is considered unsuitable because of neglect, abuse, or exploitation; 
3. The parent or NPCR refuses to cooperate with the Department regarding child support enforcement or collection activities; 
4. The absent parent visits the child; or 
5. The mother and father of the child have some form of on-going contact or relationship. 

E. The circumstances listed in this subsection do not constitute deprivation by continued absence. 
1. The parent is voluntarily absent to visit friends or relatives, to seek employment, to maintain a job, to attend school or training, so 

long as the parent in the home and the absent parent do not regard themselves as separated. 
2. The parent is absent solely to serve active military duty. 
3. The parents maintain separate dwellings but consider themselves part of a single home or family unit. 
4. One parent is deliberately absent from home in order to qualify the remaining family members for benefits.  

F. A child is deprived if either parent of the child is deceased and the child has not been adopted. The applicant or recipient shall provide 
the Department with documentation verifying a death.  

G. A child is deprived if either parent has a physical or mental defect, illness, or impairment that: 
1. Substantially decreases or eliminates the parent’s ability to support or care for the child, and  
2. Is expected to last for a minimum of 30 continuous days. 

H. A child is deprived when the primary wage earning parent is unemployed if the assistance unit meets all the requirements set forth in 
R6-12-609. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-311. Assignment of Support Rights; Cooperation 
A. To qualify for CA, an applicant shall assign to the Department all rights to a support obligation from any other person the applicant or 

recipient may have in his or her own behalf or in behalf of any other family member for whom the applicant or recipient is applying 
for or receiving CA, including any unpaid support obligation or support debt which has accrued at the time the assignment is made. 

B. A refusal to execute such an assignment is a refusal to complete the application and shall result in denial of the CA application. 
C. An applicant or recipient shall cooperate with the Department to obtain support owing to the applicant or recipient, unless there is 

good cause for noncooperation, as described in R6-12-312. 
D. After being approved for CA, the recipient shall transmit all monetary support received to the Department. 
E. At the time of the initial interview and at all review interviews, the Department shall explain: 

1. The applicant’s duty of cooperation, 
2. Good cause and how to establish it, 
3. The duty to send the Department any support the assistance unit members receive, and 
4. The consequences for breach of the duties set forth in this Section. 

F. Cooperation shall include the actions listed in this subsection. 
1. Identifying and locating the parent of a child for whom CA is requested.  
2. Establishing the paternity of a child born out-of-wedlock, for whom CA is requested.  

a. The applicant shall sign and complete an affidavit of paternity. 
b. The mother and father of a child may voluntarily acknowledge paternity in a signed, notarized statement. 

3. Obtaining support payments, or other payments or property due the applicant or recipient for the benefit of the child. 
4. Appearing at a child support enforcement office when requested, to provide oral or written information or documentary evidence 

known to, possessed by, or reasonably obtainable by the applicant or recipient. 
5. Appearing as a witness at a judicial or administrative hearing or proceeding when requested. 
6. Providing information, or attesting to the lack of information, when requested. 
7. Paying to the Department any support payments received from the absent parent after the assignment of rights pursuant to sub-

section (A) has been made. 
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G. If the applicant or recipient fails to cooperate as required by subsection (F) without good cause, the Department shall impose the pen-
alties provided under R6-12-316. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-312. Good Cause for Non-cooperation with Child Support Enforcement 
A. An applicant or recipient may establish good cause for non-cooperation with the Department. Good cause shall exist when: 

1. Cooperation is reasonably likely to result in physical or emotional harm to the dependent child, parent in the home, or the NPCR, 
based on the factors identified in subsection (B); 

2. Legal proceedings for adoption of the dependent child are pending before a court; 
3. A public or private adoption entity is counseling the applicant regarding release of the dependent child for adoption, and such 

counseling has occurred for less than 3 months; or 
4. The dependent child was conceived as a result of incest or rape. 

B. As used in subsection (A)(1): 
1. Physical harm means an impairment of the human body of a serious nature. 
2. Emotional harm means an impairment that substantially affects the individual’s ability to function. 

C. In determining whether emotional harm will result for the purpose of subsection (A)(1), the Department shall consider: 
1. The emotional state and psychological history of the person likely to suffer emotional harm, 
2. The degree of cooperation required, 
3. The extent of the individual’s involvement in any cooperative efforts, and 
4. The intensity and probable duration of the emotional impairment. 

D. An applicant or recipient shall provide evidence to verify good cause within 20 days of filing a claim of good cause, or upon approval 
of the application, whichever last occurs. If the applicant or recipient can establish difficulty in obtaining verification, the Department 
may extend this time limit for up to 30 days or longer. 

E. Acceptable verification shall be documentation which establishes the claim of good cause by a preponderance of evidence and may 
include: 
1. Birth certificate or Bureau of Vital Statistics Records in cases of incest; 
2. Medical or law enforcement records in cases of sexual assault or incest; 
3. Court records or other legal documents in cases of pending adoptions; 
4. A written statement from a private or public adoption entity in cases of adoption counseling; 
5. Court, medical, criminal, Child Protective Services, psychological, social services, or law enforcement records, in cases of phys-

ical or emotional harm; and 
6. Sworn statements from friends, neighbors, clergy, or other persons with personal knowledge of circumstances that would sub-

stantiate a claim of good cause. 
F. If the applicant or recipient is unable to provide the verification specified in subsection (E) above, the applicant or recipient shall fur-

nish information which permits the Department’s Office of Special Investigations to investigate the good cause circumstances. 
G. The Department shall not deny, delay, or discontinue assistance pending a determination of good cause. 
H. The Department shall determine whether or not good cause exists within 45 days from the date the applicant or recipient makes the 

good cause claim. The Department may extend this time limit if additional time is required to verify the claim. 
I. If the Department finds that good cause does not exist, the applicant or recipient shall cooperate with the requirements of 

R6-12-311(F) within 10 days following the date the Department notifies the applicant or recipient of the good cause decision. 
J. The Department shall redetermine a claim of good cause; 

1. At each six-month review, and 
2. When circumstances change such that good cause no longer exists. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 
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R6-12-313. Participation in JOBS; Exemptions; Good Cause Exceptions 
A. As a condition of eligibility, a recipient of CA shall participate in the Job Opportunities and Basic Skills Training Program (JOBS) as 

prescribed in A.A.C. R6-10-101 through R6-10-121, unless FAA determines that the person is exempt. 
B. The following persons are exempt from participation: 

1. A child who is under age 16, except for a custodial parent or pregnant girl age 13 through age 15 who lacks a high school diplo-
ma, or its equivalent, and is not enrolled in high school or an equivalent course of instruction; 

2. A child who is age 16 or age 17, or age 18 if reasonably expected to complete school before reaching age 19, and a full-time stu-
dent at an elementary, secondary, vocational or technical school, so long as the educational or training program was not assigned 
as a JOBS activity; 

3. A person who is currently employed at least 30 hours per week in unsubsidized employment which pays at least the federal 
minimum wage and which is expected to last at least 30 days; any interruption in such employment shall not exceed 10 days; and 

4. A Native American tribal member who resides in an area covered by a Tribal JOBS program. 
C. Exempt status shall terminate when the condition giving rise to the exemption terminates. 
D. If a person fails or refuses to participate in JOBS without good cause, the Department shall impose the penalties specified in 

R6-12-316. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was renumbered and amended under an exemption from the provisions of A.R.S. Title 41, 
Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit 
notice of proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not 
submit these rules to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold 
public hearings on this Section. 

R6-12-314. School Attendance  
A. As used in R6-12-306(A)(2), full-time school attendance means: 

1. For high school, attendance which the school defines as full time; 
2. For a trade or technical school involving shop practice, 30 hours per week; and 
3. For a trade or technical school involving no shop practice, 25 hours per week. 

B. The Department shall verify school attendance through school records establishing full-time status and, for 18-year olds, expected date 
of graduation. 

C. The Department shall require each parent or NPCR to verify either full-time school attendance by the child or full-time home school-
ing of the child when the parent or NPCR applies for or receives CA on behalf of a dependent child. 

D. Acceptable verification shall include:  
1. The parent or NPCR’s written statement, 
2. A statement from the school, or 
3. A statement from the County Department of Education. 

E. If a parent or NPCR fails to verify compliance with the school attendance requirements in this subsection, the Department shall im-
pose the penalties specified in R6-12-316. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Former Section R6-12-314 renumbered to R7-12-307; new Section R7-12-314 

renumbered from R7-12-307 and amended effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, 
Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was renumbered and a new Section was adopted under an exemption from the provisions of 
A.R.S. Title 41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department 
did not submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the De-
partment did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and the Department was not 
required to hold public hearings on this Section. 

R6-12-315. Immunization 
A. The Department shall require each parent or NPCR to verify that the child is immunized, when the parent or NPCR applies for or re-

ceives CA on behalf of a dependent child. 
B. The Department shall require this verification at the initial interview and at each review. Acceptable verification shall include: 

1. The parent or NPCR’s written statement; or 
2. A written statement from a physician, hospital, or clinic. 

C. When the parent or NPCR is unable to verify the child’s immunizations at the initial interview, the Department shall inform the parent 
or NPCR that verification of the child’s immunization will be required at the next review. 

D. When a parent or NPCR is unable to verify the child’s immunization at the review, the Department shall impose the progressive sanc-
tion penalties as specified in R6-12-316. 
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Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section R6-12-315 renumbered to R6-12-318; new Section R6-12-315 adopted 

effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was renumbered and a new Section was adopted under an exemption from the provisions of 
A.R.S. Title 41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department 
did not submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the De-
partment did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and the Department was not 
required to hold public hearings on this Section. 

R6-12-316. Sanctions for Noncompliance 
A. The Department shall notify the assistance unit of benefit reduction or case closure when: 

1. Benefits will be reduced or the case closed because of noncompliance with the requirements of R6-12-311, R6-12-312, 
R6-12-313(C), and R6-12-314; and 

2. The assistance unit’s benefits are not currently reduced because of sanctions. 
B. The notice shall include the following information: 

1. A brief statement of the progressive sanction policy as follows: 
a. For the first sanction, the Department will reduce cash benefits by 25% for at least one month;  
b. Unless all members are in compliance by the end of the sanction month, the Department will impose another sanction. 
c. For the second sanction, the Department will reduce cash benefits by 50% for at least one month. 
d. For the third and subsequent sanctions, the Department will close the case and it must remain closed for at least one month; 

2. The month the sanction will be effective; and 
3. The name and telephone number of the person to contact for information on what the noncompliant member must do to comply. 

C. The Department shall impose the sanction effective for the first possible benefit month, allowing for 10-day notice of adverse action. 
D. The Department shall not impose the above penalties on TPEP assistance units but shall follow the steps below:  

1. The Department shall notify the TPEP assistance unit of benefit withholding or case closure when: 
a. Benefits will be withheld or the case closed because of noncompliance with the requirements of R6-12-311, R6-12-312, 

R6-12-313(C), and R6-12-314; and 
b. The assistance unit’s benefits are not currently being withheld. 

2. The Department shall notify the Assistance unit that: 
a. The TPEP benefit checks will be withheld until the noncompliant person has completed a new work cycle in compliance; 
b. The name and telephone number of the person to contact for information on how to comply; 
c. That when three checks have been withheld in any six-month period, the Department will close the TPEP case. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section R6-12-316 renumbered to R6-12-319; new Section R6-12-316 adopted 

effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt 
rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following new Section was renumbered and a new Section was adopted under an exemption from the provisions 
of A.R.S. Title 41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Depart-
ment did not submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the 
Department did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and the Department was 
not required to hold public hearings on this Section. 

R6-12-317. Voluntary Quit/Reduction in Work Effort 
A. The Department shall disqualify the member of the assistance unit or the assistance unit as described in subsections (B) and (C) when 

a member of an assistance unit, or the parent of a dependent child whose income is considered available to the assistance unit, within 
60 days prior to the date of the application or any time thereafter, voluntarily and without good cause: 
1. Terminates employment from a job in which the individual was: 

a. Employed at least 20 hours a week, 
b. Earning weekly income equal to the then current minimum wage multiplied by 20; 

2. Reduces the number of hours worked each week from 30 or more to less than 30; or 
3. Participates in a strike against the government, when the member is an employee of the local, state, or federal government. 

B. When the member is the PI of the assistance unit, the Department shall close the case. The assistance unit of which the member re-
mains the PI is ineligible for CA benefits for the minimum period specified in subsection (D) or until the assistance unit reapplies, 
whichever is longer. 

C. When the member is not the PI of the assistance unit, the Department in determining eligibility and benefit level for the assistance unit 
for the minimum period specified in subsection (D) or until the assistance unit reapplies, whichever is longer, shall: 
1. Exclude the needs of the member; and 
2. Include the otherwise countable income, resources, and expenses of the member. 

D. The minimum disqualification periods are: 
1. For the first offense, one month; 
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2. For the second offense, three months; and 
3. For the third and subsequent offenses, six months. 

E. The Voluntary Quit/Reduction in Work Effort disqualification provisions shall apply to all members of the assistance unit who are not 
exempt from JOBS participation, as provided in R6-12-313. A member who is exempt from participation in JOBS because of em-
ployment is not exempt from the Voluntary Quit/Reduction of Work Effort provisions due to JOBS employment. 

F. Good cause for voluntarily quitting a job or reducing the number of hours worked includes: 
1. Circumstances beyond the member’s control, such as illness of another assistance unit member requiring the presence of the 

member, unavailability of transportation, unanticipated emergency, unsuitability of work, or the lack of adequate child care for 
individuals responsible for the care of children under 12 years old; 

2. The member’s inability to write or speak English; 
3. Discrimination by an employer based on age, race, sex, color, handicap, religious beliefs, national origin, or political beliefs; 
4. Work demands or conditions that render continued employment unreasonable, such as working without being paid on schedule; 
5. Resignation by a member under age 60 who is recognized by the employer as retired; 
6. Employment which becomes unsuitable by not meeting the suitability of work criteria listed in subsection (F)(9) after the ac-

ceptance of employment; 
7. Acceptance of new employment of comparable hours and salary to the job which was quit, which, through no fault of the mem-

ber, subsequently: 
a. Does not materialize, 
b. Results in a lay off, 
c. Results in employment of less than 20 hours a week, or 
d. Results in weekly earnings of less than the federal minimum wage multiplied by 20 hours; 

8. Leaving a job in connection with patterns of employment in which workers frequently move from one employer to another such 
as migrant farm labor or construction work; 

9. Employment that is unsuitable. Employment is unsuitable when the following conditions apply: 
a. The wage offered is less than the higher of: 

i. The federal minimum wage or the training wage, when applicable, if the employment is covered by federal regulations; 
or 

ii. Eighty percent of the federal minimum wage when the employment is not covered by federal regulations; 
b. The employment offered is on a piece-rate basis, and the average hourly yield which the employee can reasonably be ex-

pected to earn is less than the applicable hourly wage as specified above; 
c. As a condition of employment, the employee is required to join, resign from, or refrain from joining any legitimate labor 

organization; 
d. The work offered is at a site subject to strike or lockout, unless the strike has been enjoined under the Taft-Hartley Act (Sec-

tion 208 of the Labor Management Relations Act, (29 U.S.C. 178)) or an injunction issued under section 10 of the Railway 
Labor Act (45 U.S.C. 160). A striker who belongs to a union may not refuse work solely because the job offered is a nonun-
ion job; 

10. An employment opportunity is unsuitable when an individual can demonstrate, or the Department finds that: 
a. The degree of risk to the individual’s health and safety is unreasonable; 
b. The individual is physically or mentally incapable of performing the assigned tasks of employment as documented by med-

ical evidence or reliable information obtained from other sources; 
c. The distance of employment from the member’s place of residence is unreasonable, with respect to the expected wage and 

the time and cost of commuting; 
i. Employment is unsuitable if the commuting time exceeds two hours per day, exclusive of time required to transport a 

child to and from a child care facility. 
ii. Employment is unsuitable when the distance prohibits walking, and neither public nor private transportation is availa-

ble. 
d. The working hours or type of employment interferes with the individual’s religious observances, convictions, or beliefs. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section R6-12-317 renumbered to R6-12-320; new Section R6-12-317 adopted 

effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt 
rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following new Section was renumbered and amended under an exemption from the provisions of A.R.S. Title 
41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not 
submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department 
did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and the Department was not required 
to hold public hearings on this Section. 

 

R6-12-318. Duration of Assistance – 36-month Time Limit 
A. The Department shall not authorize cash benefits for a needy family, except in case of hardship, when any of the following apply: 
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1. The needy family includes a head of household or the spouse of the head of household who has received 36 countable months of 
cash benefits in the Arizona CA program for himself or herself. 

2. The needy family includes an ineligible parent or the spouse of the ineligible parent who has received 36 countable months of 
cash benefits in the Arizona CA program for an eligible dependent child. 

3. The needy family includes an adult non-parent relative head of household or the spouse of the non-parent relative head of house-
hold who has received 36 countable months of cash benefits in the Arizona CA program for an eligible dependent child. 

B. Time limited assistance shall not apply to a child only case. 
C. The Department shall count each payment month, regardless of the source of funding for the program, until a limit of 36 countable 

months is reached. The 36 countable months are not required to be consecutive. 
D. The Department shall begin counting the 36 months beginning with the first countable payment received in the Arizona CA program 

on or after October 1, 2002. 
E. The Department shall not count the following months toward the 36-month time limit: 

1. A month in which CA was received in a child only case; 
2. A month in which CA was received by an assistance unit while residing on an Indian reservation that has a 50% or higher unem-

ployment rate; 
3. A month in which the CA payment amount was less than a full benefit month payment due to the date of an initial application; 
4. A month in which the head of household or the spouse of the head of household or an ineligible parent or the spouse of the ineli-

gible parent received CA as a minor child who was not the head of household or the spouse of the head of household; 
5. Any month in which the assistance unit receives a payment in the CA Grant Diversion option. This includes each of the months 

for which the Grant Diversion payment is intended to cover; 
6. Any month in which the assistance unit was totally ineligible for a cash benefit payment due to an overpayment of benefits that 

must be repaid to the Department; 
F. Under no circumstances, except as provided in R6-12-319, shall the Department authorize CA beyond the federal 60-month time limit 

under R6-12-320. 

Historical Note 
New Section renumbered from R6-12-315 and amended effective July 31, 1997, under an exemption from the provisions of A.R.S. 

Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following new Section was renumbered and amended under an exemption from the provisions of A.R.S. Title 
41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not 
submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department 
did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and the Department was not required 
to hold public hearings on this Section. 

 

R6-12-319. Extension of Time Limited Assistance 
A. The Department shall authorize cash benefits to an assistance unit that is ineligible due to the time limited restrictions in R6-12-318 or 

R6-12-320 when: 
1. An assistance unit or the caretaker relative head of household who receives CA only for an eligible dependent child, requests an 

extension due to hardship; 
2. The assistance unit meets all financial and non-financial eligibility criteria; and 
3. The assistance unit or the caretaker relative head of household verifies that at least one of the hardship reasons in this Section ex-

ists. The claimed hardship shall be valid only when the hardship circumstances prevent the adult assistance unit member, the mi-
nor parent head of household, the caretaker relative head of household, or the spouse of the caretaker relative head of household 
from working or engaging in work activities to a degree that such person is prevented from financially supporting the eligible 
dependent child in the assistance unit, independent of CA. 

B. Hardship may exist in any of the following situations: 
1. An adult assistance unit member, a minor parent head of household, the caretaker relative head of household, or the spouse of the 

caretaker relative head of household has a physical or mental impairment that is expected to continue for more than 30 days and 
that prevents that person from working or engaging in work activities. 

2. An adult assistance unit member, a minor parent head of household, the caretaker relative head of household, or the spouse of the 
caretaker relative head of household is required to be a full-time caregiver, as verified by an acceptable medical source, and all of 
the following apply: 
a. The caregiver is providing services to one of the following disabled family members: 

i. A dependent child or a disabled adult child, 
ii. A parent, or 
iii. A spouse or domestic partner. 

b. The caregiver does not receive respite care for more than 20 hours each week, 
c. No other person is available to be the full-time caregiver to the disabled family member, and 
d. The disabled family member does not attend school or vocational rehabilitation for more than 20 hours each week. 
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3. An assistance unit member or any member of the needy family is a victim of one of the following that prevents an adult assis-
tance unit member, the minor parent head of household, a caretaker relative head of household, or the spouse of the caretaker rel-
ative head of household from working or engaging in work activities: 
a. Violence, 
b. Crime, or 
c. Domestic violence. 

4. The assistance unit or the needy family is homeless. 
5. An adult assistance unit member, a minor parent head of household, the caretaker relative head of household, or the spouse of the 

caretaker relative head of household is participating full-time in one of the activities listed in subsection (B)(5)(a), is complying 
with the requirements listed in subsection (B)(5)(b), and is unable to complete the activity without continuing to receive CA. 
a. Activities: 

i. A postsecondary education program offered by a university, college, or community college, that will result in an asso-
ciate’s or bachelor’s degree; 

ii. A program offered by a vocational, technical, or recognized school that will result in a diploma or certificate for a job 
skill directly related to obtaining self-supporting employment in a recognized occupation; 

iii. A job training or employment activity assigned by the JOBS Program as part of the member’s employability plan. 
b. Requirements: 

i. The member must have started participation in the educational or training program prior to the member receiving 30 
countable months of CA. 

ii. The member shall demonstrate successful progress toward completion of the educational or training program. Success-
ful progress includes meeting a reasonable time limit for completion of the educational or training program. 

iii. The member shall consistently sustain a passing grade or acceptable grade point average, as determined by the educa-
tional or training program. 

6. An adult assistance unit member, a minor parent head of household, the caretaker relative head of household, or the spouse of the 
caretaker relative head of household is prevented from working or engaging in work activities due to either of the following: 
a. Childcare is unavailable or unaffordable, or 
b. Transportation is not readily available or affordable. 

7. The adult assistance unit member or the caretaker relative head of household is both of the following: 
a. A non-parent caretaker relative to the minor dependent child receiving CA, and 
b. Age 60 or older. 

8. When the assistance unit or the caretaker relative head of household claims that hardship exists for a reason other than one con-
tained in this Section, the Department shall assess the situation and determine whether the claim of hardship is valid based on 
verification provided by the assistance unit or the caretaker relative head of household and may grant an extension based on those 
circumstances. 

Historical Note 
New Section renumbered from R6-12-316 and amended effective July 31, 1997, under an exemption from the provisions of A.R.S. 

Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following new Section was renumbered and amended under an exemption from the provisions of A.R.S. Title 
41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not 
submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department 
did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and the Department was not required 
to hold public hearings on this Section. 

 

R6-12-320. Duration of Assistance – Federal 60-month Time Limit 
A. The Department shall not authorize cash benefits to the assistance unit when the head of household or the spouse of the head of 

household has received 60 countable months of cash benefits for himself or herself, funded in whole or in part by the Temporary As-
sistance for Needy Families block grant in Arizona or any other state or United States territory or from a tribal Temporary Assistance 
for Needy Families CA program, unless the assistance unit is eligible for a hardship extension under R6-12-319. 

B. The Department shall count each payment month until a limit of 60 months is reached. The 60 countable months are not required to be 
consecutive. 

C. The Department shall begin counting the 60 months beginning with the first payment received on or after October 1, 2002. 
D. The Department shall not include the following months toward the 60-month time limit: 

1. Any month before October 1, 2002 in which the recipient received CA in Arizona or in any other state; 
2. Any month before October 1, 2002, in which the recipient received CA in a tribal TANF program in any state other than Arizona; 
3. Any month before October 1, 2002, in which the recipient received CA in an Arizona tribal TANF program when that month was 

not countable toward the 60-month time limit in that tribal TANF program; 
4. Any month in which the recipient resides on an Indian reservation that has a 50% or higher unemployment rate based on the Bu-

reau of Indian Affairs (B.I.A.) Market Information Report; 
5. A month when the assistance unit is eligible but receives no CA payment because the benefit is less than $10; 
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6. A month when the assistance unit is ineligible due to an overpayment; 
7. Any month in which the assistance unit receives a payment in the Grant Diversion option. This includes each of the months for 

which the Grant Diversion payment is intended to cover. 

 

Historical Note 
New Section renumbered from R6-12-317 and amended effective July 31, 1997, under an exemption from the provisions of A.R.S. 

Title 41, Chapter 6 (Supp. 97-3). Section repealed; new Section made by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 
2010 (Supp. 10-2). 

R6-12-321. Hardship Verification Requirements 
A. Hardship due to a physical or mental impairment. 

1. An adult assistance unit member, a minor parent head of household, the caretaker relative head of household, or the spouse of the 
caretaker relative head of household that claims hardship as specified in R6-12-319(B)(1) shall provide one of the following 
items: 
a. A signed statement from a treatment provider or acceptable medical source; 
b. Disability verification from the Veterans Administration; 
c. Vocational Rehabilitation documents, examinations, or evaluations signed by a treatment provider. 

2. The verification items specified in subsection (A)(1) shall include all of the following information: 
a. A statement indicating that the individual’s physical or mental condition prevents working or engaging in work activities, 
b. The duration of the disability, 
c. A prognosis of recovery, and 
d. The signature of the treatment provider or acceptable medical source. 

3. When the assistance unit member is a current JOBS program participant whose participation is deferred due to disability, no fur-
ther verification of disability is required. 

B. Hardship due to being a full-time caregiver. 
1. An adult assistance unit member, a minor parent head of household, the caretaker relative head of household, or the spouse of the 

caretaker relative head of household who claims hardship as specified in R6-12-319(B)(2) shall provide a signed statement from 
a treatment provider, verifying the member is needed as a full-time caregiver of their disabled child, parent, spouse, or domestic 
partner. 

2. An adult assistance unit member, minor parent head of household, caretaker relative head of household, or spouse of the caretak-
er relative head of household who receives respite care services shall provide verification of these services from the respite care 
provider. The verification shall indicate the number of hours per week that the person receives these services. 

3. When a disabled individual is attending school, the individual shall provide verification from the school or vocational rehabilita-
tion program of the number of hours per week the individual is in attendance. 

C. Hardship due to violence, crime, or domestic violence. 
1. An adult assistance unit member, a minor parent head of household, the caretaker relative head of household, or the spouse of the 

caretaker relative head of household who claims hardship as specified in R6-12-319(B)(3) shall provide verification from at least 
one of the following sources: 
a. Court records; 
b. Police reports; 
c. Law Enforcement records; 
d. Restraining Orders or Orders of Protection against the perpetrator or abuser; 
e. Statements by attorneys or other legal professionals providing services to the victim of abuse or violence; 
f. Child Protective Services records; 
g. Written statements by medical professionals including physicians, psychologists, psychiatrists, counselors, or other treat-

ment providers; 
h. Written statements by domestic violence shelter staff; 
i. Statements by clergy; 
j. Statements by a third person with knowledge of the abuse or violence, such as a friend or relative to whom the member or 

assistance unit has fled to escape or avoid abuse or violence; 
k. Receipt of Victims of Crime Act (VCA) benefits. 

2. Any other evidence that supports the claim that the assistance unit member or family member is a victim of abuse or violence. 
3. When the assistance unit member is a current JOBS program participant and is deferred from participating due to domestic vio-

lence, no further verification is required. 
D. Hardship due to Homelessness. An adult assistance unit member, a minor parent head of household, or the caretaker relative head of 

household who claims hardship as specified in R6-12-319(B)(4) shall provide verification from at least one of the following sources: 
1. A written statement by staff at a shelter, halfway house, or similar facility that provides temporary residence to homeless indi-

viduals or families verifying that the assistance unit, minor parent head of household, or caretaker relative head of household is a 
resident of the facility; 

2. A written statement by the assistance unit member, minor parent head of household, or caretaker relative head of household that 
includes a description of where the household is residing when it does not have a fixed or regular nighttime residence; 
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3. A written statement by the assistance unit member, minor parent head of household, or caretaker relative head of household when 
the household is temporarily living with others. The statement must indicate that the residential situation is temporary and the 
date the assistance unit, minor parent head of household, or caretaker relative head of household expects to have its own resi-
dence; 

4. Any other verification that reasonably supports the assistance unit member’s, minor parent head of household’s, or caretaker rela-
tive’s head of household’s claim of homelessness. 

E. Hardship due to Educational or Training Program Completion. An adult assistance unit member, minor parent head of household, 
caretaker relative head of household, or spouse of a caretaker relative head of household who claims hardship as specified in 
R6-12-319(B)(5) shall provide the following verification: 
1. A statement from the educational or training program that includes the following: 

a. The enrollment status of the individual, 
b. The date that the individual began participation in the program and the anticipated completion date, and 
c. Verification that the individual is making satisfactory progress toward completion of the program. 

2. A statement from the assistance unit member or caretaker relative head of household that explains the need for additional CA 
benefits in order for the individual to successfully complete the Educational or Training program. 

F. Hardship due to Childcare or Transportation being Unavailable or Unaffordable. 
1. An adult assistance unit member, a minor parent head of household, the caretaker relative head of household, or the spouse of the 

caretaker relative head of household who claims hardship as specified in R6-12-319(B)(6)(a) shall provide the following items: 
a. A statement by the assistance unit member or caretaker relative head of household explaining the reasons the individual has 

been unable to find or afford childcare, including the availability of affordable childcare in their area; and 
b. Documents that demonstrate the individual’s efforts to find or afford childcare. 

2. An adult assistance unit member, a minor parent head of household, the caretaker relative head of household or the spouse of the 
caretaker relative head of household who claims hardship as specified in R6-12-319(B)(6)(b) shall provide a statement explaining 
the reasons that transportation is not readily available or affordable, including the availability of affordable public and private 
transportation in their area. 

G. Hardship due to other reasons. An adult assistance unit member, a minor parent head of household, the caretaker relative head of 
household or the spouse of the caretaker relative head of household who claims hardship as specified in R6-12-319(B)(8) shall provide 
a statement that explains the hardship circumstance and the need for additional CA benefits. The individual shall provide any docu-
mentary verification of the hardship circumstance that is requested by the Department in order to determine the need for additional CA 
benefits. 

 

Historical Note 
New Section made by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

ARTICLE 4. FINANCIAL ELIGIBILITY: RESOURCES 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-401. Treatment of Resources; Limitations 
A. In determining eligibility for a cash benefit, the Department shall include all resources available to the assistance unit, unless excluded 

by applicable law. 
B. An assistance unit is ineligible for CA for any month in which the unit’s resources exceed $2,000, after application of all available 

exclusions. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4) Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-402. Treatment of Resources by Ownership Status; Availability 
A. The Department shall consider the resources belonging to an assistance unit member available to the assistance unit. 
B. The Department shall consider the resources of the following individuals available to the assistance unit: 

1. A dependent child’s parent and minor sibling, when residing with a dependent child in an assistance unit, even when the parent or 
minor sibling: 
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a. Has not requested CA; 
b. Is ineligible for CA for failure to comply with an eligibility requirement; or 
c. Is ineligible for CA due to disqualification for Intentional Program Violation, as provided in Article 12; 

2. A stepparent, when residing with a dependent child in an assistance unit and the dependent child’s parent, who makes resources 
available to the assistance unit or the dependent child’s parent. 

C. The Department shall consider the resources belonging to the sponsor of a noncitizen, as provided in R6-12-506, available to the as-
sistance unit. 

D. The Department shall consider the resources of the persons listed in this subsection unavailable to the assistance unit. 
1. A non-parent relative who is not included in the assistance unit; 
2. An SSI recipient, as to resources held as sole and separate property, or counted in the determination of SSI eligibility; 
3. A dependent child for whom deprivation does not exist; 
4. A dependent child who is not included in the assistance unit due to receipt of adoption assistance or foster care payments under 

Title IV-E of the Social Security Act or who is ineligible for CA due to the family benefit cap. 
E. The Department shall consider ownership in determining availability of the resources to the assistance unit.  

1. The sole and separate property of one spouse is deemed unavailable to the other spouse, unless the owner spouse makes the 
property available to the other spouse. 

2. Jointly owned resources, with ownership records containing the words “and” or “and/or” between the owners’ names, are deemed 
available when all owners can be located and consent to disposal of the resource, except that such consent is not required if all 
owners are members of the assistance unit. 

3. Jointly owned resources, with ownership records containing the word “or” between the owners’ names, are deemed available in 
full to each owner. When more than one owner is a member of an assistance unit, the equity value of the resource is counted only 
once. 

F. The Department shall consider the following resources unavailable to the assistance unit and to any other person whose resources are 
considered available to the assistance unit: 
1. Property subject to a spendthrift restriction. Such property may include: 

a. Irrevocable trust funds that are prohibited by a court from being disbursed to the beneficiary who is an assistance unit mem-
ber or to any other person whose resources are considered available to the assistance unit. When such funds may be dis-
bursed by court order, the beneficiary or appropriate assistance unit member shall petition the court for disbursement of the 
funds; 

b. Accounts established by the Social Security Administration, Veteran’s Administration, or some other entity, which mandate 
that the funds in the account be used for the benefit of a person not residing with the assistance unit. 

2. Resources being disputed in divorce proceedings or in probate matters. 
3. Real property situated on a Native American reservation. 
4. Resources belonging to a member of the needy family except as to those family members listed in subsections (A), (B), and (C). 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-403. Treatment of Resources; Exclusions 
The Department shall exclude the equity value of the resources listed below, as provided in this Section. These resource exclusions shall 
also apply to a person whose resources are considered available to an assistance unit. 

1. The usual residence of the assistance unit members; 
2. One burial plot for each member of the assistance unit; 
3. Household furnishings used by the assistance unit members in their usual place of residence, and personal effects essential to 

day-to-day living; 
4. Up to $1500 of the value of one bona fide funeral agreement, for each member of the assistance unit. The funeral agreement or 

burial plan must cover only funeral-related expenses, as evidenced by a written contract; 
5. The value of all motor vehicles, including recreational vehicles.  
6. When an assistance unit member owns real property, other than the usual residence described in subsection (A)(1) above, and is 

making a good faith effort to dispose of it, the equity value shall be excluded for six months, subject to the conditions listed in 
this subsection; 
a. The assistance unit member shall sign an agreement to: 

i. Dispose of the property; and  
ii. Repay the Department, from the net proceeds of disposal, the amount of any assistance the unit receives during the pe-

riod of time the unit would otherwise have been ineligible because the property value exceeded resource limitations; 
b. The amount repaid shall not exceed the net proceeds of disposal; 
c. If the assistance unit member does not dispose of the property within six months, the Department shall write an overpayment 

and the assistance unit shall repay any assistance received during that period; 
7. A financial account that is used only for a self-employment business; 
8. Funds in the following types of retirement accounts or retirement plans, established by employers in accordance with federal In-

ternal Revenue Services regulations: 
a. A 401A or 401K plan, 
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b. A 457 or 457(b) plan, 
c. A Federal Employees Thrift Savings Plan, 
d. An Irrevocable Annuity plan, 
e. A KEOGH plan that involves a contract with a person who is not an assistance unit member, 
f. A Section 403(a) or 403(b) plan, 
g. A Section 408 or 408A plan, 
h. A Section 501(c)(18) or 501(g)(18) plan; 

9. Funds in the following educational savings accounts operated by a state or educational institution in accordance with federal In-
ternal Revenue Services regulations: 
a. A 529 account, 
b. A 530 account; 

10. Educational grants issued under programs administered by the U.S. Commissioner of Education, when the assistance is made 
available for school attendance costs, including the following: 
a. BEOG\PELL, SEOG and NDSL grants; 
b. Work Study programs; 
c. Assistance provided by the Carl D. Perkins Vocational and Applied Technology Education Act; 

11. Any grant, scholarship, educational loan, or other award that is not administered by the U.S. Commissioner of Education, when 
such assistance covers the costs of items not included in the CA need standard; 

12. The cash value of a grazing permit issued by a tribal or other governmental authority, when the land used for the grazing permit 
is adjoining a permit holder’s homestead; 

13. Any amount up to $2000 received from the following American Indian claims or funds: 
a. Alaska Native Claims Settlement Act payments received under the Sac and Fox Indian claims agreement as specified in 

Public Law 92-203, Section 21(a); 
b. Per capita payments from judgment funds awarded by the Indian Claims Commission of the U.S. Court of Federal Claims as 

specified in Public Law 97-458 for the Colorado River Indians; 
c. Individual Indian’s interests in trust or restricted lands and payments from these interests as specified in Public Law 103-66. 

Interests include the Indian’s right to or legal share of the trust or restricted land and any income accrued; 
d. The Indian Gaming Industry per capita disbursement funds placed in an inaccessible trust by the tribe as specified in Public 

Law 98-64; 
e. Payments made to members of Indian tribes in settlement for land as specified in Public Law 100-580; 

14. Money loaned to the assistance unit from any source and for any purpose; 
15. Funds received from the Navajo Nation Needy Children’s Fund; 
16. Payments made by the Federal Emergency Management Agency (FEMA) or Federal Disaster Relief Act for any of the following: 

a. Federal major disaster; 
b. Natural catastrophe; 
c. Emergency assistance; 
d. Comparable disaster assistance provided by states, local governments, and disaster assistance organizations; 

17. When self-employment from farming is terminated, farm property, including land, equipment and supplies shall be excluded as a 
resource for 12 months. This period of exclusion begins on the date the self employment from farming stops; 

18. Funds available from sources of excluded income contained in R6-12-503(8), (13), (15), (22), (38), (39), (40), (41), (42), and 
(43); 

19. Any other resource specifically excluded by state or federal law. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 

10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-404. Individual Development Accounts 
A. An individual development account (IDA) is a special savings account which allows a recipient of both CA and Food Stamp Program 

benefits to accumulate funds to achieve educational or training goals. 
B. Financial institutions licensed by the Arizona State Banking Department shall administer IDAs. 

1. IDAs shall earn the same interest rate as is offered to other bank customers for like accounts. 
2. A financial institution may prescribe such terms and conditions relating to IDAs as are permissible under the laws of this state 

and federal banking law. 
C. A member of an assistance unit that receives both CA and food stamp benefits may establish an IDA. 

1. No assistance unit shall hold more than 1 IDA. 
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2. A person found to have committed an intentional program violation or fraud related to the CA, food stamp, or AHCCCS pro-
grams shall not hold an IDA. 

D. An assistance unit member who establishes an IDA shall sign a document authorizing the financial institution to release account in-
formation to the Department. 

E. The following persons can make deposits into an IDA: 
1. The account holder; 
2. A member of the account holder’s assistance unit; 
3. A person who is not a member of the account holder’s assistance unit; or 
4. A non-profit organization with a recognized tax exempt status under 26 U.S.C. 501(c)(3) or A.R.S. § 43-1201. A non-profit or-

ganization making deposits into an IDA: 
a. Shall designate that such funds are intended solely for educational or training purposes, and 
b. May set other terms and conditions regarding the withdrawal or use of the funds. 

F. An applicant for assistance shall not place countable income or resources into an IDA for the purpose of qualifying for CA or Food 
Stamp Program benefits. Any money so deposited counts as a resource. 

G. The Department shall exclude from the resource limitation set forth at R6-12-401(B) the balance held in an IDA which at any 1 time is 
$9,000 or less, except that any cumulative deposits over the life of an IDA which exceed $12,000 shall count against the resource lim-
itation. 

H. The Department shall disregard as countable income: 
1. Fifty percent of any earned income of the assistance unit which is deposited into an IDA, except that the Department shall not 

disregard more than $100 per month of earned income; and 
2. All interest earned on an IDA. 

I. An assistance unit which holds an IDA shall: 
1. Report to the Department all income which is deposited into an IDA or withdrawn from an IDA; and 
2. Submit account statements to the Department at each eligibility redetermination. 

J. A recipient of both CA and food stamp benefits may withdraw funds from an IDA for: 
1. Educational costs at an accredited institution of higher education; or 
2. Training costs for an accredited, licensed, or certified training program. 

K. As used in subsection (J), above: 
1. Educational and training costs are limited to: 

a. Tuition and other mandatory fees charged to all students, or to all students within a certain curriculum; 
b. Books; 
c. Transportation; and 
d. Miscellaneous personal expenses necessary to pursue education or training. 

2. An institution of higher education means a public or private educational institution defined at A.R.S. § 23-618.02. 
3. A training program means a course of study offered by a vocational, technical, or recognized proprietary school which will result 

in a diploma or certificate for a job skill which is directly related to obtaining useful employment in a recognized occupation. 
L. Withdrawals from an IDA for purposes other than those described in subsection (K) shall count as income to the assistance unit in the 

month of withdrawal, unless the money was previously counted as income to the assistance unit at the time of receipt. 
M. If there is a break in CA or food stamp benefits of at least 1 full month, upon reapplication the Department shall consider any remain-

ing monies in an IDA as countable resources and shall not disregard any future deposits into an IDA. 
N. The Department’s Office of Special Investigations shall investigate allegations of fraud or abuse involving IDAs, including situations 

where there is evidence or reason to believe that a deposit to an IDA was made from: 
1. Income which was available to the assistance unit but was not reported to the Department; 
2. Individual contributions which should have been counted as income or child support; or 
3. Proceeds from illegal activities. 

O. The Department shall not disregard as income or resources any deposit made into an IDA from income sources described in subsec-
tion (N), or any deposit which is otherwise contrary to the provisions of this Section. The Department shall establish any resulting 
overpayment. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-405. Resource Transfers; Limitations 
A. An assistance unit member or the parent of a dependent child in the assistance unit shall not transfer a resource with the intent to qual-

ify or attempt to qualify for CA within one year prior to application or while receiving assistance, unless fair consideration was re-
ceived. 
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B. Except as otherwise provided in this Section, when an assistance unit member or the parent of a dependent child in the assistance unit 
does not receive fair consideration for a transferred resource (an improper transfer), the assistance unit shall be ineligible for CA. 
1. The period of ineligibility shall begin in the month in which the transaction occurred.  
2. The Department shall compute the duration of ineligibility by subtracting the consideration actually received, from the equity 

value of the transferred resource, and dividing that sum by the monthly need standard for the assistance unit. The resulting num-
ber shall be the number of months the unit is ineligible. 

C. An improper transfer shall not affect eligibility when the equity value of the transferred resource, plus the value of the unit’s other 
available resources, does not exceed the resource limitation. 

D. The improper transfer of homestead property shall not affect eligibility if the property was transferred because the person cannot con-
tinue residing in the home for health reasons, as determined by a competent medical authority. 

E. If an assistance unit member or the parent of a dependent child in the assistance unit disposes of homestead property, the Department 
shall count, as a resource, all proceeds of the sale not reinvested in homestead property, when the assistance unit member: 
1. Invests the proceeds in a resource other than homestead property, 
2. Advises the Department that such proceeds will not be reinvested in other homestead property, or 
3. Fails to purchase new homestead property within 90 days of the date of sale.  

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-406. Resource Verification 
The Department shall verify all resources before determining an assistance unit’s eligibility for a cash grant and benefit amount. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 

10-2). 

ARTICLE 5. FINANCIAL ELIGIBILITY: INCOME 

R6-12-501. Treatment of Income; In General 
A. In determining the income eligibility of the family and benefit amount for the assistance unit, the Department shall treat all income in 

accordance with the provisions of this Article.  
B. “Gross income” shall include the following, when actually received by the family in order to determine whether the family is needy, 

or by the assistance unit in order to determine a cash benefit amount: 
1. Earned income from public or private employment, including in-kind income, before deductions; 
2. For self-employed persons, the sum of gross business receipts minus business expenses; and 
3. Unearned income, such as benefits or assistance grants, minus any deductions to repay prior overpayments or attorneys’ fees. 
4. Minus those types of income excluded under R6-12-503. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-502. Income Available to the Assistance Unit 
A. The Department shall consider the income of an assistance unit member available to the assistance unit for the purpose of determining 

a cash benefit amount. 
B. The Department shall consider the income of a parent and minor sibling of a dependent child in an assistance unit as available to the 

assistance unit for the purpose of determining a cash benefit amount when those persons reside with the dependent child. The income 
shall be considered available even when the parent or minor sibling: 
1. Has not requested CA; 
2. Is ineligible for CA for failure to comply with an eligibility requirement; or 
3. Is ineligible for CA due to disqualification for Intentional Program Violation, as provided in Article 12; 

C. The Department shall consider the income belonging to the sponsor of a noncitizen, as provided in R6-12-506, available to the assis-
tance unit for the purpose of determining a cash benefit amount. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 
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Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-503. Income Exclusions 
The Department shall not count the types of income listed in this Section when determining the income of a family and the income of an 
assistance unit. These income exclusions shall also apply to a parent or minor sibling of a dependent child in an assistance unit when the 
parent or minor sibling resides with the assistance unit but is not an assistance unit member, and the income type listed in this Section be-
longs to the parent or minor sibling. 

1. Loans; 
2. The following types of assistance provided for educational purposes: 

a. Bureau of Indian Affairs (B.I.A.) Allowances for Educational Expenses paid to the participant from Title XIII that directly 
relates to school expenses; 

b. Grants, scholarships, and loans, as provided by Title IV or Title XIII of the Higher Education Act; 
c. Guaranteed loans, and other loans, not funded by the Title IV or Title XIII of the Higher Education Act; 
d. Student loans (SGL) that are funded solely by a state and are not federally guaranteed; 
e. Income paid to the member as a Tribal Loan for educational purposes under Title XIII of the Indian Higher Education Pro-

gram; 
f. The Montgomery GI bill Chapter 30 and other income paid to the member by the Veteran’s Administration for educational 

purposes; 
g. Educational income (earnings and living allowances) from Workforce Investment Act related Summer Component Pro-

grams and Job Corps; 
h. Earnings received from participation in college work study programs funded by Title IV of the Higher Education Act or Ti-

tle XIII of the Indian Higher Education Program. 
3. Income tax refunds, including any earned income tax credit; 
4. Non-recurring cash gifts which do not exceed $30, per person in any calendar quarter; 
5. Cash contributions from other agencies or organizations so long as the contributions are not intended to cover items which CA is 

intended to cover, specifically: 
a. Food; 
b. Shelter, including only rent or mortgage payments; 
c. Utilities; 
d. Household supplies, including bedding, towels, laundry, cleaning, and paper supplies; 
e. Public transportation fares for personal use; 
f. Basic clothing or diapers; or 
g. Personal care and hygiene items, such as soap, toothpaste, shaving cream, and deodorant; 

6. The face value of Nutrition Assistance benefits; 
7. The value of governmental rent and housing subsidies; 
8. The value of energy assistance that is provided: 

a. Either in cash or in kind by a government agency or municipal utility, or  
b. In kind by a private non-profit organization; 

9. Vendor payments; 
10. Vocational rehabilitation program payments made as reimbursements for training-related expenses, subsistence and maintenance 

allowances, and incentive payments which are not intended as wages; 
11. All income, both earned and unearned, received from programs and services authorized by the Workforce Investment Act, in-

cluding earnings received from on-the-job training programs; 
12. Reimbursements for JOBS Program training-related expenses, including Fair Labor Standards Act supplements and Unpaid 

Work Experience supplements; 
13. Payments from any fund established in connection with settling liability claims concerning Agent Orange death or disabilities as 

specified in Public Law 101-102; 
14. Burial benefits which are dispersed solely for burial expenses; 
15. Disaster assistance provided by the Federal Disaster Relief Act, or comparable assistance provided by state or local governments, 

or disaster assistance organizations; 
16. Foster care payments; 
17. Radiation exposure compensation payments; 
18. Income received from VISTA which does not exceed the state or federal minimum wage; 
19. Benefits from the Special Supplemental Food Program for Women, Infants, and Children (WIC); 
20. Reimbursements for work-related expenses that do not exceed the actual expense amount; 
21. Earned income of minor family members and dependent children who are students enrolled and attending school at least halftime 

as defined by the institution; 
22. Income received from the Americorp Network Program; 
23. Earned Income Tax Credit payments received as a monthly advance with the member’s regular wages; 
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24. Child care payments made to a member as a result of Title IV-A of the Social Security Act, when the payment is a reimburse-
ment. The exclusion applies even when the payment exceeds actual child care expenses as specified in Public Law 100-485; 

25. Payments from the Child Care Food Program made to a member who is self-employed as a child care provider; 
26. The earned or unearned income of an SSI recipient; 
27. Subsidy payments provided by the Department’s Guardianship Subsidy Program for children who are placed in the care of a Le-

gal Permanent Guardian; 
28. Adoption Subsidy payments made by a federal, state, or local governmental entity; 
29. Dividends, interest, and royalty payments left on deposit or converted into additional securities; 
30. Federal Relocation Assistance payments made to a member to relocate because their property was acquired by a federal or feder-

ally assisted program; 
31. Stipends received by grandparents in the Foster Grandparent Program for past or future expenses; 
32. Money given to the family or the assistance unit from a roommate for rent or other shelter expenses that does not exceed the fam-

ily’s or assistance unit’s rent or shelter expense obligation; 
33. Allowances, income, and reimbursements received in the Summer Component Program; 
34. The amount designated as attorney fees that is deducted from a member’s Workman’s Compensation payment; 
35. 50% of earned income, up to a maximum of $100, deposited into an Individual Development Account (IDA) per month; 
36. Combat zone pay received while serving in the military in a combat zone; 
37. Income received while participating in a program authorized by Title I and II of the Domestic Volunteer Services Act of 1973 in-

cluding the following: 
a. University Year for Action, 
b. Urban Crime Prevention Program, 
c. Retired Senior Volunteer Program, 
d. Foster Grandparents Program, 
e. Senior Companion Program; 

38. Funds made available to a member on a gift card; 
39. A one-time reimbursement of up to $300 and any monthly payments provided by the Department’s Grandparent Kinship Care 

Support Service program and disbursed by an Area Council on Aging contracted service provider; 
40. Hemophilia Relief Fund Settlement payments made to hemophiliacs infected with HIV as a result of class action lawsuits; 
41. TANF Survey Incentive Payments made by Mathematica, Inc. or other consulting firms as an incentive for participating in a sur-

vey to collect statistical information; 
42. Funds received from a Public Housing Authority and deposited in a Public Housing Family Self Sufficiency (FSS) escrow ac-

count, and any of these funds received prior to completion of the FSS program; 
43. Payments made directly to a member to fund an account for the fulfillment of a Plan for Achieving Self Support (PASS) under 

Title XVI of the Social Security Act; 
44. Any other income specifically excluded by applicable state or federal law. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-504. Special Income Provisions: Child Support, Alimony, or Spousal Maintenance 
A. The Department shall count child support, alimony, or spousal maintenance, received by a member of the family or the assistance unit 

or a parent or minor sibling of a dependent child in an assistance unit, before the initial eligibility determination date, as income in the 
month received.  

B. After the eligibility determination date, and if the application is approved, the Department shall count current child support, alimony, 
or spousal maintenance received on behalf of an assistance unit member as income to determine the cash benefit amount, when the 
following conditions are met:  
1. Current child support, alimony, or spousal maintenance is received by the Department’s Division of Child Support Enforcement 

(DCSE), on behalf of an assistance unit member, a person whose income is considered available to the assistance unit, or a pri-
vate collection agency; and 

2. DCSE has passed the support money on to the assistance unit or a person whose income is considered available to the assistance 
unit. 

C. After the eligibility approval date, if an assistance unit member or a parent or minor sibling whose income is considered available to 
the assistance unit receives child support, alimony, spousal maintenance, or medical support after assigning to the Department the 
right to such support, and the member fails to turn over the support to the Department, the Department shall: 
1. Count the support received by the assistance unit, as provided above in subsection (A); and 
2. Sanction the assistance unit as provided in R6-12-316.  
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Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-505. Special Income Provisions: Nonrecurring Lump Sum Income 
When an assistance unit member or a person whose income is considered available to the assistance unit receives a nonrecurring lump sum 
payment, the Department shall consider the lump sum payment as a resource in accordance with Article 4. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-506. Special Income Provisions: Sponsored Noncitizens 
A. For purposes of determining whether a sponsor’s income and resources shall be used when determining the countable income for an 

assistance unit that includes a sponsored noncitizen member or for a sponsored noncitizen person whose income is considered availa-
ble to the assistance unit, the following requirements apply: 
1. The sponsored noncitizen member shall: 

a. Be a Lawful Permanent Resident who meets the eligible noncitizen criteria; and 
b. Have applied for or been granted Lawful Permanent Resident status on or after December 19, 1997. 

2. The sponsor shall: 
a. Be an individual and not an organization or group; and 
b. Have signed an Affidavit of Support (United States Citizen and Immigration Services Form I-864 or I-864A) on behalf of 

the sponsored noncitizen member on or after December 19, 1997. 
3. When the sponsor’s spouse resides with the sponsor, and has also signed the Affidavit of Support (United States Citizen and Im-

migration Services Form I-864 or I-864A) on behalf of the sponsored noncitizen member on or after December 19, 1997, the in-
come and resources of the spouse shall also be included for any purpose in this Chapter that requires the income and resources of 
the sponsor. 

B. The assistance unit shall be exempt from the sponsor income and resource deeming requirement when any of the following apply: 
1. The sponsored noncitizen is credited with at least 40 countable quarters of employment as provided in 8 U.S.C. 1183(a). 
2. The sponsored noncitizen is a victim of domestic violence or extreme cruelty by a member of the family. 
3. The sponsored noncitizen is a victim of a severe form of trafficking. 
4. The sponsored noncitizen becomes a naturalized United States citizen. 
5. The sponsored noncitizen is age 17 or younger. 
6. The sponsor is deceased. 

C. When the assistance unit is not exempt from the sponsor income and resource deeming requirement, the Department shall determine 
whether the assistance unit is indigent. To determine indigent status, the Department shall determine the countable income of the as-
sistance unit and a cash grant. 
1. When determining the amount of unearned income that shall be included in its calculation, the Department shall include: 

a. The actual amount of cash contributions received from the sponsor; 
b. The cash value of food, clothing, shelter, and utilities provided by the sponsor; and 
c. The cash value of vendor payments made by the sponsor. 

2. When the countable income is at least 1¢ less than 36% of the 1992 federal poverty level for the assistance unit size, the assis-
tance unit is considered indigent. 

3. When the assistance unit is determined to be indigent, the sponsor’s income and resource deeming requirement shall not apply. 
The Department shall use only the actual amount of cash contributions received from the sponsor as countable income available 
to the assistance unit when determining a cash grant amount. 

D. When the assistance unit is not exempt from the sponsor income and resource deeming requirement and is not indigent, the Depart-
ment shall count the income of the sponsor as follows: 
1. Determine the countable gross monthly income of the sponsor: 

a. Calculate a monthly gross earned income amount and deduct 20 percent from that amount, 
b. Calculate a monthly gross unearned income amount, and 
c. Add the amounts in subsections (D)(1)(a) and (b). 

2. Calculate the number of persons living in the home who the sponsor claims or could claim as a dependent for federal income tax 
purposes, including the sponsor and the spouse of the sponsor. 

3. Deduct an amount equal to 100% of the federal poverty level adjusted for the family size in subsection (D)(2) from the countable 
gross monthly income calculated in subsection (D)(1)(c). 
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4. When the sponsor has signed more than one Affidavit of Support (United States Citizen and Immigration Services Form I-864 or 
I-864A) forms, divide the amount calculated in subsections(D)(1) through (3) by the number of I-864 or I-864A forms that have 
been signed by the sponsor. 

5. After deducting the amount prescribed in subsection (D)(3) from the gross income calculated in subsection (D)(1)(c) and dividing 
that amount by the number of Affidavits of Support executed by the sponsor, the Department shall include the remaining income 
amount as countable unearned income available to the assistance unit. 

E. When the assistance unit is not exempt from the sponsor income and resource deeming requirement and is not indigent, the Depart-
ment shall consider the resources of the sponsor as available to the assistance unit. When calculating the value of the sponsor’s re-
sources, the Department shall: 
1. Apply all rules and procedures to the sponsor’s resources in the same manner as is applied to the assistance unit, and 
2. Deduct $1500 from the calculated value of the sponsor’s resources. The resulting amount shall be added to the value of the assis-

tance unit’s resources when determining whether the assistance unit meets the resource limitations. 
F. When an assistance unit includes both a sponsored noncitizen and other members, and the provisions of this Section render the assis-

tance unit ineligible, the Department shall: 
1. Disqualify the sponsored noncitizen and determine eligibility of the other members of the assistance unit without considering the 

income and resources of the sponsor, and 
2. Compute a cash benefit amount with the needs of the sponsored noncitizen member excluded from the computation. 

G. Verification and Cooperation 
1. The Department shall assist the assistance unit in obtaining any verification of the sponsor’s income, resources, or other infor-

mation. 
2. When the sponsor verification is not obtainable, the Department shall exempt the assistance unit from the sponsor income and 

resource deeming requirement and complete the eligibility determination. 
3. When the assistance unit refuses to provide information needed to determine the income and resources of the sponsor: 

a. All sponsored noncitizens in the assistance unit shall be ineligible for assistance. 
b. The other members of the assistance unit may be eligible if they meet all other eligibility factors. 

H. In addition to the change reporting requirements contained in Article 8 of this Chapter, the assistance unit shall be required to report 
the following: 
1. A change in sponsor or a change in the residence of the sponsor’s spouse when the spouse is no longer residing with the sponsor. 
2. A change in the employment of the sponsor. 
3. The death of the sponsor. 

I. Overpayments. The sponsor and the noncitizen are jointly liable for any overpayment caused by the provision of incorrect or incom-
plete information, unless the sponsor had good cause that would make the noncitizen solely liable. Good cause includes: 
1. The Department failed to inform the assistance unit or the sponsor that the information was necessary, or 
2. Extenuating personal circumstances prevented the sponsor from providing necessary information. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Former R6-12-506 renumbered to R6-12-507; new Section made by exempt 

rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-507. Determining Monthly Income 
A. For each family and assistance unit, the Department shall calculate monthly income using the methods described in R6-12-508. 
B. The projected income shall include income that the family and assistance unit, or a person whose income is considered available to the 

assistance unit, has received and reasonably expects to receive in a benefit month, and shall be based on the Department’s reasonable 
expectation and knowledge of the current, past, and future circumstances of the family, assistance unit, or person whose income is 
considered available to the assistance unit. 

C. The Department shall include in its calculation all gross income from every source available to the family and assistance unit unless 
specifically excluded in this Article, by the federal Social Security Act or other applicable state or federal law. 

D. The Department shall convert income received more frequently than monthly into a monthly amount as follows: 
1. Multiply weekly amounts by 4.3, 
2. Multiply bi-weekly amounts by 2.15, 
3. Multiply semi-monthly amounts by two. 

E. The Department shall determine a new calculation of projected income: 
1. At each review for the needy family and the assistance unit, and 
2. When there is a change in countable income of an assistance unit member or a person whose income is considered available to 

the assistance unit. 
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Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-507 renumbered to R6-12-508; new R6-12-507 renumbered from 
R6-12-506 and amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-508. Methods to Determine Projected Monthly Income 
A. The Department shall determine projected monthly income for a family and an assistance unit by the methods described in this Sec-

tion. 
B. Averaging income. 

1. When using this method, the Department shall add together income from a representative number of weeks or months and then 
divide the resulting sum by the same number of weeks or months. 

2. The Department shall average income for a family, to determine income eligibility, and an assistance unit, to determine a cash 
benefit amount, who receives income: 
a. Irregularly; or 
b. Regularly, but from sources or in amounts which vary. 

C. Prorating income. 
1. When using this method, the Department shall average income over the period of time the income is intended to cover. 
2. The Department shall prorate income for a family, to determine income eligibility, and an assistance unit, to determine a cash 

benefit amount, who receives income that is intended to cover a fixed period of time. When a person receives income pursuant to 
a fixed-term employment contract: 
a. Income shall be counted in the month received, if received monthly or more often, throughout all months of the contract; 
b. Income shall be prorated over the number of months in the contract if payment is received before or during the time work is 

performed, but not as specified in subsection (C)(2)(a); 
c. Income shall be prorated over the number of months in the contract if payment is received upon completion of the work; 
d. For CA cases which fall within subsection (C)(2)(c), applicable earned income disregards shall apply as if the prorated 

amounts were received in each month of the contract. The resulting amounts for each month shall then be totaled and 
counted in the month received as a lump sum pursuant to R6-12-504(C). 

D. Actual income. 
1. When using this method, the Department shall use the actual amount of income received in a month and shall not convert the in-

come to a monthly amount pursuant to R6-12-506(D). 
2. The Department shall use actual income for a family, to determine income eligibility, and an assistance unit, to determine a cash 

benefit amount, who: 
a. Receives or reasonably expects to receive less than a full month’s income from a new source, 
b. Has lost a source of income, or 
c. Is paid daily. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Former R6-12-508 renumbered to R6-12-509; new R6-12-508 renumbered from 

R6-12-507 and amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-509. Income Verification 
The Department shall verify all income before determining eligibility and cash benefit amount. 

Historical Note 
New Section R6-12-509 renumbered from R6-12-508 and amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 

(Supp. 10-2). 

Editor’s Note: The following Article heading was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, 
pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of 
proposed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit 
this change to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public 
hearings on this change. 

ARTICLE 6. SPECIAL CA CIRCUMSTANCES 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-601. Caretaker Relative of SSI or Foster Child 
A. A parent or NPCR with only a SSI recipient child, or a child who is receiving federal, state, or local foster care maintenance payments, 

may be eligible for CA upon meeting the eligibility criteria specified in this Chapter, except as otherwise provided in this Section. 
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B. The Department shall consider the SSI recipient child, or foster care recipient child, as an assistance unit member for purposes of 
qualifying the unit for CA based on need. 

C. If the assistance unit qualifies for CA pursuant to subsection (B), the Department shall not count the needs, resources, and income of 
the SSI recipient child, or foster care recipient child, when determining the benefit amount. 

D. Notwithstanding the provisions of R6-12-311, the parent or NPCR of a SSI recipient child, or a foster care recipient child, need not 
assign to the Department any rights to child support but shall assign any right to receive alimony or spousal maintenance. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Section repealed; new R6-12-601 renumbered from R6-12-602 by exempt rulemaking at 
16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). Section heading corrected at request of the Department, Office File No. 

M10-246, filed June 29, 2010 (Supp. 12-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-602. Strikers 
The Department shall determine CA income eligibility for the family, and a benefit amount for the assistance unit during a strike period for 
an assistance unit member, a person whose income is considered available to the assistance unit, or a family member on strike using the 
striker’s prestrike monthly income. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-602 renumbered to R6-12-601; new R6-12-602 renumbered from 
R6-12-604 and amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-603. Dependents of Foster Children 
A. The dependent child of an ineligible foster child residing in a needy family may be eligible for CA. 
B. To determine a cash benefit amount, the Department shall count all income and resources of the foster child and the dependent child, 

other than the foster care payment, as otherwise provided in this Chapter. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Section repealed; new R6-12-603 renumbered from R6-12-606 and amended by exempt 
rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-604. Minor Parents 
A. A minor parent means a person who: 

1. Is less than 18 years of age, 
2. Has never married, and 
3. Is the natural parent of a dependent child living in the same household. 

B. An assistance unit headed by a minor parent is not eligible for CA, except as provided in subsection (C).  
C. A minor parent may receive assistance when: 

1. The minor parent has no living or locatable: 
a. Parent, 
b. Legal custodian who is related to the minor parent to the degree specified at R6-12-309(A), or  
c. Legal guardian. 

2. The minor parent is legally emancipated. 
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a. A minor parent is emancipated if the minor parent’s parent, adult specified relative as defined in R6-12-309(A), or legal 
guardian has relinquished all control and authority over the minor parent, and no longer provides financial support to the 
minor parent. 

b. A minor parent shall qualify as an emancipated person if the minor parent: 
i. Has lived apart from the parent, adult specified relative, or legal guardian for at least one year before the application for 

CA; 
ii. Has demonstrated financial independence from the parent, adult specified relative, or legal guardian for at least one 

year before the application for CA; and 
iii. Has not received CA benefits for each of the 12 consecutive months immediately preceding the month the minor parent 

applies for CA. 
c. The minor parent shall provide evidence to establish emancipation. Acceptable verification may include: 

i. Rent receipts or other living arrangement statements which establish independent living apart from the parent, adult 
specified relative, or legal guardian; 

ii. Income statements or income tax records which establish financial independence from the parent, adult specified rela-
tive, or legal guardian; or 

iii. Written statements from a parent, relative, or guardian which establish the independent status of the minor parent. 
3. The physical or emotional health or safety of the minor parent, or the minor parent’s child, would be at risk if the minor parent 

and the minor parent’s child resided in the home of the minor parent’s parent, legal custodian who is related to the minor parent 
to the degree specified in R6-12-309(A), or legal guardian. 
a. The minor parent shall file a written statement of abuse or neglect with the Department. 

i. Abuse means any behavior defined at A.R.S. § 8-546(A)(2). 
ii. Neglect means any behavior defined at A.R.S. § 8-546(A)(6). 

b. The written statement shall include the following information regarding the allegations of abuse or neglect: 
i. The name of the victim; 
ii. The name of the perpetrator; 
iii. The dates of the alleged abuse or neglect; 
iv. The nature of the alleged abuse or neglect; and 
v. Whether or not other children living in the home are subject to the abuse or neglect. 

c. The FAA shall report all allegations of abuse or neglect to Child Protective Services. 
d. The FAA shall accept the minor parent’s written statement of abuse or neglect as sufficient evidence that the health or safety 

of the minor parent, or minor parent’s child, would be at risk pending the outcome of a Child Protective Services assess-
ment, unless evidence to the contrary exists. 

e. If Child Protective Services determines the allegation of abuse or neglect is valid, the minor parent and the minor parent’s 
child may receive CA if otherwise eligible under this Chapter. 

f. If Child Protective Services is unable to confirm or refute the allegation of abuse or neglect, the minor parent shall remain 
eligible based on the minor parent’s written statement. 

g. If Child Protective Services determines the allegation of abuse or neglect is invalid: 
i. The Department shall inform the minor parent of the determination and allow the minor parent 60 days to return to the 

home of the parent, custodian, or legal guardian; 
ii. The Department shall terminate CA effective the first month following expiration of the 60-day period; and 
iii. No overpayment shall result for assistance paid based on the minor parent’s written statement of alleged abuse or ne-

glect. 
4. The minor parent lives in a needy family that includes one of the following:  

a. The minor parent’s parent, 
b. An adult non-parent caretaker relative, or 
c. The minor parent’s legal guardian. 

5. When the minor parent lives with a parent or adult non-parent caretaker relative who has CA eligible children, the Department 
shall combine all eligible children into one assistance unit. The parent, non-parent caretaker relative, or legal guardian shall serve 
as the payee. 

D. A minor parent who does not live with a parent, adult non-parent caretaker relative, or legal guardian must meet the needy family 
income eligibility requirements. 

E. A minor parent, and the minor parent’s child, who are ineligible for CA solely due to the provisions of this Section, may receive the 
following services, if otherwise eligible: 
1. AHCCCS, 
2. JOBS, 
3. Child Care, and 
4. Any other program or service for which CA recipients categorically qualify. 

F. The provisions of this Section shall not apply to a parent who is under 18 years of age (“an underage parent”) and who is married or 
has been married. 
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Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-604 renumbered to R6-12-602; new R6-12-604 renumbered from 
R6-12-608 and amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-605. Unemployed Parents in a Two-parent Household (TPEP) 
A. An assistance unit with a needy child deprived of parental support because the primary wage-earning parent (PWEP) is unemployed 

shall receive CA through the Two-parent Employment Program (TPEP) if the assistance unit meets the eligibility criteria listed in 
R6-12-609, R6-12-610, R6-12-611, and all other applicable CA eligibility criteria. 

B. The child’s mother and father shall both reside with the child. 
C. Neither parent shall have a physical or mental defect, illness, or impairment that: 

1. Substantially decreases or eliminates the parent’s ability to support or care for the child, and  
2. Is expected to last for a minimum of 30 continuous days. 

D. The PWEP shall not refuse a bona fide offer of employment or training for employment without good cause, within 30 days prior to 
application. Good cause for refusal is limited to the following circumstances: 
1. The offered wage was less than minimum wage; 
2. The parent lacked the physical or mental ability to do the work; 
3. The parent’s lack of public or private transportation prevented the parent from reporting to the job; 
4. The parent lacked suitable day care; 
5. The parent was personally providing care for a child under the age of 2 at the time of the refusal; 
6. The working conditions would involve undue risk to the parent’s health or safety; 
7. The work lacked workers’ compensation protection; 
8. The commuting time to and from work would normally exceed two hours, round trip; 
9. The parent could not accept the job due to illness of the parent or another family member; 
10. The offered position was vacant due to a labor strike or lockout; 
11. The parent was incarcerated or making a required court appearance; 
12. Inclement weather prevented the parent from accepting the job or reporting for work; or 
13. The parent was laid off but is expected to return to the prior place of employment within 30 days of the date of the job offer. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Section repealed; new R6-12-605 renumbered from R6-12-609 and amended by exempt 
rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-606. TPEP: Education and Employment Requirements; Good Cause for Nonparticipation 
Each TPEP parent shall participate in an education, training, or employment activity, unless such the parent is exempt because the parent: 

1. Is under 18 and is: 
a. 13-15 years old, pregnant or an unwed custodial parent, lacking a high school diploma/GED, and attending full time a sec-

ondary, vocational, or technical school or high school equivalency course; or 
b. 16 or 17 (or 18 when reasonably expected to complete school before reaching 19), the custodial parent of a minor child, and 

attending full time a secondary, vocational, or technical school or a high school equivalency course; 
2. Is an enrolled tribal member residing within the tribe’s specified Tribal JOBS geographic area; 
3. Is working an average of 30 hours or more per week in unsubsidized employment which pays at least minimum wage and shall 

last at least 30 days. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-606 renumbered to R6-12-603; new R6-12-606 renumbered from 
R6-12-610 by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
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rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-607. TPEP: Duration 
No assistance unit may receive TPEP benefits for longer than six months in a 12-month period, except that a TPEP unit may be granted a 
three-month extension when the JOBS administration requests the extension based on a JOBS determination that there is good cause for the 
extension. The good cause reasons for JOBS to request an extension are: 

1. A parent is enrolled in a vocational educational training program which was approved by JOBS and which can be completed 
within the three-month extension period, 

2. A parent has a bona fide offer of employment that is to begin within the three-month extension period, 
3. One parent did not participate in JOBS for one or more months during the six-month period and the JOBS Administration has 

determined good cause existed as prescribed in R6-10-122, or 
4. A parent is in an unpaid work experience activity and JOBS expects the parent to be hired within the three-month extension pe-

riod. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Section repealed; new R6-12-607 renumbered from R6-12-611 by exempt rulemaking at 
16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-608. Expired 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-608 renumbered to R6-12-604; new R6-12-608 renumbered from 
R6-12-612 by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). Section expired under A.R.S. § 

41-1056(E) at 18 A.A.R. 975, effective March 30, 2012 (Supp. 12-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-609. Expired 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-609 renumbered to R6-12-605; new R6-12-609 renumbered from 
R6-12-613 by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). Section expired under A.R.S. § 

41-1056(E) at 18 A.A.R. 975, effective March 30, 2012 (Supp. 12-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-610. Expired 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-610 renumbered to R6-12-606; new R6-12-610 renumbered from 
R6-12-615 and amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). Section expired under 

A.R.S. § 41-1056(E) at 18 A.A.R. 975, effective March 30, 2012 (Supp. 12-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
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to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-611. Expired 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-611 renumbered to R6-12-607; new R6-12-611 renumbered from 
R6-12-616 by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). Section expired under A.R.S. § 

41-1056(E) at 18 A.A.R. 975, effective March 30, 2012 (Supp. 12-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-612. Expired 

Historical Note 
 Amended effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former 

R6-12-612 renumbered to R6-12-608; new R6-12-612 renumbered from R6-12-617 and amended by exempt rulemaking at 16 
A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). Section expired under A.R.S. § 41-1056(E) at 18 A.A.R. 975, effective March 

30, 2012 (Supp. 12-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-613. Renumbered 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-613 renumbered to R6-12-609 by exempt rulemaking at 16 A.A.R. 1141, 
effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-614. Repealed 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Section repealed by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 
10-2). 

R6-12-615. Renumbered 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Former R6-12-615 renumbered to R6-12-610 by exempt rulemaking at 16 A.A.R. 

1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-616. Renumbered 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Former R6-12-616 renumbered to R6-12-611 by exempt rulemaking at 16 A.A.R. 

1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 
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R6-12-617. Renumbered 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Former R6-12-617 renumbered to R6-12-612 by exempt rulemaking at 16 A.A.R. 1141, 
effective July 1, 2010 (Supp. 10-2). 

ARTICLE 7. DETERMINING ELIGIBILITY AND BENEFIT PAYMENT AMOUNT 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-701. Income Limitations for a Family 
A. A family whose net monthly income does not exceed the income limitations in subsection (C) or (D) shall be considered a needy fam-

ily for purposes of determining income eligibility for an assistance unit. 
B. To determine income eligibility, the Department shall calculate the net monthly income of the family using the methods listed in 

R6-12-508. 
C. When the net monthly income of the family exceeds 100% of the federal poverty level for the number of persons in the family, the 

assistance unit is ineligible for CA. 
D. When the net monthly income of a family in which the head of household is a non-parent caretaker relative who is requesting CA only 

for a dependent child exceeds 130% of the federal poverty level for the number of persons in the family, the assistance unit is ineligi-
ble for CA. 

E. The income limitations in subsections (C) and (D) shall not apply to a child only case. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Section repealed; new Section made by exempt rulemaking at 16 A.A.R. 1141, effective 
July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

 

R6-12-702. Eligibility for an Assistance Unit 
A. The Department shall determine eligibility for a specific benefit month based on its best estimate of all non-financial, resource, and 

financial criteria that exist, and are expected to exist, for that month. 
B. An assistance unit is eligible for CA when the Department finds that the unit: 

1. Satisfies the nonfinancial eligibility criteria described in this Chapter, 
2. Does not exceed the resource limits described in Article 4, and 
3. Resides in a needy family. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-703. Earned Income Disregards 
For the purpose of determining the net monthly income of a family as provided in R6-12-701(C) and (D) for eligibility purposes, and for an 
assistance unit to determine a benefit amount, the Department shall deduct the following earned income disregards: 

1. A $90 work expense allowance for each employed person in the family to determine income eligibility, and for employed assis-
tance unit members or an employed parent of a dependent child whose income and resources are considered available to the as-
sistance unit, to determine a cash benefit amount; 
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2. For each wage earning member of the family, to determine income eligibility; and for each assistance unit, or employed parent of 
a dependent child whose income and resources are considered available to the assistance unit, to determine a cash benefit 
amount: 30% of any earned income not already disregarded; and 

3. The billed expenses for the care of each dependent child or incapacitated adult member of the family, to determine income eligi-
bility, and of the assistance unit, to determine a cash benefit amount.  
a. The monthly amount of earned income disregarded as a billed expense for the care of a dependent shall not exceed: 

i. $200 for a child under the age of 2 years, and 
ii. $175 for a child age 2 or older and for an incapacitated adult. 

b. Acceptable verification shall include: 
i. A written statement from the individual or business providing the care for the amount billed; or 
ii. Collateral contact, when documents are not available. 

4. For an assistance unit with a child who is excluded from the assistance unit pursuant to R6-12-308, an amount equal to the dif-
ference between the benefit amount with the needs of the ineligible child included in the computation and the benefit amount 
with the needs of the ineligible child excluded from the computation. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-704. Disqualification from Earnings Disregards; Good Cause 
A. The Department shall not apply the earned income disregards set forth at R6-12-703(1) through (3) to the earned income of an assis-

tance unit member, or an employed parent of a dependent child whose income and resources are considered available to the assistance 
unit, when the assistance unit member or parent, without good cause: 
1. Terminates employment or reduces the hours of employment within the 30 days preceding the benefit month; 
2. Refuses to accept a bona fide offer of employment offered through JOBS, or by any other employer, within the 30 days preceding 

the benefit month; or 
3. Fails to make a timely report of income pursuant to R6-12-901. 

B. Good cause. 
1. For circumstances applicable to subsections (A)(1) or (2), good cause is limited to: 

a. The circumstances described at A.A.C. R6-10-119(B); or 
b. The circumstances described at A.A.C. R6-10-120(A) and (C), if the person is a TPEP parent. 

2. For circumstances applicable to subsection (A)(3), good cause is limited to the following: 
a. The assistance unit reports and verifies that sickness, accident, or other hardship prevented the unit from reporting timely; or 
b. The mailing date of the change report is timely as prescribed in R6-12-901. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 

10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

 

R6-12-705. Determining Benefit Payment Amount 
A. The Department shall determine the amount of the cash benefit by subtracting the monthly net income of the assistance unit, from 

36% of the 1992 federal poverty level for the number of persons in the assistance unit, and rounding down the resulting figure to the 
next whole dollar in any of the following circumstances: 
1. The assistance unit or parent of a dependent child whose income and resources are considered available to the assistance unit 

pays, or is obligated to pay, all or part of the shelter costs for the place in which assistance unit members reside. Shelter costs in-
clude: 
a. Rent, 
b. Mortgage, 
c. Property taxes, 
d. Mobile home space or taxes, 
e. Homeowner association fees and taxes, or 
f. The household shelter cost obligation is in foreclosure action and the mortgage company will accept back payments; 

2. The assistance unit members reside in subsidized public housing; 
3. A member of the assistance unit or parent of a dependent child whose income and resources are considered available to the assis-

tance unit works in exchange for rent; 
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4. The assistance unit is composed only of a dependent child for whom benefits were requested by a non-parent caretaker relative 
head of household; or  

5. Assistance is paid in a child only case. 
B. For all circumstances not covered under subsections (A)(1) through (5), including those when shelter costs are paid for three consecu-

tive months or longer by a person who is not a member of the assistance unit, or by a parent of a dependent child whose income and 
resources are considered available to the assistance unit, the Department shall determine the amount of the assistance grant by sub-
tracting the monthly net income of the assistance unit from 23% of the 1992 federal poverty level for the number of persons in the as-
sistance unit, and rounding down the resulting figure to the next whole dollar. 

C. If the benefit amount is less than $10, the Department shall not pay benefits; the assistance unit remains eligible for CA for all other 
purposes. 

D. The Department shall pay benefits for the month of application only from the filing date of the application. The benefit amount is 
prorated based on the number of days remaining in the month after the date of application. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

R6-12-706. Notice of Eligibility Determination 
A. If the Department finds that the unit satisfies all eligibility criteria as specified in this Chapter, the Department shall approve the assis-

tance grant and send notice of approval to the applicant. 
B. If the Department finds that the unit does not satisfy 1 or more of the eligibility criteria specified in this Chapter, the Department shall 

send a denial notice to the applicant’s last known address. The notice shall describe the action taken, the specific authority for the ac-
tion, and the individual’s right to request a hearing to challenge the action. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

ARTICLE 8. PAYMENTS 

R6-12-801. Benefit Payments 
A. The Department shall pay benefits to an eligible assistance unit only during a month for which the unit is eligible for a payment. 
B. The Department shall make benefit payments in the form of a state warrant, payable directly to the eligible recipient, or to a protective 

payee, emergency payee, legal guardian, or vendor. 
C. The warrant shall bear a statement which shall require the payee to confirm continuing eligibility for benefits when endorsing the 

warrant for payment. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-802. Expired 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section expired under A.R.S. § 41-1056(E) at 18 A.A.R. 975, effective March 30, 

2012 (Supp. 12-2). 

R6-12-803. Supplemental Payments 
A. The Department shall correct underpayments by issuing the assistance unit a supplemental payment, regardless of whether the indi-

vidual who was underpaid is eligible on the date the supplemental payment is issued. 
B. The Department shall not count such supplemental payments as a resource or as income. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-804. Expired 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section expired under A.R.S. § 41-1056(E) at 18 A.A.R. 975, effective March 30, 

2012 (Supp. 12-2). 

R6-12-805. Expired 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section expired under A.R.S. § 41-1056(E) at 18 A.A.R. 975, effective March 30, 

2012 (Supp. 12-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
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to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-806. Protective Payee 
A. The Department shall pay benefits to a protective payee who is not a member of the assistance unit: 

1. On behalf of all unit members when a state or tribal protective service agency notifies FAA that the recipient is mismanaging or 
misappropriating benefits; or 

2. On behalf of all unit members other than the designated recipient when the recipient is disqualified for IPV or fraud. 
B. The Department, with the assistance of the recipient, shall select a protective payee, who may be any adult other than the following: 

1. The Department’s director, 
2. A Department eligibility interviewer, 
3. An employee in the Department’s Office of Special Investigations, 
4. A Department employee who handles fiscal processes related to the CA program, and 
5. A vendor of goods or services who deals directly with the recipient. 

C. Except in cases of mismanagement, the Department shall continue paying benefits to the recipient if the Department cannot locate a 
suitable payee, after exhausting reasonable efforts to do so. 

D. Protective payments shall terminate: 
1. In cases of mismanagement, upon a determination by the protective services agency that such payments are no longer required to 

avoid further mismanagement; and 
2. In all other cases, when the recipient cooperates with the requirement that caused the onset of protective payments. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

R6-12-807. Emergency Payee 
A. The Department may pay benefits to a person acting as representative for, or on behalf of, a caretaker relative who was receiving ben-

efits for a dependent child, when the relative: 
1. Dies, 
2. Abandons or deserts the child, 
3. Is incarcerated, or 
4. Is committed to a hospital for the mentally ill. 

B. The Department can make payments to the emergency payee for 90 days, or until a case plan is developed for the dependent child, 
whichever first occurs. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

Editor’s Note: The following Section was adopted under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-808. Identification Card 
Upon request by a recipient, the Department shall issue the recipient an identification card or an electronic benefit transfer card at no cost. 
The Department shall keep a photograph of the recipient in the recipient’s file after issuing an identification card or an electronic benefit 
transfer card. 

Historical Note 
Adopted effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

ARTICLE 9. CHANGES; ADVERSE ACTION 

R6-12-901. Reporting Changes 
A. As a condition of eligibility, the assistance unit shall advise the Department of all changes in income, resources, or other circumstanc-

es which may affect eligibility or benefit amount, within 10 days from the date the change becomes known. 
B. A change report is considered timely if the mailing date is the tenth day from the date the change becomes known. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-902. Withdrawing a Member from the Assistance Unit 
A. A caretaker relative may request that an assistance unit member be removed from the unit by filing, with the Department, a written 

request which shall identify the member to be withdrawn, the reason for the request, and the date the request is effective. 



Arizona  
Code                                
                              

 Department of Economic Security - Cash Assistance Program 

June 30, 2013 Page 45 Supp. 13-2 

B. The Department shall acknowledge receipt of a withdrawal request and advise the unit in writing within 10 days of receipt of the 
withdrawal request of the effect of the request, as specified below. 

C. If the request does not identify a specific member, the Department shall apply the request to the entire assistance unit and terminate 
benefits. 

D. If the person being withdrawn is a mandatory member of the assistance unit, the Department shall deem the entire assistance unit in-
eligible and terminate benefits. 

E. If the person being withdrawn is not a mandatory member of the assistance unit, the Department shall redetermine eligibility and ben-
efits in accordance with the provisions of this Chapter. 

F. If the request does not specify an effective date, the Department shall take appropriate action effective the 1st month after the month in 
which the Department receives the request. 

G. Department action taken in response to a request for withdrawal of a member does not require a notice of adverse action but does re-
quire adequate notice and is appealable. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-903. Determining Benefits When Adding or Removing a Member 
A. When the Department receives a request to add a member to the assistance unit, or is required to add a mandatory member, the De-

partment shall redetermine eligibility including the added member. 
1. If the new member renders the unit ineligible and is not a mandatory member, the Department shall advise the unit of the conse-

quences and permit the unit to withdraw its request to include the new member. 
2. If the new member renders the unit ineligible and is a mandatory member, the unit is ineligible. The Department shall provide 

adequate and timely notice. 
3. If the unit remains eligible, the Department shall add the new member, effective the date the Department receives the request to 

add the member, and shall include the new member’s income in the budget. 
B. In the month a new member is added, the assistance unit may be eligible for an additional benefit amount or liable for an overpay-

ment. To determine the unit’s entitlement or liability, the Department shall: 
1. Recalculate the unit’s benefit amount with the new member, as provided in R6-12-704; 
2. Subtract the current benefit amount (without the new member) from the new benefit amount; and 
3. Take the resulting amount; 

a. If above 0, prorate it, as provided in R6-12-704(C), to determine the benefit amount due the unit; 
b. If 0, pay no benefit; or 
c. If below 0; 

i. Write an overpayment for the month of application, if the member is mandatory; or 
ii. If the member is not mandatory, allow the unit to add the member the following month, so as to avoid an overpayment 

for the current month. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

R6-12-904. Benefit Reduction or Termination 
A. Any change in any factor which the Department considers when determining eligibility or benefit amount may result in reduction or 

termination of benefits, consistent with the provisions of this Chapter. 
B. The Department shall terminate benefits if the assistance unit fails to complete the 6-month review required by R6-12-210. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-905. Ineligibility Date for an Assistance Unit 
An assistance unit’s ineligibility begins at the time described below: 

1. On the first day of the same month in which any of the following events occurs: 
a. Acquisition of resources in excess of the resource limitations specified in Article 4, 
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b. Receipt of lump sum income as set forth in R6-12-505, or 
c. A new assistance unit member or a person whose income and resources are considered available to the assistance unit moves 

into the home and renders the assistance unit ineligible for a cash benefit. 
2. On the first day of the first month benefits can be terminated following timely notice of adverse action for failure to comply with 

a six-month eligibility review. 
3. On the first day of the first month in which the assistance unit is not eligible on the date CA benefits are paid when the unit is 

rendered ineligible for reasons not specified in subsections (1) or (2). 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). Amended by exempt rulemaking at 16 A.A.R. 1141, effective July 1, 2010 (Supp. 10-2). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-906. Ineligibility Date for an Individual Member of an Assistance Unit 
Ineligibility for an individual member of an assistance unit begins on the 1st day of the 1st month in which the member is not eligible on 
the date CA benefits are paid when the member is rendered ineligible for any reason. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-907. Notice of Adverse Action  
A. When the Department plans to take adverse action against an assistance unit, the Department shall provide the unit with adequate and 

timely notice, except as provided in subsection (C). 
B. The Department shall mail such notice, 1st class, postage prepaid, to the last known residential address for the unit, or other designat-

ed address for the unit as allowed pursuant to R6-12-802(A). 
C. In addition to the information listed in R6-12-101(1), the notice shall contain the following information: 

1. The date the adverse action is effective; 
2. The names of the eligible and ineligible persons in the unit, if changed by the intended action; and 
3. Any effect the intended action may have on the unit members’ AHCCCS medical eligibility. 

D. The Department may dispense with timely notice but shall provide adequate notice of adverse action when: 
1. A recipient or payee dies and no emergency payee is available; 
2. A recipient makes a written request for termination; 
3. A recipient is ineligible due to incarceration, hospitalization, or institutionalization in a skilled nursing care or intermediate care 

facility; 
4. The recipient’s address is unknown; 
5. The Department has verified that the recipient has been accepted for assistance in another state; 
6. A CA child is legally removed from home or voluntarily placed in foster care by the child’s parent or legal guardian; or 
7. The recipient furnishes information which results in reduction or termination of assistance and indicates in writing an under-

standing of the consequences that may result from furnishing such information. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-908. Referral for Investigation 
FAA shall refer a case to OSI for investigation when: 

1. An applicant or recipient refuses to cooperate as required pursuant to R6-12-302; 
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2. An applicant or recipient refuses to sign a statement attesting to forgery of a signature on a cashed warrant; 
3. The Department has valid reason to suspect that an act has been committed for the purpose of deception, misrepresentation, or 

concealment of information relevant to a determination of eligibility or the form or amount of a benefit payment; or 
4. The FAA suspects the commission of theft or fraud related to CA or any conduct listed in A.R.S. § 46-215. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

ARTICLE 10. APPEALS 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-1001. Entitlement to a Hearing 
A. An applicant for or recipient of CA is entitled to a hearing to contest the following Department actions: 

1. Denial of the right to apply for assistance; 
2. Complete or partial denial of an application for assistance or for supplemental benefits; 
3. Failure to make an eligibility determination on an application within 45 days of the application date; 
4. Suspension, termination, reduction, or withholding of benefits except as provided in subsection (B). 
5. The existence or amount of an overpayment attributed to the unit or the terms of a plan to repay the overpayment; 
6. Changing the manner or form of payment including naming a protective payee to receive the benefit payment; or 
7. Denial or termination of child care benefits. 

B. Applicants and recipients are not entitled to a hearing to challenge benefit adjustments made automatically as a result of changes in 
federal or state law, unless the Department has incorrectly applied such law to the individual seeking the hearing. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

R6-12-1002. Request for Hearing; Form; Time Limits 
A. A person who wishes to appeal an adverse action shall file a written request for a fair hearing with a local FAA office, within 20 days 

of the adverse action notice date. 
B. A request for a hearing is deemed filed: 

1. On the date it is mailed, if transmittal via the United States Postal Service or its successor. The mailing date is as follows: 
a. As shown by the postmark; 
b. As shown by the postage meter mark of the envelope in which it is received, if there is no postmark; or 
c. The date entered on the document as the date of its completion, if there is no postmark, or no postage meter mark, or if the 

mark is illegible. 
2. On the date actually received by the Department, if not sent through the mail as provided in subsection (B)(1). 

C. The submission of any document shall be considered timely if the appellant proves that delay in submission was due to Department 
error or misinformation, or to delay caused by the U.S. Postal Service or its successor. 

D. Any document mailed by the Department shall be considered as having been given to the addressee on the date it is mailed to the ad-
dressee’s last known address. The date mailed shall be presumed to be the date shown on the document, unless otherwise indicated by 
the facts. Computation of time shall be made in accordance with Rule 6(a) of the Rules of Civil Procedure. 

E. The Office of Appeals shall deny any request that is not timely filed. A party may request an appeal on the timeliness of an appeal. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-1003. Hearing Requests; Preparation and Processing 
A. The Department shall advise the appellant of any free legal services available to assist the appellant in completing the request for ap-

peal. If the appellant so requests, the Department shall assist the appellant in preparing the request. 
B. Within 2 working days of receiving a request for appeal, the local FAA office shall notify the Office of Appeals of the hearing request. 
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C. Within 10 days of receiving a request for appeal, the local FAA office shall prepare and forward to the Office of Appeals a prehearing 
summary which shall include: 
1. The appellant’s name (and case name, if different); 
2. The appellant’s SSN (or case number, if different); 
3. The local office responsible for the appellant’s case; 
4. A brief summary of the facts surrounding, and the grounds supporting, the adverse action; 
5. Citations to the specific provisions of the Department’s CA manual which support the Department’s action; and 
6. The decision notice and any other documents relating to the appeal. 

D. The local office shall mail the appellant a copy of the summary. 
E. Upon receipt of a hearing request, the Office of Appeals shall schedule the hearing as prescribed in R6-12-1006. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

R6-12-1004. Stay of Adverse Action Pending Appeal; Exceptions 
A. If an appellant files a request for appeal within 10 calendar days of the adverse action notice date, the Department shall stay imposi-

tion of the adverse action and continue benefits at the current level unless: 
1. The appellant specifically waives continuation of current benefits; 
2. The appeal results from a change in federal or state law which mandates an automatic grant adjustment for all classes of recipi-

ents and does not involve a misapplication of the law; 
3. The appellant is requesting continuation of TPEP benefits for longer than 6 months within a 12-month period; or 
4. The appellant is requesting continuation of benefits for longer than 24 months within any consecutive 60-month period. 

B. The adverse action shall be stayed until receipt of an official written decision in favor of the Department, except in the following cir-
cumstances: 
1. At the hearing and on the record, the hearing officer finds that: the sole issue involves application of law, and the Department 

properly applied the law and computed the benefits due the appellant; 
2. A change in eligibility or benefit amount occurs for reasons other than those being appealed, and the assistance unit receives and 

fails to timely appeal a notice of adverse action concerning such change; 
3. Federal or state law mandates an automatic grant adjustment for classes of recipients; 
4. The appellant withdraws the request for hearing; or 
5. The appellant fails to appear for a scheduled hearing without prior notice to the Office of Appeals, and the hearing officer does 

not rule in favor of the appellant based upon the record. 
C. Upon receipt of decision in favor of the Department, the Department shall write an overpayment for the amount of any benefits the 

unit received in excess of the correct benefit amount, while the stay was in effect. 
D. If the appellant files a request for appeal more than 10 days after, but within 20 days of, the adverse action notice date, the Department 

may take the adverse action while the appeal is pending. If the Office of Appeals then rules in favor of the appellant, the Department 
shall issue a supplemental payment to the appellant to cure any underpayment within 10 days from the date of the hearing decision. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1005. Hearing Officer; Qualifications; Duties; Subpoenas 
A. An impartial hearing officer in the Department’s Office of Appeals shall conduct all hearings. 
B. The hearing officer shall: 

1. Administer oaths and affirmations; 
2. Regulate and conduct the hearing in an orderly and dignified manner, which avoids undue repetition and affords due process to 

all participants; 
3. Ensure that all relevant issues are considered; 
4. Exclude irrelevant evidence from the record; 
5. Request, receive, and incorporate into the record all relevant evidence; 
6. Order, when relevant and useful to a resolution of the issue in a case, an independent medical assessment or professional evalua-

tion from a source mutually satisfactory to the appellant and the Department; 
7. Upon compliance with the requirements of subsection (C), subpoena witnesses or documents needed for the hearing; 
8. Open, conduct, and close the hearing; 
9. Rule on the admissibility of evidence at a hearing; 
10. Direct the order of proof at the hearing; 
11. For good cause shown, and upon the request of an interested party, or on the hearing officer’s own motion, take such action as the 

hearing officer deems necessary to the proper disposition of an appeal, including, without limitation, the following: 
a. Recuse or disqualify himself from the case; 
b. Continue the hearing to a future time or date; 
c. Prior to entry of a final decision, reopen the hearing to take additional evidence; 
d. Deny or dismiss the appeal or request for hearing in accordance with the provisions of this Article; 
e. Exclude non-party witnesses from the hearing room; and 
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12. Issue a written decision deciding the appeal. 
C. Subpoenas. 

1. A party who wishes to subpoena a witness, document, or other physical evidence shall make a written request which shall de-
scribe: 
a. The case name and number; 
b. The party requesting the subpoena;  
c. The name and address of any person to be subpoenaed, with a description of the subject matter of the witness’s anticipated 

testimony; and 
d. A description of any documents or physical evidence to be subpoenaed, and the name and address of the custodian of the 

document or physical evidence. 
2. The party requesting the subpoena shall make the request at least 5 work days before the scheduled hearing date. 
3. The hearing officer shall deny the request if the witness’s proposed testimony is not relevant to the issues in the hearing. 
4. The Office of Appeals shall prepare all subpoenas and serve them by certified mail, return receipt requested. 

D. An appellant may request a change in hearing officer if the appellant so requests at least 10 days prior to the hearing. The appellant is 
limited to 1 request. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1006. Hearings: Location; Notice; Time 
A. The Office of Appeals shall schedule the hearing at the office location most convenient to the interested parties. 
B. The Office of Appeals shall issue all interested parties a notice of the first hearing at least 10 calendar days before the hearing. The 

appellant may waive the 10-day notice period or request a continuance. 
C. The notice of hearing shall be in writing and shall include the following information: 

1. The date, time, and place of the hearing; 
2. The name of the hearing officer; 
3. The issues involved in the case; 
4. A statement listing the appellant’s rights, as follows: 

a. To appear in person or by telephone; 
b. To have a representative present the case; 
c. To copy, at a reasonable time prior to the hearing or during the hearing, any documents in the appellant’s case file which are 

relevant to the issues being heard, and all documents the Department may use at the hearing; 
d. To obtain assistance from the local FAA office to prepare for the hearing; and 
e. To obtain, from the local FAA office, information on available community legal resources who may be able to represent the 

appellant. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended by final rulemaking at 16 A.A.R. 815, effective April 22, 2010 (Supp. 

10-2). 

R6-12-1007. Rescheduling the Hearing 
A. An appellant may request a continuance of the hearing by calling or writing the Office of Appeals and providing good cause as to why 

the hearing should be postponed. 
B. The Office of Appeals must receive the request at least 5 work days before the scheduled hearing date and may deny an untimely re-

quest or a request which fails to establish good cause. 
C. When a hearing is rescheduled, the Office of Appeals shall provide appropriate notice to all interested parties. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1008. Hearings Concerning Disability Determinations 
A. A person who appeals an adverse determination of disability may ask to receive another medical examination before the hearing. 
B. Upon receipt of such a request, the FAA local office shall schedule the examination with a licensed physician, psychologist, or psy-

chiatrist. If the appellant does not designate a particular examiner, the Department may choose. 
C. At any time prior to issuing a decision, the hearing officer may ask the District Medical Consultant to schedule the appellant for a 

special diagnostic evaluation by a specialist. 
D. Upon receipt of a report on the special evaluation, the hearing officer may, but is not required to, have the District Medical Consultant 

evaluate the report and render an opinion on the appellant’s disability and employability. 
E. The hearing officer may consider, but is not bound by, the Medical Consultant’s opinion, which shall qualify as an expert medical 

opinion. 
F. In deciding the appeal of a disability determination, the hearing officer shall consider: 

1. All medical, social, and vocational reports which are relevant to the issue of disability; and 
2. The appellant’s testimony as to the appellant’s physical and medical condition or symptomatology. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 
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R6-12-1009. Group Hearings 
The Department may conduct a single group hearing on individual requests for a hearing, under the following circumstances: 

1. The sole issue in each case is interpretation of the same question of federal or state law or policy, 
2. Each appellant may present or have an authorized representative present his or her own case, 
3. Any appellant may withdraw from the group hearing and obtain an individual hearing. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1010. Withdrawal of Appeal; Default 
A. An appellant may voluntarily withdraw an appeal at any time prior to the scheduled hearing by signing a written statement expressing 

the intent to withdraw. The Department shall make a withdrawal form available for this purpose. 
B. An appellant may involuntarily withdraw an appeal by failing to appear at the scheduled hearing. 

1. Except as provided in subsection (C), the hearing officer may enter a default decision dismissing the appeal if the appellant fails 
to appear at a scheduled hearing. 

2. When the appellee fails to appear at the hearing, the hearing officer may rule summarily on the available record or may adjourn 
the hearing to a later date and time. 

3. If, within 10 days of the scheduled hearing date at which the appellant failed to appear, the appellant files a written request to re-
open the proceedings and establishes good cause for non-appearance, the hearing officer shall reopen the proceedings and re-
schedule the hearing with notice to all interested parties. 

4. Good cause, for the purpose of reopening a hearing, is established if the failure to appear at the hearing and the failure to timely 
notify the hearing officer were beyond the reasonable control of the nonappearing party. 

C. The hearing officer shall not enter a default if the appellant gives notice, prior to the scheduled time of hearing, that the appellant is 
unable to attend the hearing, due to good cause, and still wishes the hearing or to have the matter considered on the available record. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1011. Hearing Proceedings 
A. Standard of review and burden of proof. 

1. The hearing is a de novo proceeding. To prevail on appeal, the appellant must prove eligibility or entitlement to benefits by a 
preponderance of the evidence. 

2. The Department has the initial burden of going forward with presentation of the evidence. 
B. Appearance by parties and representatives. 

1. An appellant may appear by telephone or submit a written statement under oath, instead of appearing personally at the hearing. 
The appellant shall file the personal statement with all other witness statements and documents the appellant wishes to offer in 
evidence, with the Office of Appeals before the time of the hearing. 

2. The FAA worker, FAA supervisor, or FAA hearing specialist, or another appropriate person may testify for the Department at the 
hearing. 

C. Evidence and argument. 
1. The appellant may testify, present evidence, cross-examine witnesses, and present arguments. 
2. The hearing officer shall exclude from the record any irrelevant evidence. 

D. The record. 
1. The hearing officer shall keep a full and complete record of all proceedings in connection with an appeal. The appellant or the 

appellant’s designated representative may inspect the record on appeal at any reasonable time. 
2. The Department need not transcribe the record unless it is required for further proceedings. 
3. If the record is transcribed, the appellant is entitled to receive a copy at no charge. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1012. Hearing Decision; Time Limits; Form; Contents; Finality 
A. No later than 90 days after the date the appellant files a request for appeal, the hearing officer shall render a written decision based 

solely on the evidence and testimony produced at the hearing and applicable federal and state law. The time limit is extended for any 
delay caused by the appellant. 

B. The decision shall include: 
1. Findings of facts pertinent to the issue; 
2. Citations to the law and authority applicable to the case; 
3. A statement of conclusions derived from the controlling facts and law, and the reasons for the conclusions; and 
4. A statement of further appeal rights available to the appellant and the time period for exercising those rights. 

C. The Office of Appeals shall mail or deliver a copy of the decision to each interested party or such party’s attorney of record. 
D. The hearing officer’s decision is the final decision of the Department, unless a party files a timely request for reconsideration or fur-

ther appeal. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 
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R6-12-1013. Implementation of the Decision 
A. If the decision requires a local office to take further action, such action shall occur within 10 calendar days of the date of the decision. 
B. All decisions in favor of the appellant apply retroactively to the date of the action being appealed or the date stated by the hearing 

officer in the written decision. 
C. If the decision affirms the Department’s decision to take adverse action, the Department shall treat any resulting overpayment as a 

client-caused, non-fraud overpayment. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1014. Further Appeal and Review of Hearing Decisions; Stay of Adverse Action 
A. A party may appeal an adverse hearing decision to the Department’s Appeals Board. 

1. The party shall file a written petition for review with the Office of Appeals within 15 calendar days of the mailing date of the 
hearing officer’s decision. 

2. The petition shall state the grounds for review and be signed and dated. 
3. The petition is deemed filed: 

a. On the date it is mailed, if transmittal via the United States Postal Service or its successor. The mailing date is as follows: 
i. As shown by the postmark; 
ii. As shown by the postage meter mark of the envelope in which it is received, if there is no postmark; or 
iii. The date entered on the document as the date of its completion, if there is no postmark, or no postage meter mark, or if 

the mark is illegible. 
b. On the date it is hand-delivered to the Office of Appeals. 

B. When a party timely appeals a hearing decision, the Department shall stay implementation of the adverse action until the Appeals 
Board issues a decision and treat any resulting overpayment as a client-caused, non-fraud overpayment. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1015. Appeals Board Proceedings and Decision 
A. Upon receipt of a request for further review, the Office of Appeals shall transcribe the record of hearing and transfer the record to the 

Appeals Board. 
B. The Appeals Board may decide the appeal based solely on the record of proceedings before the hearing officer or, if the Board is una-

ble to decide the appeal on the available record, the Board may remand the case for rehearing, specifying the nature of any additional 
evidence required or any further issues for consideration, or conduct a hearing at the Appeals Board to take additional evidence. 

C. The Appeals Board shall issue, and mail to all parties, a final written decision affirming, reversing, or modifying the hearing decision 
and specifying the parties’ right to seek further review. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

ARTICLE 11. OVERPAYMENTS 

R6-12-1101. Overpayments: Date of Discovery; Collection; Exceptions 
A. Except as provided in subsection (E), the Department shall pursue collection of all overpayments. 
B. The Department discovers an overpayment on the date the Department determines that an overpayment exists. 
C. The Department shall write an overpayment report within 90 days of the discovery date. 
D. If the FAA office suspects that an overpayment was caused by fraudulent activity, it shall refer the overpayment report to the Depart-

ment’s Office of Special Investigations for potential prosecution. 
E. The Department shall not attempt to recover an overpayment from a person who is not a current recipient when the overpayment was 

not the result of an intentional program violation or fraud, and: 
1. The total overpayment is less than $35, or 
2. The Department has exhausted reasonable efforts to collect an overpayment of $35 or more and has determined that it is no long-

er cost-effective to pursue the claim. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1102. Overpayments: Persons Liable 
A. The Department shall pursue collection of an overpayment from: 

1. The assistance unit which was overpaid; 
2. Any assistance unit of which a member of the overpaid unit has subsequently become a member; or 
3. Any individual member of the overpaid assistance unit, even if that member is not currently receiving benefits. 

B. The Department shall seek recovery from the caretaker relative, or the caretaker relative’s current assistance unit, first. If the caretaker 
relative is unavailable due to death or disappearance, or was not a member of the overpaid assistance unit, the Department shall seek 
recovery from the other members of the overpaid assistance unit, or the other members’ current assistance units. 
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Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-1103. Methods of Collection and Recoupment 
A. When an overpaid assistance unit is currently receiving benefits, the Department shall permit the unit to choose 1 of the following 

repayment methods: 
1. Offset against any underpayment due the unit; 
2. Cash payments; 
3. Reduction in current benefits, in an amount not to exceed 10% of the unit’s monthly payment, unless the unit desires a larger re-

duction; 
4. A combination of the above methods. 

B. If the repayment reduces the unit’s benefits to 0, the unit shall remain eligible for CA for all other purposes. 
C. If the assistance unit is not receiving benefits, the Department shall pursue recovery by appropriate action under state law. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

ARTICLE 12. INTENTIONAL PROGRAM VIOLATION 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-1201. Intentional Program Violations (IPV); Defined 
A. An intentional program violation (IPV) is an action by an individual, for the purpose of establishing or maintaining the family’s eligi-

bility for CA or for increasing or preventing a reduction in the amount of the grant, which is intentionally: 
1. A false or misleading statement or misrepresentation, concealment, or withholding of facts; or 
2. Any act intended to mislead, misrepresent, conceal, or withhold facts or propound a falsity. 

B. For the purpose of imposing sanctions as prescribed in R6-12-1204, a person is considered to have committed an IPV if: 
1. The person signs a waiver of an administrative disqualification hearing, 
2. The person is found to have committed an IPV by an administrative disqualification hearing, or 
3. The person is convicted of IPV or fraud in a court of law. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective July 31, 1997, under an exemption from the provisions of 

A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

R6-12-1202. IPV Disqualification Proceedings; Hearing Waiver 
A. The Department shall initiate an administrative disqualification proceeding, or a referral for prosecution, upon receipt of sufficient 

documentary evidence substantiating that an assistance unit member has committed an IPV. 
B. When the Department initiates a disqualification proceeding, the Department shall mail the assistance unit member suspected of an 

IPV written notice of the right to waive the disqualification hearing. 
C. The waiver notice shall include the following information: 

1. The charges against the suspected violator and a description of the evidence supporting the charges; 
2. An explanation of the disqualification sanctions imposed for intentional program violations; 
3. A warning that the administrative proceeding does not preclude other civil or criminal court action; 
4. The date that the signed waiver notice must be received by the Department should the suspected violator wish to avoid the hear-

ing; 
5. Signature lines for the suspected violator and the suspected violator’s current caretaker relative if the suspected violator is not the 

caretaker relative; 
6. A statement that the caretaker relative must also sign the waiver if the suspected violator is not the caretaker relative; 
7. A statement of the suspected violator’s right to remain silent concerning the charge; 
8. A warning that anything said, written, or signed by the suspected violator concerning the charge may be used against him or her 

in administrative proceedings or a court of law; 
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9. A warning that any waiver of the hearing establishes an IPV, eliminates the right to further administrative appeal, and will result 
in disqualification and a reduction in benefits for other assistance unit members for the period of disqualification; 

10. Statements providing the suspected violator an opportunity to admit to the facts supporting disqualification or waive the hearing 
without admitting to the facts; 

11. The name, address, and telephone number of a Department representative whom the suspected violator may contact for further 
information; 

12. A list of persons or organizations which may provide the suspected violator with free legal advice regarding the IPV; and 
13. A warning that the Department shall hold any remaining household members responsible for repayment of any overpayment 

arising from the IPV. 
D. For the purpose of imposing sanctions as prescribed in R6-12-1204, a signed waiver notice shall have the same effect as an adminis-

trative adjudication that an IPV occurred. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1203. Disqualification Proceedings; Hearing 
A. If the suspected violator does not sign and return the waiver notice by the return date set in the waiver notice, the Office of Appeals 

shall send the suspected violator a notice of hearing. The Office of Appeals shall send the notice by certified mail, return receipt re-
quested, no later than 30 days before the scheduled hearing date. 

B. The notice of hearing shall include the following information: 
1. The date, time, and place of the hearing; 
2. The charges against the suspected violator; 
3. A summary of the evidence supporting the charges; 
4. The location where the suspected violator may examine the supporting evidence before the hearing; 
5. A warning that the hearing officer shall render a decision based solely on the evidence which the Department offers if the sus-

pected violator does not appear for the hearing; 
6. An explanation of the suspected violator’s right to show good cause for a failure to appear at the hearing and the procedure for 

doing so; 
7. An explanation of the sanctions the Department shall impose if the hearing officer finds that the suspected violator committed an 

IPV; 
8. A listing of the suspected violator’s procedural rights; 
9. A warning that the pending administrative hearing does not preclude other civil or criminal court action; 
10. A statement advising of any free legal advice which may be available; 
11. A statement explaining how to obtain a copy of the Department’s published hearing procedures; and 
12. A statement that the suspected violator may have the hearing postponed by contacting the hearing officer at least 10 days before 

the hearing date and asking for a postponement. 
C. The hearing officer shall postpone a hearing for up to 30 days if the suspected violator files a written request for postponement with 

the hearing official no later than 10 days before the scheduled hearing date. Any such postponement days shall increase the time by 
which the hearing officer shall issue a decision, as provided in subsection (G) below. 

D. At the start of the disqualification hearing, the hearing officer shall advise the suspected violator or representative of the right to re-
main silent during the hearing and the consequences of exercising that right. 

E. A hearing officer, as prescribed in R6-12-1005, shall conduct the disqualification hearing pursuant to the procedures set forth in 
R6-12-1006, R6-12-1007, and R6-12-1011, except as prescribed in this subsection. 
1. The suspected violator does not need to request a hearing as prescribed in R6-12-1006(B). 
2. The standard of proof is clear and convincing. 
3. So long as the Department sent an advance notice of hearing as provided in subsections (A) and (B) above, the hearing officer 

shall conduct the disqualification hearing even if the suspected violator or representative cannot be located or fails to appear at 
the hearing without good cause. 

F. The Department shall prove by clear and convincing evidence that the household member committed an IPV. 
G. No later than 90 days from the date of the notice of hearing, as increased by any postponement days, the hearing officer shall send to 

the suspected violator a written decision which shall conform to the requirements of R6-12-1012 and shall include the information de-
scribed at R6-12-1204(C). 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1204. Disqualification Sanctions; Notice 
A. A person found to have committed an IPV is disqualified from program participation for 6 months for the 1st violation; 12 months for 

the 2nd violation; and permanently for the 3rd violation. 
B. The Department shall not include the needs of the disqualified person in the assistance unit but shall count the income and resources of 

the disqualified person available to the unit. 
C. Upon a determination of IPV, the Department shall notify the violator of the pending disqualification. The notice shall: 

1. Inform the violator of the decision and the reasons for the decision; 



Title 6, Ch. 12Arizona  
Code                                
                           
 Department of Economic Security - Cash Assistance Program 

Supp. 13-2 Page 54 June 30, 2013 

2. Provide the beginning date and duration of the disqualification, including an explanation of any deferment of disqualification; 
and 

3. Explain the consequences of the disqualification on household members other than the violator. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1205. Disqualification Hearings; Appeal 
A. A person found to have committed an IPV through an administrative disqualification hearing may appeal the decision to the Depart-

ment’s Appeals Board as prescribed in R6-12-1014. 
B. Upon a determination of IPV through a signed waiver of a disqualification hearing, the violator has no right to further administrative 

appeal. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

R6-12-1206. Honoring Out-of-state IPV Determinations and Sanctions 
The Department shall honor sanctions imposed against an applicant or recipient by the Title IV-A agency of another state and shall consid-
er prior violations committed in another state when determining the appropriate sanction. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). 

ARTICLE 13. JOBSTART 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-1301. Scope 
The Department shall operate a wage subsidy program entitled JOBSTART on a statewide basis. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective May 15, 1997 (Supp. 97-2). Amended effective July 31, 1997, 

under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was amended under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pursuant 
to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of proposed 
rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit these rules 
to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public hearings on 
this Section. 

R6-12-1302. Definitions 
The following definitions apply to this Article: 

1. “Adjusted gross monthly wages” means the gross monthly wages a person receives from a JOBSTART-subsidized placement af-
ter deductions for federal and state income taxes and Federal Insurance Contributions Act (FICA) contributions. 

2. Subsidized placement means a job with a public or private sector employer for which the Department reimburses the employer 
monthly for the wages paid to the participant the lesser of: 
a. A fixed subsidy amount determined by the Department pursuant to the contract with the employer, or 
b. The gross wages paid by the employer.  

3. Wage pool means a pool of diverted CA and Food Stamp Program benefits which are used to reimburse an employer for the 
monthly wages paid to a participant. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Amended effective May 15, 1997 (Supp. 97-2). Amended effective July 31, 1997, 

under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was repealed and the new Section was renumbered and amended under an exemption from 
the provisions of A.R.S. Title 41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 
means the Department did not submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Adminis-
trative Register; the Department did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and 
the Department was not required to hold public hearings on this Section. 
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R6-12-1303. Diversion of Benefits to Wage Pool 
A. When JOBS notifies FAA that JOBS has assigned a recipient to a JOBSTART-subsidized placement, FAA shall redirect the recipi-

ent’s CA and Food Stamp Program benefits to the JOBSTART wage pool to reimburse the participant’s employer for wages paid to 
the participant. 

B. The reimbursement shall not exceed the lesser of: 
1. The recipient’s gross monthly earnings from the JOBSTART-subsidized placement, calculated as total hours worked times the 

participant’s hourly wage rate; or 
2. A fixed subsidy amount determined by the Department pursuant to the contract with the employer. The reimbursement shall not 

exceed 40 hours per week at the federal minimum wage. 
C. The Department shall divert the CA and Food Stamp Program benefits to the wage pool beginning with the calendar month following 

the month the participant 1st receives wages from the subsidized placement and shall continue diverting the benefits until the partici-
pant stops holding a subsidized placement. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section R6-12-1303 repealed; new Section renumbered from R6-12-1304 and 

amended effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

Editor’s Note: The following Section was renumbered and a new Section renumbered and amended under an exemption from the 
provisions of A.R.S. Title 41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means 
the Department did not submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Administrative 
Register; the Department did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and the 
Department was not required to hold public hearings on this Section. 

R6-12-1304. Treatment of Income 
The Department shall exclude as income the participant’s gross monthly wages received from the subsidized job placement. Income from 
other sources shall count pursuant to Article 4. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section R6-12-1304 renumbered to R6-12-1303; new Section renumbered from 

R6-12-1305 and amended effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 
97-3). 

Editor’s Note: The following Section was renumbered and a new Section was renumbered and amended under an exemption from 
the provisions of A.R.S. Title 41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 
means the Department did not submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Adminis-
trative Register; the Department did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and 
the Department was not required to hold public hearings on this Section. 

R6-12-1305. Supplemental Payments 
A. Advance supplemental payments. 

1. The Department shall provide an advance supplemental payment to a JOBSTART participant if the adjusted gross wages the par-
ticipant is expected to receive in a benefit month are less than the combined cash value of the CA and Food Stamp Program ben-
efits which the participant is eligible to receive for that month. 

2. Each month the Department shall determine the need for a supplemental payment, and the amount of the payment, using prospec-
tive budgeting based on anticipated family composition and wages of 40 hours per week during the month at the adjusted gross 
monthly wage the participant is expected to receive. 

3. The supplemental payment shall equal the cash value of the combined CA and Food Stamp Program benefits the participant is 
eligible to receive for the month minus the anticipated adjusted gross monthly wages from the subsidized placement. 

B. Emergency supplemental payments. The Department shall provide an emergency supplemental payment to a JOBSTART participant 
if the adjusted gross wages the participant is expected to receive in a benefit month, plus any supplemental payments already made for 
that month, are less than the cash value of the monthly food stamp allotment for the participant’s household. The Department shall 
provide an emergency payment no later than 10 days after the date: 
1. The participant requests an emergency payment, or 
2. The Department receives information from the employer which indicates the need for an emergency payment. 

C. Reconciliation supplemental payments. 
1. The Department shall provide a reconciliation supplemental payment to a JOBSTART participant who receives less in adjusted 

gross wages in a benefit month than the cash value of the combined CA and Food Stamp Program benefits which the participant 
is eligible to receive for that month due to a reduction in available work hours by the employer. 

2. The Department shall issue the reconciliation supplemental payment no later than the 10th day of the month following the benefit 
month. 

3. The reconciliation supplemental payment, plus the adjusted gross wages and any other supplemental payments already received 
for the benefit month, shall not exceed the cash value of the combined CA and Food Stamp Program benefits the participant was 
eligible to receive for the benefit month. 
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Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section R6-12-1305 renumbered to R6-12-1304; new Section renumbered from 

R6-12-1306 and amended effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 
97-3). 

Editor’s Note: The following Section was renumbered and a new Section was renumbered and amended under an exemption from 
the provisions of A.R.S. Title 41, Chapter 6, pursuant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 
means the Department did not submit notice of proposed rulemaking to the Secretary of State for publication in the Arizona Adminis-
trative Register; the Department did not submit these rules to the Governor’s Regulatory Review Council for review and approval; and 
the Department was not required to hold public hearings on this Section. 

R6-12-1306. Sanctions 
A. If a recipient fails or refuses to comply with JOBSTART participation requirements without good cause the Department shall decrease 

the CA grant using the progressive sanction process described in R6-12-316.  
B. Good cause is limited to the following circumstances: 

1. The participant has been referred to a job or employment which is the subject of a strike, lockout, work stoppage, or other bona 
fide labor dispute; 

2. The job requires the participant to join a company union or to resign or refrain from joining a bona fide labor organization; 
3. The participant was incarcerated or ordered to make a court appearance; 
4. Severe weather conditions prevented the participant and other persons similarly situated from traveling to or participating in the 

employment activity; 
5. The participant or the participant’s dependent child suffers a debilitating illness or incapacity; or 
6. The participant has a family crisis, such as: 

a. Catastrophic loss of home to fire, flood, or other natural disaster; or 
b. Death of an immediate family member. 

C. JOBS shall determine if good cause exists. 
D. The Department shall apply the appropriate progressive sanction reduction against the monthly CA benefit amount the assistance unit 

is entitled to receive for the month the sanction is applied. 
E. The progressive sanction benefit reduction shall continue for a minimum of 1 month and until the person complies with JOBS re-

quirements or becomes exempt from JOBS participation. 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section R6-12-1306 renumbered to R6-12-1305; new Section renumbered from 

R6-12-1307 and amended effective July 31, 1997, under an exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 
97-3). 

Editor’s Note: The following Section was renumbered under an exemption from the provisions of A.R.S. Title 41, Chapter 6, pur-
suant to Laws 1997, Ch. 300, § 74 (A). Exemption from A.R.S. Title 41, Chapter 6 means the Department did not submit notice of pro-
posed rulemaking to the Secretary of State for publication in the Arizona Administrative Register; the Department did not submit this 
change to the Governor’s Regulatory Review Council for review and approval; and the Department was not required to hold public 
hearings on this change. 

R6-12-1307. Renumbered 

Historical Note 
Adopted effective November 9, 1995 (Supp. 95-4). Section R6-12-1307 renumbered to R6-12-1306 effective July 31, 1997, under an 

exemption from the provisions of A.R.S. Title 41, Chapter 6 (Supp. 97-3). 

ARTICLE 14. GRANT DIVERSION 

R6-12-1401. Definitions 
“Grant Diversion Payment Period” means the time period that begins the first day of the first eligible month and ends the last 
 day of the third eligible month. 

Historical Note 
New Section made by final rulemaking at 19 A.A.R. 1638, effective August 4, 2013 (Supp. 13-2). 

R6 -12-1402. Eligibility for Grant Diversion 
The Department shall offer a Cash Assistance applicant the option of receiving a lump sum Grant Diversion cash benefit when 
 the applicant satisfies all of the following eligibility criteria: 

1. The assistance unit includes an adult parent or non-parent caretaker relative; 
2. The assistance unit meets all CA financial and non-financial eligibility criteria, except that the adult parent or nonparent 
 caretaker relative is exempt from the following: 

a. The child support requirements in R6-12-311; 
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b. The Jobs program participation requirements in R6-12-313; 
c. The Personal Responsibility Agreement in R6-12-302; and 
d. The TPEP employment and education requirements in R6-12-606; 

3. The assistance unit is eligible for a CA cash benefit of at least one dollar in either the month of application or either of 
 the two months following the month of application; 
4. An adult assistance unit member is immediately available for full-time employment and the adult satisfies at least one 
 of the following requirements: 

a. Was employed in the month the application was received or in at least one of the 12 months preceding the month 
 that the application was received; 
b. Has a verified offer of full-time employment that will begin within the three month Grant Diversion payment 
 period; or 
c. Has successfully completed an educational, vocational, or job training program in the month the application was 
 received or in one of the six months preceding the month that the application was received; 

5. An adult parent or non-parent caretaker relative in the assistance unit completes and signs the Grant Diversion Applicant 
 Agreement form, which includes the adult’s agreement that the short term Grant Diversion cash benefit shall 
 assist and support the adult in securing full-time employment within 90 days of the application date in order to enable 
 the assistance unit to become self-sufficient; 
6. The assistance unit has not received a Grant Diversion cash benefit in the 12 months preceding the month that the 
 application was received; and 
7. The assistance unit is not currently being sanctioned under R6-12-316. 

Historical Note 
New Section made by final rulemaking at 19 A.A.R. 1638, effective August 4, 2013 (Supp. 13-2). 

R6-12-1403. Amount of the Grant Diversion Cash Benefit 
The Department shall provide an eligible assistance unit a nonrecurring lump sum cash benefit in an amount equal to three 
 times the maximum monthly cash benefit for which the assistance unit would be eligible in the Cash Assistance program, 
 based on zero countable income. The Department shall provide the cash benefit to financially assist an adult assistance unit 
 member in securing full-time employment within the three month Grant Diversion payment period. 

Historical Note 
New Section made by final rulemaking at 19 A.A.R. 1638, effective August 4, 2013 (Supp. 13-2). 

R6-12-1404. Treatment of Changes During the Grant Diversion Payment Period 
A. The Department shall exempt the assistance unit from the change reporting requirements in R6-12-901 during the three 
 month Grant Diversion payment period. 
B. When the Department receives a request to add a member to the assistance unit during the three month Grant Diversion 
 payment period, the Department shall comply with subsections (B)(1) through (B)(3). 

1. The Department shall redetermine eligibility including the added member. The Department shall add the new member, 
 effective the date the request is received, only when the assistance unit remains eligible. 
2. When the assistance unit remains eligible, the Department shall add the new member, effective the date the Department 
 receives the request to add the member, and recalculate the assistance unit’s Grant Diversion benefit amount. 
 The Department shall issue the assistance unit a supplemental payment when the amount of the recalculated cash benefit 
 amount exceeds the amount of the cash benefit that was issued to the assistance unit. The supplemental payment 
 shall be a prorated amount from the date the Department received the request to add the member through the end of 
 the three-month Grant diversion payment period. 
3. When the recalculated Grant Diversion cash benefit amount is less than the cash benefit that was issued to the assistance 
 unit, the Department shall not add the member to the assistance unit and shall not write an overpayment. 

Historical Note 
New Section made by final rulemaking at 19 A.A.R. 1638, effective August 4, 2013 (Supp. 13-2). 
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41-1954. Powers and duties 

A. In addition to the powers and duties of the agencies listed in section 41-1953, subsection E, 

the department shall: 

1. Administer the following services: 

(a) Employment services, which shall include manpower programs and work training, field 

operations, technical services, unemployment compensation, community work and training and 

other related functions in furtherance of programs under the social security act, as amended, the 

Wagner-Peyser act, as amended, the federal unemployment tax act, as amended, 33 United States 

Code, the family support act of 1988 (P.L. 100-485) and other related federal acts and titles. 

(b) Individual and family services, which shall include a section on aging, services to children, 

youth and adults and other related functions in furtherance of social service programs under the 

social security act, as amended, title IV, grants to states for aid and services to needy families 

with children and for child-welfare services, title XX, grants to states for services, the older 

Americans act, as amended, the family support act of 1988 (P.L. 100-485) and other related 

federal acts and titles. 

(c) Income maintenance services, which shall include categorical assistance programs, special 

services unit, child support collection services, establishment of paternity services, maintenance 

and operation of a state case registry of child support orders, a state directory of new hires, a 

support payment clearinghouse and other related functions in furtherance of programs under the 

social security act, title IV, grants to states for aid and services to needy families with children 

and for child-welfare services, title XX, grants to states for services, as amended, and other 

related federal acts and titles. 

(d) Rehabilitation services, which shall include vocational rehabilitation services and sections for 

the blind and visually impaired, communication disorders, correctional rehabilitation and other 

related functions in furtherance of programs under the vocational rehabilitation act, as amended, 

the Randolph-Sheppard act, as amended, and other related federal acts and titles. 

(e) Administrative services, which shall include the coordination of program evaluation and 

research, interagency program coordination and in-service training, planning, grants, 

development and management, information, legislative liaison, budget, licensing and other 

related functions. 
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(f) Manpower planning, which shall include a state manpower planning council for the purposes 

of the federal-state-local cooperative manpower planning system and other related functions in 

furtherance of programs under the comprehensive employment and training act of 1973, as 

amended, and other related federal acts and titles. 

(g) Economic opportunity services, which shall include the furtherance of programs prescribed 

under the economic opportunity act of 1967, as amended, and other related federal acts and titles. 

(h) Intellectual disability and other developmental disability programs, with emphasis on referral 

and purchase of services. The program shall include educational, rehabilitation, treatment and 

training services and other related functions in furtherance of programs under the developmental 

disabilities services and facilities construction act, Public Law 91-517, and other related federal 

acts and titles. 

(i) Nonmedical home and community based services and functions, including department 

designated case management, housekeeping services, chore services, home health aid, personal 

care, visiting nurse services, adult day care or adult day health, respite sitter care, attendant care, 

home delivered meals and other related services and functions. 

2. Provide a coordinated system of initial intake, screening, evaluation and referral of persons 

served by the department. 

3. Adopt rules it deems necessary or desirable to further the objectives and programs of the 

department. 

4. Formulate policies, plans and programs to effectuate the missions and purposes of the 

department. 

5. Employ, determine the conditions of employment and prescribe the duties and powers of 

administrative, professional, technical, secretarial, clerical and other persons as may be necessary 

in the performance of its duties, contract for the services of outside advisors, consultants and 

aides as may be reasonably necessary and reimburse department volunteers, designated by the 

director, for expenses in transporting clients of the department on official business. 

6. Make contracts and incur obligations within the general scope of its activities and operations 

subject to the availability of funds. 

7. Contract with or assist other departments, agencies and institutions of the state, local and 

federal governments in the furtherance of its purposes, objectives and programs. 
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8. Be designated as the single state agency for the purposes of administering and in furtherance 

of each federally supported state plan. 

9. Accept and disburse grants, matching funds and direct payments from public or private 

agencies for the conduct of programs that are consistent with the overall purposes and objectives 

of the department. 

10. Provide information and advice on request by local, state and federal agencies and by private 

citizens, business enterprises and community organizations on matters within the scope of its 

duties subject to the departmental rules on the confidentiality of information. 

11. Establish and maintain separate financial accounts as required by federal law or regulations. 

12. Advise and make recommendations to the governor and the legislature on all matters 

concerning its objectives. 

13. Have an official seal that shall be judicially noticed. 

14. Annually estimate the current year's population of each county, city and town in this state, 

using the periodic census conducted by the United States department of commerce, or its 

successor agency, as the basis for such estimates and deliver such estimates to the economic 

estimates commission before December 15. 

15. Estimate the population of any newly annexed areas of a political subdivision as of July 1 of 

the fiscal year in which the annexation occurs and deliver such estimates as promptly as is 

feasible after the annexation occurs to the economic estimates commission. 

16. Establish and maintain a statewide program of services for persons who are both hearing 

impaired and visually impaired and coordinate appropriate services with other agencies and 

organizations to avoid duplication of these services and to increase efficiency. The department of 

economic security shall enter into agreements for the utilization of the personnel and facilities of 

the department of economic security, the department of health services and other appropriate 

agencies and organizations in providing these services. 

17. Establish and charge fees for deposit in the department of economic security prelayoff 

assistance services fund to employers who voluntarily participate in the services of the 

department that provide job service and retraining for persons who have been or are about to be 

laid off from employment. The department shall charge only those fees necessary to cover the 

costs of administering the job service and retraining services. 
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18. Establish a focal point for addressing the issue of hunger in Arizona and provide coordination 

and assistance to public and private nonprofit organizations that aid hungry persons and families 

throughout this state. Specifically such activities shall include: 

(a) Collecting and disseminating information regarding the location and availability of surplus 

food for distribution to needy persons, the availability of surplus food for donation to charity 

food bank organizations, and the needs of charity food bank organizations for surplus food. 

(b) Coordinating the activities of federal, state, local and private nonprofit organizations that 

provide food assistance to the hungry. 

(c) Accepting and disbursing federal monies, and any state monies appropriated by the 

legislature, to private nonprofit organizations in support of the collection, receipt, handling, 

storage and distribution of donated or surplus food items. 

(d) Providing technical assistance to private nonprofit organizations that provide or intend to 

provide services to the hungry. 

(e) Developing a state plan on hunger that, at a minimum, identifies the magnitude of the hunger 

problem in this state, the characteristics of the population in need, the availability and location of 

charity food banks and the potential sources of surplus food, assesses the effectiveness of the 

donated food collection and distribution network and other efforts to alleviate the hunger 

problem, and recommends goals and strategies to improve the status of the hungry. The state 

plan on hunger shall be incorporated into the department's state comprehensive plan prepared 

pursuant to section 41-1956. 

(f) Establishing a special purpose advisory council on hunger pursuant to section 41-1981. 

19. Establish an office to address the issue of homelessness and to provide coordination and 

assistance to public and private nonprofit organizations that prevent homelessness or aid 

homeless individuals and families throughout this state. These activities shall include: 

(a) Promoting and participating in planning for the prevention of homelessness and the 

development of services to homeless persons. 

(b) Identifying and developing strategies for resolving barriers in state agency service delivery 

systems that inhibit the provision and coordination of appropriate services to homeless persons 

and persons in danger of being homeless. 

(c) Assisting in the coordination of the activities of federal, state and local governments and the 

private sector that prevent homelessness or provide assistance to homeless people. 
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(d) Assisting in obtaining and increasing funding from all appropriate sources to prevent 

homelessness or assist in alleviating homelessness. 

(e) Serving as a clearinghouse on information regarding funding and services available to assist 

homeless persons and persons in danger of being homeless. 

(f) Developing an annual state comprehensive homeless assistance plan to prevent and alleviate 

homelessness. 

(g) Submitting an annual report to the governor, the president of the senate and the speaker of the 

house of representatives on the status of homelessness and efforts to prevent and alleviate 

homelessness. 

20. Cooperate with the Arizona-Mexico commission in the governor's office and with 

researchers at universities in this state to collect data and conduct projects in the United States 

and Mexico on issues that are within the scope of the department's duties and that relate to 

quality of life, trade and economic development in this state in a manner that will help the 

Arizona-Mexico commission to assess and enhance the economic competitiveness of this state 

and of the Arizona-Mexico region. 

B. If the department has responsibility for the care, custody or control of a child or is paying the 

cost of care for a child, it may serve as representative payee to receive and administer social 

security and veterans administration benefits and other benefits payable to such child. 

Notwithstanding any law to the contrary, the department: 

1. Shall deposit, pursuant to sections 35-146 and 35-147, such monies as it receives to be 

retained separate and apart from the state general fund on the books of the department of 

administration. 

2. May use such monies to defray the cost of care and services expended by the department for 

the benefit, welfare and best interests of the child and invest any of the monies that the director 

determines are not necessary for immediate use. 

3. Shall maintain separate records to account for the receipt, investment and disposition of funds 

received for each child. 

4. On termination of the department's responsibility for the child, shall release any funds 

remaining to the child's credit in accordance with the requirements of the funding source or in 

the absence of such requirements shall release the remaining funds to: 

(a) The child, if the child is at least eighteen years of age or is emancipated. 
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(b) The person responsible for the child if the child is a minor and not emancipated. 

C. Subsection B of this section does not pertain to benefits payable to or for the benefit of a child 

receiving services under title 36. 

D. Volunteers reimbursed for expenses pursuant to subsection A, paragraph 5 of this section are 

not eligible for workers' compensation under title 23, chapter 6. 

E. In implementing the temporary assistance for needy families program pursuant to Public Law 

104-193, the department shall provide for cash assistance to two parent families if both parents 

are able to work only on documented participation by both parents in work activities described in 

title 46, chapter 2, article 5, except that payments may be made to families who do not meet the 

participation requirements if: 

1. It is determined on an individual case basis that they have emergency needs. 

2. The family is determined to be eligible for diversion from long-term cash assistance pursuant 

to title 46, chapter 2, article 5. 

F. The department shall provide for cash assistance under temporary assistance for needy 

families pursuant to Public Law 104-193 to two parent families for no longer than six months if 

both parents are able to work, except that additional assistance may be provided on an individual 

case basis to families with extraordinary circumstances. The department shall establish by rule 

the criteria to be used to determine eligibility for additional cash assistance. 

G. The department shall adopt the following discount medical payment system for persons who 

the department determines are eligible and who are receiving rehabilitation services pursuant to 

subsection A, paragraph 1, subdivision (d) of this section: 

1. For inpatient hospital admissions and outpatient hospital services the department shall 

reimburse a hospital according to the tiered per diem rates and outpatient cost-to-charge ratios 

established by the Arizona health care cost containment system administration pursuant to 

section 36-2903.01, subsection H. 

2. The department's liability for a hospital claim under this subsection is subject to availability of 

funds. 

3. A hospital bill is considered received for purposes of paragraph 5 of this subsection on initial 

receipt of the legible, error-free claim form by the department if the claim includes the following 

error-free documentation in legible form: 

(a) An admission face sheet. 
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(b) An itemized statement. 

(c) An admission history and physical. 

(d) A discharge summary or an interim summary if the claim is split. 

(e) An emergency record, if admission was through the emergency room. 

(f) Operative reports, if applicable. 

(g) A labor and delivery room report, if applicable. 

4. The department shall require that the hospital pursue other third-party payors before 

submitting a claim to the department. Payment received by a hospital from the department 

pursuant to this subsection is considered payment by the department of the department's liability 

for the hospital bill. A hospital may collect any unpaid portion of its bill from other third party 

payors or in situations covered by title 33, chapter 7, article 3. 

5. For inpatient hospital admissions and outpatient hospital services rendered on and after 

October 1, 1997, if the department receives the claim directly from the hospital, the department 

shall pay a hospital's rate established according to this section subject to the following: 

(a) If the hospital's bill is paid within thirty days of the date the bill was received, the department 

shall pay ninety-nine per cent of the rate. 

(b) If the hospital's bill is paid after thirty days but within sixty days of the date the bill was 

received, the department shall pay one hundred per cent of the rate. 

(c) If the hospital's bill is paid any time after sixty days of the date the bill was received, the 

department shall pay one hundred per cent of the rate plus a fee of one per cent per month for 

each month or portion of a month following the sixtieth day of receipt of the bill until the date of 

payment. 

6. For medical services other than those for which a rate has been established pursuant to section 

36-2903.01, subsection H, the department shall pay according to the Arizona health care cost 

containment system capped fee-for-service schedule adopted pursuant to section 36-2904, 

subsection K or any other established fee schedule the department determines reasonable. 

H. The department shall not pay claims for services pursuant to this section that are submitted 

more than nine months after the date of service for which the payment is claimed. 

I. To assist in the location of persons or assets for the purpose of establishing paternity, 

establishing, modifying or enforcing child support obligations and other related functions, the 
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department has access, including automated access if the records are maintained in an automated 

database, to records of state and local government agencies, including: 

1. Vital statistics, including records of marriage, birth and divorce. 

2. State and local tax and revenue records, including information on residence address, employer, 

income and assets. 

3. Records concerning real and titled personal property. 

4. Records of occupational and professional licenses. 

5. Records concerning the ownership and control of corporations, partnerships and other business 

entities. 

6. Employment security records. 

7. Records of agencies administering public assistance programs. 

8. Records of the motor vehicle division of the department of transportation. 

9. Records of the state department of corrections. 

10. Any system used by a state agency to locate a person for motor vehicle or law enforcement 

purposes, including access to information contained in the Arizona criminal justice information 

system. 

J. Notwithstanding subsection I of this section, the department or its agents shall not seek or 

obtain information on the assets of an individual unless paternity is presumed pursuant to section 

25-814 or established. 

K. Access to records of the department of revenue pursuant to subsection I of this section shall 

be provided in accordance with section 42-2003. 

L. The department also has access to certain records held by private entities with respect to child 

support obligors or obligees, or individuals against whom such an obligation is sought. The 

information shall be obtained as follows: 

1. In response to a child support subpoena issued by the department pursuant to section 25-520, 

the names and addresses of these persons and the names and addresses of the employers of these 

persons, as appearing in customer records of public utilities and cable television companies. 

2. Information on these persons held by financial institutions. 

M. Pursuant to department rules, the department may compromise or settle any support debt 

owed to the department if the director or an authorized agent determines that it is in the best 

interest of the state and after considering each of the following factors: 
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1. The obligor's financial resources. 

2. The cost of further enforcement action. 

3. The likelihood of recovering the full amount of the debt. 

N. Notwithstanding any law to the contrary, a state or local governmental agency or private 

entity is not subject to civil liability for the disclosure of information made in good faith to the 

department pursuant to this section.  

 

46-134. Powers and duties; expenditure; limitation 

The state department shall: 

1. Administer all forms of public relief and assistance except those that by law are administered 
by other departments, agencies or boards. 

2. Develop a section of rehabilitation for the visually impaired that shall include a sight 
conservation section, a vocational rehabilitation section in accordance with the federal vocational 
rehabilitation act, a vending stand section in accordance with the federal Randolph-Sheppard act 
and an adjustment service section that shall include rehabilitation teaching and other social 
services deemed necessary, and shall cooperate with similar agencies already established. The 
administrative officer and staff of the section for the blind and visually impaired shall be 
employed only in the work of that section. 

3. Assist other departments, agencies and institutions of the state and federal governments, when 
requested, by performing services in conformity with the purposes of this title. 

4. Act as agent of the federal government in furtherance of any functions of the state department. 

5. Carry on research and compile statistics relating to the entire public welfare program 
throughout this state, including all phases of dependency and defectiveness. 

6. Cooperate with the superior court in cases of delinquency and related problems. 

7. Develop plans in cooperation with other public and private agencies for the prevention and 
treatment of conditions giving rise to public welfare and social security problems. 

8. Make necessary expenditures in connection with the duties specified in paragraphs 5, 6, 7, 13 
and 14 of this subsection. 

9. Have the power to apply for, accept, receive and expend public and private gifts or grants of 
money or property on the terms and conditions as may be imposed by the donor and for any 
purpose provided for by this chapter. 
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10. Make rules, and take action necessary or desirable to carry out the provisions of this title, that 
are not inconsistent with this title. 

11. Administer any additional welfare functions required by law. 

12. If a tribal government elects to operate a cash assistance program in compliance with the 
requirements of the United States department of health and human services, with the review of 
the joint legislative budget committee, provide matching monies at a rate that is consistent with 
the applicable fiscal year budget and that is not more than the state matching rate for the aid to 
families with dependent children program as it existed on July 1, 1994. 

13. Furnish a federal, state or local law enforcement officer, at the request of the officer, with the 
current address of any recipient if the officer furnishes the agency with the name of the recipient 
and notifies the agency that the recipient is a fugitive felon or a probation, parole or community 
supervision violator or has information that is necessary for the officer to conduct the official 
duties of the officer and the location or apprehension of the recipient is within these official 
duties. 

14. In conjunction with Indian tribal governments, request a federal waiver from the United 
States department of agriculture that will allow tribal governments that perform eligibility 
determinations for temporary assistance for needy families programs to perform the food stamp 
eligibility determinations for persons who apply for services pursuant to section 36-2901, 
paragraph 6, subdivision (a). If the waiver is approved, the state shall provide the state matching 
monies for the administrative costs associated with the food stamp eligibility based on federal 
guidelines. As part of the waiver, the department shall recoup from a tribal government all 
federal fiscal sanctions that result from inaccurate eligibility determinations.  

 

 

46-292. Eligibility for assistance 

A. A family without a dependent child in the household may not receive cash assistance. 

B. Cash assistance may be given under this title to any dependent child and member of a needy 
family: 

1. Who has established residence in Arizona at the time of application and is either: 

(a) A citizen by birth or naturalization.  

(b) A qualified alien who entered the United States on or before August 21, 1996. 
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(c) A qualified alien who entered the United States as a member of one of the exception groups 
under Public Law 104-193, section 412, in which case the person shall be determined eligible in 
accordance with Public Law 104-193. 

(d) Defined as a qualified alien by the attorney general of the United States under the authority of 
Public Law 104-208, section 501.  

For the purposes of subdivisions (b) and (c) of this paragraph, "qualified alien" means a person 
who is defined as a qualified alien under Public Law 104-193, section 431. 

2. If the parent or parents of the dependent child or the nonparent relative head of household 
receiving assistance, if employable, does not refuse to accept available employment. The 
department shall assess the applicant's employability at the time of initial application for 
assistance to establish a self-sufficiency diversion option, if appropriate, before benefit issuance. 
The determination of employability and the conditions under which employment shall be 
required shall be determined by the state department, except that claimed unemployability 
because of physical or mental incapacity shall be determined by the state department in 
accordance with this title. 

3. If the parent or parents of the dependent child or the nonparent head of household in a needy 
family has not, within one year prior to application, or while a recipient, transferred or assigned 
real or personal property with the intent to evade federal or state eligibility requirements. 
Transfer of property with retention of a life estate for the purpose of qualifying for assistance is 
prohibited. Where fair consideration for the property was received, no inquiry into motive is 
necessary. A person found ineligible under this section shall be ineligible for such time as the 
state department determines. 

4. Who meets the requirements of this section and department rule to qualify as part of the 
assistance unit. 

C. Qualified aliens entering the United States after August 21, 1996 are ineligible for benefits for 

a period of five years beginning on their date of entry, except for Cuban and Haitian entrants as 

defined in section 501(e)(2) of the refugee education assistance act of 1980 and exceptions 

provided under Public Law 104-193 (personal responsibility and work opportunity reconciliation 

act of 1996) and Public Law 105-32 (balanced budget act of 1997). 

D. A parent or any other relative who applies for or receives cash assistance under this title on 

behalf of a child shall cooperate with the department by taking the following actions: 

1. Providing information regarding the identity of the child's father and mother and other 

pertinent information including their names, social security numbers and current addresses or a 
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sworn statement that attests to the lack of this information and that is accompanied by facts 

supporting the asserted lack of information. 

2. Appearing at interviews, hearings and legal proceedings. 

3. Submitting and having the child submit to genetic testing. 

4. Signing authorizations for third parties to release information concerning the applicant or the 

child, or both. 

5. In cases in which parentage has not been established, providing a sworn statement alleging 

paternity and setting forth facts establishing a reasonable possibility of the requisite sexual 

contact between the parties. 

6. Supplying additional information the department requires. 

E. The department shall sanction a recipient who, without good cause as prescribed in subsection 

F of this section, fails to cooperate with child support enforcement efforts according to the 

sanction provisions of section 46-300. 

F. One or more of the following circumstances constitute good cause for failure to cooperate 

with child support enforcement efforts: 

1. Cooperation may result in physical or emotional harm to the parent, child for whom support is 

sought or caretaker relative with whom the child is living. 

2. Legal proceedings for adoption of the child for whom support is sought are pending before a 

court. 

3. The participant has been working, for less than ninety days, with a public or licensed private 

social agency on the issue of whether to allow the child for whom support is sought to be 

adopted. 

4. The child for whom support is sought was conceived as a result of sexual assault pursuant to 

section 13-1406 or incest. 
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G. A person claiming good cause has twenty days from the date the good cause claim is provided 

to the agency to supply evidence supporting the claim. When determining whether the parent or 

relative is cooperating with the agency as provided in subsection D of this section, the agency 

shall require: 

1. If the good cause exception in subsection F, paragraph 1 of this section is claimed, law 

enforcement, court, medical, criminal, psychological, social service or governmental records or 

sworn statements from persons with personal knowledge of the circumstances that indicate that 

the alleged parent or obligor might inflict physical harm on the parent, child or caretaker relative. 

2. If the good cause exception in subsection F, paragraph 2 of this section is claimed, court 

documents that indicate that legal proceedings for adoption are pending before a court of 

competent jurisdiction. 

3. If the good cause exception in subsection F, paragraph 3 of this section is claimed, records 

from a public or licensed private social services agency showing that placing the child for whom 

support is sought is under consideration. 

4. If the good cause exception in subsection F, paragraph 4 of this section is claimed, law 

enforcement, court, medical, criminal, psychological, social service or governmental records or 

sworn statements from persons with personal knowledge of the circumstances surrounding the 

conception of the child that indicate the child was conceived as a result of sexual assault pursuant 

to section 13-1406 or incest. 

H. Notwithstanding subsection B of this section and except as provided in subsection I of this 

section, a dependent child or children who are born during one of the following time periods are 

not eligible for assistance under this title: 

1. The period in which the parent or other relative is receiving assistance benefits. 

2. The temporary period in which the parent or other relative is ineligible pursuant to a penalty 

imposed by the department for failure to comply with benefit eligibility requirements, after 

which the parent or other relative is eligible for a continuation of benefits. 
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3. Any period after November 1, 1995 that is less than sixty months between a voluntary 

withdrawal from program benefits or a period of ineligibility for program benefits which 

immediately followed a period during which program benefits were received and a subsequent 

reapplication and eligibility approval for benefits. 

I. The following exceptions apply to subsection H of this section: 

1. The department shall allow an increase in cash assistance under the program for a dependent 

child or children born as a result of an act of sexual assault as prescribed in section 13-1406 or 

incest. The department shall ensure that the proper law enforcement authorities are notified of 

allegations of sexual assault or incest made pursuant to this paragraph. For the purposes of this 

paragraph, "an act of sexual assault" includes sexual assault of a spouse if the offense was 

committed before August 12, 2005. 

2. For those parents or other relatives who are currently authorized for cash assistance the 

department shall allow an increase in cash assistance under the program as a result of the birth of 

a child or children to the parent or other relative only if the birth occurred within ten months of 

the initial eligible month. The department may use only the additional child or children who are 

born from the pregnancies covered in this subsection in computing the additional benefit. 

3. The department shall allow an increase in cash assistance for any dependent child born to a 

parent who has not received cash assistance under this title for at least twelve consecutive 

months if the child is born within the period beginning ten months after the twelve consecutive 

month period and ending ten months after the parent resumes receiving cash assistance. 

4. A dependent child or children who were born during a period in which the custodial parent 

received cash assistance through the Arizona works program shall be eligible to receive 

assistance under this title. 

5. A dependent child or children who were born within ten months after the custodial parent 

received cash assistance through the Arizona works program shall be eligible to receive 

assistance under this title. 
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J. The department shall calculate the sixty-month time period referenced in subsection H, 

paragraph 3 of this section in the following manner: 

1. For persons who are receiving cash assistance on November 1, 1995, the sixty-month time 

period begins on November 1, 1995. A subsequent sixty-month time period begins immediately 

after the previous period ends if the person is receiving cash assistance through two sixty-month 

periods. If the individual is not receiving cash assistance at the end of the previous sixty-month 

period, any subsequent sixty-month time period begins on the date when cash assistance became 

effective again, regardless of when the person received an actual payment. 

2. For persons who begin receiving cash assistance after November 1, 1995, the sixty-month 

time period begins on the date cash assistance becomes effective, regardless of when the person 

received an actual payment. A subsequent sixty-month period begins as provided in paragraph 1 

of this subsection. 

K. In calculating a parent's or any other relative's benefit increase that arises from any general 

increase that has been approved for all program recipients, the department shall not consider a 

child or children born under the time periods listed in subsection H of this section. 

L. For the parents or other relatives who have additional children for whom they receive no cash 

assistance payment under subsection H of this section, the department shall make any necessary 

program amendments or request any necessary federal waivers to allow the parents or other 

relatives to earn income in an amount equal to the disallowed cash assistance payment without 

affecting their eligibility for assistance. 

M. The director shall adopt rules: 

1. To implement this section, including rules to define the investigatory steps that must be taken 

to confirm that an act of sexual assault or incest led to the birth of a dependent child or children. 

2. That require the department to inform both verbally and in writing the parents and other 

relatives who are receiving assistance under this article of the specific family planning services 
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that are available to them while they are enrolled as eligible persons in the Arizona health care 

cost containment system. 

N. Nothing in this section shall be construed to prevent an otherwise eligible child who is not 

included in the family's calculation of benefits under this article from being eligible for coverage 

under title 36, chapter 29 or for any services that are directly linked to eligibility for the 

temporary assistance for needy families program. 

O. Assistance shall not be denied or terminated under this article because the principal wage 

earner works one hundred or more hours per month. 

P. Except as provided in paragraph 2 of this subsection, all members of a needy family, including 

stepparents, must meet the same financial eligibility criteria established in this title, by 

department rule and as follows: 

1. The department shall include all income from every source available to a needy family 

requesting cash assistance, except income that is required to be disregarded by this subsection 

and as determined by the department in rules. For the amount of income that is received from 

employment, each month every employed person is entitled to receive an earned income 

disregard of ninety dollars plus an additional thirty per cent of the remaining earned income. A 

needy family that includes an employed person is entitled to an earned income disregard equal to 

the actual amount billed to the household for the care of an adult or child dependent household 

member, up to two hundred dollars a month for a child under two years of age and up to one 

hundred seventy-five dollars a month for each other dependent. This dependent care disregard is 

allowed only if the expense is necessary to allow the household member to become or remain 

employed or to attend postsecondary training or education that is preparatory to employment. 

2. The total gross countable income of a needy family that includes a nonparent relative head of 

household who is not applying for or receiving cash assistance and who is requesting cash 

assistance only for a dependent child shall not exceed one hundred thirty per cent of the federal 

poverty guidelines. 
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Q. If the total gross countable income in subsection P, paragraph 2 of this section does not 

exceed one hundred thirty per cent of the federal poverty guidelines, in determining benefit 

amount, the department shall exclude the income of all members of the needy family except for 

the income of the eligible dependent child for whom cash assistance is requested. 

R. For the purposes of eligibility and benefit amount, only the income of the dependent child is 

considered for a child only case. 

S. Any parent or other relative who applies for or receives cash assistance under this article on 

behalf of a dependent child who is between six and sixteen years of age shall ensure that the 

child is enrolled in and attending school. An initial applicant is ineligible for benefits until the 

applicant's dependent children are verified to be enrolled in and attending an educational 

program. The department of education shall assist the department of economic security in 

obtaining verification of school enrollment and attendance. The director of the department of 

economic security may adopt rules for granting good cause exceptions from this subsection. The 

department of economic security shall sanction a recipient who fails, without good cause, to 

ensure school enrollment and attendance according to section 46-300. 

T. Any parent or other relative who applies for or receives cash assistance under this section on 

behalf of a dependent child shall ensure that the child is immunized in accordance with the 

schedule of immunizations pursuant to section 36-672. The director of the department of 

economic security may adopt rules for granting good cause exceptions from this subsection. The 

department of economic security shall sanction a recipient, in accordance with section 46-300, 

who fails, without good cause, to obtain the required immunizations for a dependent child unless 

the recipient submits to the department of economic security the documentation described in 

section 15-873.  
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   February 7, 2017    AGENDA ITEM:  E-3 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)   
  
FROM:    Shama Thathi, Staff Attorney 
    
DATE :       January 24, 2017 
 
SUBJECT:  DEPARTMENT OF HEALTH SERVICES (F-17-0207) 
  Title 9, Chapter 2, Article 1, Smoke-Free Arizona 
_____________________________________________________________________ ______ 
      
COMMENTS ON THE FIVE-YEAR-REVIEW REPORT 
 
 Purpose of the Agency and Number of Rules in the Report 
   
 The purpose of the Arizona Department of Health Services (Department) is “to protect 
the physical and mental health of the people of this state and to promote the highest standards for 
licensed health care institutions, emergency services, and care facilities for adults and children.” 
Laws 2010, Ch. 8, § 3. 
 
 This five-year-review report covers twelve rules in A.A.C. Title 9, Chapter 2, Article 1, 
related to the Smoke-Free Arizona Act. The rules establish a “reasonable distance” around 
ventilation systems, windows, and entrances where smoking is prohibited to prevent smoke from 
entering a public place or non-vehicle place of employment. Additionally, the rules specify 
individual and proprietor responsibilities, signage requirements, requirements for retail tobacco 
stores and outdoor patios where smoking is permitted, conditions under which smoking is 
prohibited in private residences, and rules related to enforcement. 
 
 Year that Each Rule was Last Amended or Newly Made  
 
 All of the rules were made by exempt rulemaking on May 1, 2007. 
 
 Proposed Action 
 
 The Department does not plan to amend the rules unless substantive issues arise.   
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 Substantive or Procedural Concerns 
 
 None. 
 
Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 
1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 

Yes. The Department has certified that it is in compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
 
 Yes. The Department indicates that the rules are effective in achieving their objectives 
with the exception of R9-2-108 and R9-2-110. R9-2-108 could be made more effective by 
clarifying how the limits of an outdoor patio should be delineated to distinguish the outdoor patio 
area from outdoor space that is not subject to the rule. Lastly, R9-2-110 should be amended to 
maintain consistency among subsections (1), (3), and (4).  
 
3. Has the agency received any written criticisms of the rules during the last five years, 

including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 
 
No. The Department indicates that it has not received any written criticisms of the rules 

during the last five years. However, the Department has received several written concerns about 
smoke infiltrating apartments through other apartments in multi-family dwellings.1 Private 
residences are exempt from requirements in A.R.S. § 36-601.01 and are not covered under the 
rules being reviewed in this report.   

 
4. Has the agency analyzed whether the rules are authorized by statute? 

 
Yes. The Department cites to A.R.S. §§ 36-132(A)(7) and 36-136(F) as general authority. 

Under A.R.S. § 36-136(F), the Department “may make and amend rules necessary for the proper 
administration and enforcement of the laws relating to the public health.”  

 
As for specific statutory authority, the Department cites to A.R.S. § 36-601.01, which 

states that the Department “may promulgate rules for the implementation and enforcement of the 
[Smoke-Free Arizona Act].”  
 
5. Has the agency analyzed the rules’ consistency with other rules and statutes? 
 

Yes. The Department indicates that the rules are consistent with other rules and statutes.  
 
 
 
 

                                                             
1 The written comments have been included as an attachment to the five-year-review report. 
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6. Has the agency analyzed the current enforcement status of the rules?   
 
 Yes. The Department indicate that the rules are enforced as written by the Department 
and county health departments or environmental health departments. 
 
7. Has the agency analyzed whether the rules are clear, concise, and understandable?  
 

Yes. The Department indicates that the rules are clear, concise, and understandable with 
one exception. In R9-2-101, the definition of “private residence” should be amended to clarify 
that a hotel or motel room is not a private residence even though, like a heath care institution, an 
individual may live and sleep there for an extensive period of time.   

 
8. Has the agency analyzed whether: 

 
a. The rules are more stringent than corresponding federal law?   

 
 Yes. The Department indicates that the rules are consistent with federal law. 
 

b. There is statutory authority to exceed the requirements of federal law? 
 

Not applicable. 
 

9. For rules adopted after July 29, 2010, has the agency analyzed whether: 
 

a. The rules require issuance of a regulatory permit, license or agency 
authorization?   

 
Not applicable. The rules were adopted before July 29, 2010.  

 
b. It is in compliance with the general permit requirements of A.R.S. § 41-1037 

or explained why it believes an exception applies? 
 
Not applicable. 

 
10. Has the agency indicated whether it completed the course of action identified in the 

previous five-year-review report? 
 

 Yes. In the five-year-review report approved in 2012, the Department stated that it did 
not plan to amend the rules unless substantive issues arise. No substantive issues have arisen, so 
the Department has adhered to the plan. 
 
Conclusion 
 

The Department does not plan to amend the rules unless substantive issues arise. The 
report meets the requirements of A.R.S. § 41-1056 and R1-6-301. This analyst recommends the 
report be approved. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:  February 7, 2017    AGENDA ITEM: E-3 
 
 
TO:  Members of the Governor’s Regulatory Review Council  
  
FROM:    GRRC Economic Team 
    
DATE :       January 24, 2017 

 
SUBJECT:  ARIZONA DEPARTMENT OF HEALTH SERVICES (F-17-0207) 
  Title 9, Chapter 2, Article 1, Smoke-Free Arizona  
______________________________________________________________________ ______ 
      

I have reviewed the five-year-review report for the Arizona Department of Health 
Services (Department) A.A.C. Title 9, Chapter 2, Article 1.  

 
An economic, small business, and consumer impact statement was not prepared as part of 

the 2007 rulemaking package, but the W.P Carey School of Business at Arizona State University 
(ASU) conducted an economic effect study at the Department’s request in 2006. The five-year 
review reflected on this analysis. The following includes comments on the analysis provided for 
compliance with A.R.S. § 41-1056.  
 
1. Economic Impact Comparison 
 
 9 A.A.C. 2, Article 1 was created to specify requirements to implement and enforce a 
statewide smoking ban in most public places and places of employment as set by Proposition 201 
in November of 2006. The rules went into effect May 1st, 2007. Specifically, the rules establish a 
“reasonable distance” from entrances, windows, and ventilation systems where smoking is 
prohibited. It also specifies a prohibition against smoking in or near public places or non-vehicle 
places of employment, in addition to specifying when smoking is prohibited in private 
residences. The rule further clarifies requirements for retail tobacco and outdoor patios where 
smoking is permitted. Finally, the rules specify means for enforcement of these rules.   

  
 The rules were created by exempt rulemaking and were published effective May 1, 2007. 
The act proposing the smoking ban was approved by the majority of Arizona voters in November 
of 2006, implying that these voters believed that the benefits to the health and safety of 
Arizonans outweighed the costs. An economic study was submitted by ASU in 2008 on the 
economic effect of the smoking ban on the restaurant and bar industry in Arizona. At the time, 
the report stated that the smoking ban “did not result in any distinguishable large-scale economic 
effect on the restaurant or bar industry in the state.” Survey data used also stated that the ban 
seemed to have a “negative effect on some businesses and a positive effect on others.”  

 



2 | P a g e  
 

 Since the rules became effective in May 2007, the Department has compiled nine annual 
reports on the implementation of the program. This review shows a greater acceptance of the 
smoking ban over time. The Department states that the reduced number of violations (from 
eighteen in 2010-2011 to two in 2015-2016) and an increase in the number of complaints (up to 
1,425 in 2015-2016) shows that the public is in acceptance of the smoking ban. 

 
 On the basis of the studies, the Department estimates that the actual costs and benefits are 
generally consistent with the costs and benefits considered when developing the rules.  
     
2. Has the agency determined that the rules impose the least burden and costs to 

persons regulated by the rules? 
 
 The Department believes the rules as written impose the least burden and costs when 
meeting their objectives.  

 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 
 No analysis was received by the Department that compares the rules’ impact on this 
state's business competitiveness to the impact on businesses in other states under A.R.S. § 41-
1056(A)(7). 
 
4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval. 



ARIZONA DEPARTMENT 
OF HEALTH SERVICES 

December 21, 2016 

Nicole A. Ong, Chairperson 
Governor's Regulatory Review Council 
Arizona Department of Administration 
100 N. 15th Avenue, Suite 402 
Phoenix, AZ 85007 

RECEIVED 

DEC 2 3 2016 

GRRC 

RE: Report for A.A.C. Title 9, Chapter 2, Article 1, Smoke-Free Arizona 

Dear Ms. Ong: 

According to the five-year-review report schedule ofthe Governor's Regulatory Review 
Council (Council), a report for A.A.C. Title 9, Chapter 2, Article 1 is due to the Council no 
later than May 31, 2017. The Arizona Department of Health Services (Department) has 
reviewed A.A. C. Title 9, Chapter 2, Article 1, and is enclosing a report to the Council for 
these rules. 

The Department believes that this report complies with the requirements of A.R.S. § 41-
1056. A five-year-review summary, information that is identical for all the rules, 
information for individual rules, the rules reviewed, the general and specific authority, and 
the 2008 Economic Effect Report are included in the package. As described in the report, 
the Department does not plan to amend the rules in 9 A.A.C. 2, Article 1 at this time. 

The Department certifies that it is in compliance with A.R.S. § 41-1091. 

If you need any further information, please contact me at (602) 542-1020. 

Sincerely, 

Director's Designee 

RL:rms 
Enclosures 

Douglas A. Ducey 1 Governor Cara M. Christ, MD, MS I Director 

150 North 18th Avenue, Suite 500, Phoenix, AZ 85007-3247 P 1 602-542-1025 F I 602-542-1062 WI azhealth .gov 
Health and Wei/ness for all Arizonans 
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FIVE-YEAR-REVIEW SUMMARY 

 

Arizona Revised Statutes (A.R.S.) § 36-601.01(G)(11) requires the Arizona Department of Health 

Services (Department) to implement and enforce A.R.S. § 36-601.01, which was enacted as part of the 

Smoke-Free Arizona Act, and authorizes the Department to make rules for that purpose.  A.R.S. § 36-

601.01(G)(11) gave the Department exempt rulemaking authority until May 1, 2007 to adopt rules to 

implement and enforce a statewide smoking ban in most public places and places of employment under 

A.R.S. § 36-601.01.  The Department has adopted these rules in Arizona Administrative Code (A.A.C.) Title 

9, Chapter 2, Article 1, which became effective on May 1, 2007.  The rules establish a “reasonable distance” 

around entrances, windows, and ventilation systems where smoking is prohibited to prevent smoke from 

entering a public place or non-vehicle place of employment.  The rules also specify individual and proprietor 

responsibilities, signage requirements, conditions under which smoking is prohibited in private residences, 

requirements for retail tobacco stores and outdoor patios where smoking is permitted, and rules related to 

enforcement. 

The Department delegates the authority to respond to a complaint regarding compliance with A.R.S. 

§ 36-601.01 or 9 A.A.C. 2, Article 1 to the health departments or environmental health departments of all but 

one of Arizona’s counties.  After an analysis of the rules in 9 A.A.C. 2, Article 1, the Department has 

determined that the rules are effective; consistent with state and federal statutes and rules; enforced; and 

clear, concise, and understandable.  Although the Department has received several written concerns about 

smoking in areas that are not covered under A.R.S. § 36-601.01, the Department has received no written 

criticism of the rules.  The Department does not plan to amend the rules in 9 A.A.C. 2, Article 1 until 

substantive issues arise. 
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INFORMATION THAT IS IDENTICAL FOR ALL OF THE RULES 

 

1. Authorization of the rule by existing statutes 

The general statutory authority for the rules in 9 A.A.C. 2, Article 1 are A.R.S. §§ 36-136(A)(7) 

and 36-136(F).  

The specific statutory authority for the rules in 9 A.A.C. 2, Article 1 is A.R.S. § 36-601.01. 

2. The purpose of the rule 

The purpose of the rules in 9 A.A.C. 2, Article 1 is to specify requirements necessary to 

implement and enforce a statewide smoking ban in most public places and places of employment. 

3. Analysis of effectiveness in achieving the objective 

The rules in 9 A.A.C. 2, Article 1 are effective in achieving their respective objectives, although 

R9-2-108 and R9-2-110 could be improved as described under Information for Individual Rules. 

4. Analysis of consistency with state and federal statutes and rules 

The rules in 9 A.A.C. 2, Article 1 are consistent with state and federal statutes and rules. 

5. Status of enforcement of the rule 

The rules in 9 A.A.C. 2, Article 1 are enforced without difficulty by the Department and county 

health departments or environmental health departments. 

6. Analysis of clarity, conciseness, and understandability 

The rules in 9 A.A.C. 2, Article 1 are clear, concise, and understandable, although R9-2-101 

could be improved as described under Information for Individual Rules. 

7. Summary of the written criticisms of the rule received within the last five years 

The Department has received several written concerns about smoke infiltrating apartments from 

other apartments in multi-family dwellings, as shown in Attachment D.  However, private 

residences are exempt from requirements in A.R.S. § 36-601.01, according to A.R.S. § 36-

601.01(B)(1), and are not covered under the rules in 9 A.A.C. 2, Article 1.  The Department did 

not receive any written criticisms of the rules in the past five years. 

8. Economic, small business, and consumer impact comparison 

The rules in 9 A.A.C. 2, Article 1 were made by exempt rulemaking and published in the Arizona 

Administrative Register (A.A.R.) at 13 A.A.R. 1512, effective May 1, 2007.  Although an 

economic, small business, and consumer impact statement was not prepared as part of the 

rulemaking package, the W. P. Carey School of Business in the Arizona State University 

conducted a study of the economic effect of the Smoke-Free Arizona Act in December 2006 at 

the Department’s request.  This report (Attachment C) was submitted to the Department in 

August 2008 and compared the economic effect of the smoking ban on the restaurant and bar 



 5 

industry in Arizona.  The report stated that the smoking ban “did not result in any distinguishable 

large-scale economic effect on the restaurant or bar industry in the state.”  This conclusion was 

based on an analysis of aggregate sales data from the beginning of 1986 through the second 

quarter of 2008.  Two surveys of businesses in Arizona at which food or drinks are served 

(restaurants, bars, microbreweries, veterans and fraternal clubs, and government facilities) were 

also conducted, the first just prior to the implementation of the Smoke-Free Arizona Act (in 

February through April 2007) and a second in July and early August 2008.  On the basis of these 

surveys, the report stated that “the ban appears to have had a negative effect on some businesses 

and a positive effect on others.”  In communities that had a comprehensive smoking ban before 

the implementation of the Smoke-Free Arizona Act, A.R.S. § 36-601.01 had little to no effect.  

According to the report, some businesses with only indoor seating lost income to businesses with 

both indoor seating, in which smoking was prohibited, and outdoor patio seating, in which 

smoking was permitted. 

Since A.R.S. § 36-601.01 became effective in May 2007, the Department has prepared 

and published nine annual reports describing the implementation of the program.  The 2016 

Smoke-Free Arizona Annual Report is available at 

http://azdhs.gov/documents/preparedness/epidemiology-disease-control/smoke-free-

arizona/reports/sfa-annual-report-2016.pdf. 

Each report shows greater acceptance of the smoking ban and more compliance.  In the 

2016 Annual Report, the Department reported that a total of 25,833 educational visits, 

consultations, and on-site visits were conducted between May 1, 2015 and April 30, 2016.  A 

total of 1,425 complaints were received during that period, most related to people smoking 

outside within 20 feet of an entrance or ashtrays located within 20 feet of an entrance.  After the 

first year of implementation, the number of complaints received has remained fairly level.  The 

number of notices of violation has decreased since the 2012 Annual Report. A total of 18 were 

issued statewide between May 1, 2010 and April 30, 2011, while only two were issued between 

May 1, 2015 and April 30, 2016.  Most of these notices of violation were issued to proprietors 

who allowed employees, customers, or visitors to smoke inside public places or places of 

employment.  According to the 2016 Annual Report, the proprietors that were issued these 

notices of violation corrected violations observed and did not face any civil money penalties. 

Persons affected by the rules in 9 A.A.C. 2, Article 1, include state and local government 

entities, businesses of all types, the owners or proprietors of those businesses, and the public.  

According to the Preamble of the Notice of Exempt Rulemaking, the costs associated with the 

rulemaking resulted from the Smoke-Free Arizona Act, which was approved by the majority of 
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those voting in November 2006, implying that these voters believed that the benefits to the health 

and safety welfare of Arizonans resulting from Smoke-Free Arizona Act outweighed the costs.  

The Department solicited and received more than 2,200 written comments while developing these 

rules and used these comments in making the rules that were adopted.  On the basis of the studies 

described above, the Department estimates that the actual costs and benefits experienced by 

persons affected by the rules are generally consistent with the costs and benefits considered in 

developing the rules. 

9. Summary of business competitiveness analyses of the rules 

The Department did not receive a business competitiveness analysis of the rules in the last five 

years. 

10. Status of the completion of action indicated in the previous five-year-review report 

In the 2012 Five-Year-Review Report, the Department stated that the Department did not plan to 

amend the rules in 9 A.A.C. 2, Article 1 until substantive issues arise.  No substantive issue has 

arisen, so the Department has adhered to the plan. 

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to regulated 

persons by the rule, including paperwork and other compliance costs, necessary to achieve 

the underlying regulatory objective 

The Department has determined that the rules in 9 A.A.C. 2, Article 1 impose the least burden 

and costs to persons regulated by the rules, including paperwork and other compliance costs, 

necessary to achieve the underlying regulatory objective, despite the minor improvements that 

may be made to the rules. 

12. Analysis of stringency compared to federal laws 

The rules in 9 A.A.C. 2, Article 1 are consistent with federal laws. 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory permit, 

license, or agency authorization, whether the rule complies with section 41-1037 

The rules were adopted before July 29, 2010. 

14. Proposed course of action 

The Department does not plan to amend the rules in 9 A.A.C. 2, Article 1 until substantive issues 

arise. 
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INFORMATION FOR INDIVIDUAL RULES 

 

R9-2-101. Definitions 

2. Objective of the rule 

The objective of the rule is to define terms and phrases used in the Article to enable the reader to 

clearly understand the requirements of the Article and allow for consistent interpretation. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable but could be improved by revising the definition of 

“private residence.”  The definition of “private residence” could clarify that a hotel or motel room 

is not a private residence even though, like a health care institution, an individual may live and 

sleep in a hotel or motel room for a time.  Specific requirements for hotel and motel rooms are 

contained in A.R.S. § 36-601.01(B)(2). 

 

R9-2-102. Reasonable Distance 

2. Objective of the rule 

The objective of the rule is to provide the specific distance from an entrance, window, or 

ventilation system where smoking is not permitted and into which a proprietor shall not allow 

smoke to drift. 

 

R9-2-103. Individual Responsibilities 

2. Objective of the rule 

The objective of the rule is to establish an individual’s responsibility not to smoke in an area 

where smoking is not permitted under A.R.S. § 36-601.01 or R9-2-102 and to stop smoking 

immediately when requested to do so by a proprietor. 

 

R9-2-104. Proprietor Responsibilities 

2. Objective of the rule 

The objective of the rule is to establish a proprietor’s responsibilities under A.R.S. § 36-601.01 

and this Article, including how responsibility is allocated when a building or facility is under the 

control of multiple proprietors, and to specify that a proprietor may declare that smoking is 

prohibited in an entire establishment, facility, or outdoor area. 

 

R9-2-105. Sign Requirements 

2. Objective of the rule 
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The objective of the rule is to specify the size, content, and posting requirements for signs to 

comply with A.R.S. § 36-601.01(E). 

 

R9-2-106. Private Residence 

2. Objective of the rule 

The objective of the rule is to specify that, although A.R.S. § 36-601.01 does not apply to the 

private residence of an individual receiving services from a health care professional in the 

individual’s private residence, smoking is not permitted in: 

a. A health care professional’s private residence, in an area where the health care 

professional provides services to an individual, while the health care professional is 

providing services; or 

b. A private residence or parts thereof licensed or certified by the Department as an adult 

day care, a child care facility, or a child care group home. 

 

R9-2-107. Retail Tobacco Store 

2. Objective of the rule 

The objective of the rule is to establish the responsibilities of a proprietor of a retail tobacco store 

under A.R.S. § 36-601.01 and this Article, including preparing an affidavit stating the proprietor’s 

contention that the business is a retail tobacco store, maintaining the affidavit on the premises, 

and providing to the Department or the Department’s designee upon request documents 

supporting the proprietor’s contention that the business is a retail tobacco store. 

 

R9-2-108. Outdoor Patio 

2. Objective of the rule 

The objective of the rule is to establish the conditions under which a proprietor may designate an 

area as an outdoor patio where smoking is permitted. 

3. Analysis of effectiveness in achieving the objective 

The rule is effective in achieving its objective, but the rule may be improved by clarifying how 

the limits of an outdoor patio should be delineated to distinguish the outdoor patio area from 

outdoor space that is not an outdoor patio and not subject to this rule. 

 

R9-2-109. Complaint; Observation; Notification; Inspection 

2. Objective of the rule 

The objective of the rule is to specify: 
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a. The information a complaint must contain, 

b. The circumstances under which a complaint is required to be filed, and  

c. The actions the Department or the Department’s designee is required to take in response 

to a complaint. 

 

R9-2-110. Determination of Violation 

2. Objective of the rule 

The objective of the rule is to specify the factors the Department or the Department’s designee is 

required to consider in determining whether a violation of A.R.S. § 36-601.01 has occurred. 

3. Analysis of effectiveness in achieving the objective 

The rule is effective in achieving its objective but could be improved by making the wording of 

subsection (3) consistent with the wording in subsections (1) and (4). 

 

R9-2-111. Notice of Violation; Notice of Assessment 

2. Objective of the rule 

The objective of the rule is to specify: 

a. That the Department or the Department’s designee may issue a notice of violation to a 

proprietor after determining that a violation of A.R.S. § 36-601.01 has occurred; 

b. The information a notice of violation must contain, including a notice of assessment if a 

civil penalty is being assessed; and 

c. How the person to whom the notice of violation or notice of assessment has been issued 

may appeal the determination that a violation occurred or the assessment. 

 

R9-2-112. Criteria for Issuing a Notice of Violation or Notice of Assessment 

2. Objective of the rule 

The objective of the rule is to specify the factors the Department or the Department’s designee is 

required to consider in determining whether to issue a notice of violation, whether to issue a 

notice of assessment, or the amount of a civil penalty to be assessed. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   February 7, 2017    AGENDA ITEM:  E-4 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)    
 
FROM:    Chris Kleminich, Staff Attorney 
    
DATE :  January 24, 2017    
 
SUBJECT:  DEPARTMENT OF HEALTH SERVICES (F-17-0208) 

Title 9, Chapter 8, Article 6, Camp Grounds 
______________________________________________________________________  
      
            This five-year-review report from the Arizona Department of Health Services 
(Department) covers seven rules in A.A.C. Title 9, Chapter 8, related to food, recreational, and 
institutional sanitation. The rules were established at some point prior to November 1, 1976, and 
have not been amended since. 
 
 The Department indicates that the rules are intended to set standards for the safe and 
sanitary operation of camp grounds. The rules establish minimum requirements for management, 
water supply, fire protection, sewage and refuse disposal, clean and sanitary toilets, and 
construction and maintenance of buildings. 
   

Proposed Action 
 
 The Department acknowledges that the rules are antiquated but indicates that local health 
departments and the Department can interpret the requirements for present-day industry 
practices. As such, the Department believes that the rules are necessary, effective, and sufficient 
to protect public health. Nevertheless, to address issues identified in the report, the Department 
indicates that it plans to amend the rules prior to the due date of the next five-year-review report, 
February 2022.  
 

Substantive or Procedural Concerns 
 
In accordance with Governor Ducey’s call for agencies to eliminate and improve 

outdated regulations, Council staff strongly encourages the Department to take action on these 
antiquated rules well in advance of February 2022 target date proposed in the report. 
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Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 

1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 

Yes. The Department has certified its compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
 

 Yes. The Department indicates that the rules are effective, despite being antiquated, 
because of the expertise of local health departments and the Department in interpreting 
requirements for present-day industry practices and facilities. While Council staff does not 
believe the Department’s broad interpretation of the word “effective” should be held against it, it 
is the opinion of this analyst that antiquated rules should not be deemed effective rules. 

 
3. Has the agency received any written criticisms of the rules during the last five years, 

including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 

 
Yes. The Department indicates that it has not received any written criticisms of the rules 

during the last five years. 
 

4. Has the agency analyzed whether the rules are authorized by statute? 
 

Yes. The Department cites to both general and specific authority for the rules. A.R.S. § 
36-136(H)(8) requires the Department to enact rules “concerning sewage and excreta disposal, 
garbage and trash collection, storage and disposal, and water supply for recreational and summer 
camps, campgrounds, motels, tourist courts, trailer coach parks and hotels.” 

 
5. Has the agency analyzed the rules’ consistency with statutes and other rules? 

 
 Yes. The Department indicates that the rules are consistent with statutes and other rules, 
with the following exceptions: 
 

· Section 611: In accordance with Laws 2016, Ch. 200, the rule does not provide an 
exemption from regulation for “primitive camp and picnic grounds.”  

· Section 613: Subsection (A) contains a reference to the “water supply system” which has 
since been recodified to A.A.C. Title 18, Chapter 4, Article 2. For purposes of enforcing 
the rule, local health departments are aware of the recodification. 

 
6. Has the agency analyzed the current enforcement status of the rules?   

 
Yes. The Department indicates that it has delegated its inspection and abatement 

authority to the local health departments having jurisdiction over their respective camp grounds. 
The rules are enforced by local health departments and the Department through interpretations of 
the requirements for present-day industry practices and facilities. 
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7. Has the agency analyzed whether the rules are clear, concise, and understandable?  
  

 Yes. Because the rules are antiquated, they are not generally clear, concise, and 
understandable.  

 
8. Stringency of the Rules: 

 
a. Are the rules more stringent than corresponding federal law?  

 
 No. The Department indicates that no federal laws directly correspond to these rules. 
 

b. If so, is there statutory authority to exceed the requirements of federal law? 
 

Not applicable. 
 

9. For rules adopted after July 29, 2010: 
 

a. Do the rules require issuance of a regulatory permit, license or agency 
authorization?  
 

 Not applicable, as the rules were adopted prior to July 29, 2010. 
 

b. If so, are the general permit requirements of A.R.S. § 41-1037 met or does an 
exception apply? 
 

Not applicable. 
 

10. Has the agency indicated whether it completed the course of action identified in the 
previous five-year-review report? 

 
 Yes. In 2012, the Department indicated its intent to amend the rules by July 2015. Due to 
competing Department priorities, the Department did not complete the course of action identified 
in the report. 
 
Conclusion 
 
As noted above, the Department intends to amend the rules by February 2022. While staff 
believes that it is in the best interests of the state for the Department to take action on these rules 
well in advance of that date, the report meets the requirements of A.R.S. § 41-1056 and R1-6-
301, and as such, this analyst recommends that the report be approved. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:   February 7, 2017    AGENDA ITEM:  E-4 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)  
   
FROM:    GRRC Economic Team 
    
DATE :  January 24, 2017    
 
SUBJECT:  DEPARTMENT OF HEALTH SERVICES (F-17-0208) 

Title 9, Chapter 8, Article 6, Camp Grounds 
______________________________________________________________________ ______ 
     

I reviewed the five-year-review report’s economic, small business, and consumer impact 
comparison for compliance with A.R.S. § 41-1056 and make the following comments.  
 
1. Economic Impact Comparison 
 

 Economic, small business, and consumer impact statements (EIS) from the most recent 
rulemakings were available for the Article 6 rules contained in the five-year-review report.  

   
 The rules provide measures concerning sewage and excreta disposal; garbage and trash 
collection, storage and disposal; and water supply for non-primitive camp grounds in Arizona. 

 
 Specifically, the rules set out minimum standards to ensure that camp grounds are built, 
operated, and maintained in a safe and sanitary manner, including standards for: 
  

o Management of the grounds; 
o Water supply; 
o Protections against fires; 
o Sewage and refuse disposal; 
o Clean and sanitary toilets; and 
o Construction and maintenance of buildings. 

 
 As of July 2016, there were 22 camp grounds on Arizona state land. Local county health 
departments completed 25 inspections over FY 2016.  

 
2. Has the agency determined that the rules impose the least burden and costs to 

persons regulated by the rules? 
 

 The Department has determined that the rules in Article 6 are effective and impose the 
least burden and costs to the regulated community. The cost to comply with these rules is 

 



2 | P a g e  
 

minimal and necessary to protect public health and safety. The Department does not plan to 
amend the rules at this time. 

 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 
 No analysis was submitted to the agency by another person that compares the rules’ 
impact on this state's business competitiveness to the impact on businesses in other states under 
A.R.S. § 41-1056(A)(7). 
 
4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval.           



ARIZONA DEPARTMENT 
OF HEALTH SERVICES 

December 23, 2016 

Nicole A. Ong, Chairperson 
Governor's Regulatory Review Council 
Arizona Department of Administration 
100 N. 15th Avenue, Suite 402 
Phoenix, AZ 85007 

RE: Report for A.A.C. Title 9, Chapter 8, Article 6, Camp Grounds 

Dear Ms. Ong: 

RECEIVED 

DEC 2 3 2016 

GRRC 

According to the five-year-review report schedule of the Governor's Regulatory Review Council 
(Council), a report for A.A. C. Title 9, Chapter 8, Article 5 is due to the Council no later than 
February 28, 2017. The Arizona Department of Health Services (Department) has reviewed 
A.A.C. Title 9, Chapter 8, Article 6, and is enclosing a report to the Council for these rules. 

The Department believes that this report complies with the requirements of A.R.S. § 41-1056. 
A five-year-review summary, information that is identical for all the rules, information for 
individual rules, the rules reviewed, and the general and specific authority are included in the 
package. As described in the report, the Department does not plan to amend the rules in 9 
A.A.C. 8, Article 6 at this time. 

The Department certifies that it is in compliance with A.R.S. § 41-1091. 

If you need any further information, please contact me at (602} 542-1020. 

Sincerely, 

~ 
Robert Lane 
Director's Designee 

RL:mjb 
Enclosures 

Douglas A. Ducey I Governor Cara M. Christ, MD, MS 1 Director 

150 North 18th Avenue, Suite 500, Phoenix, AZ 85007-3247 P 1602-542-1025 F 1602-542-1062 W 1 azhealth.gov 
Health and Wei/ness for all Arizonans 
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FIVE-YEAR-REVIEW SUMMARY 

 
Arizona Revised Statute (A.R.S.) § 36-136(F) provides the Director of the Arizona Department of 

Health Services (Director) the authority to “make and amend rules necessary for the proper administration 

and enforcement of the laws relating to the public health.”  Section 36-136(H)(8) specifically requires the 

Arizona Department of Health Services (Department) to promulgate rules prescribing reasonably 

necessary measures concerning sewage and excreta disposal; garbage and trash collection, storage and 

disposal; and water supply for non-primitive1 camp grounds in Arizona.  Section 36-136(H)(8) also 

provides for inspection of camp ground premises and for abatement as public nuisances2 of any camp 

ground premises or facilities that do not comply with the rules. 

The seven rules in Arizona Administrative Code (A.A.C.) Title 9, Chapter 8, Article 6 set out 

minimum standards to ensure that camp grounds are built, operated, and maintained in a safe and sanitary 

manner, including standards for: 

- Management of the grounds; 

- Water supply; 

- Protection against fires; 

- Sewage and refuse disposal; 

- Clean and sanitary toilets; and 

- Construction and maintenance of buildings. 

For reasons discussed in this 5-Year-Review Report, the Department anticipates amending the 

rules in 9 A.A.C. 8, Article 6 before the next 5-Year-Review Report is due. 

 

  

                                                
1 Pursuant to Laws 2016, Ch. 200, “primitive camp and picnic grounds” offered by a state or political subdivision of 
the state are exempt from these rules.  See A.R.S. § 36-136(H)(8).  “‘[P]rimitive camp and picnic grounds’ means 
camp and picnic grounds that are remote in nature and without accessibility to public infrastructure such as water, 
electricity and sewer.”  Id. 
2 Section 36-601(A) defines public nuisances that are under the Department’s control as those that are dangerous to 
public health.  Section 36-601(B) provides that based on reasonable cause the Director may serve a cease and desist 
order capable of leading to a camp ground’s abatement as a public nuisance.   
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INFORMATION THAT IS IDENTICAL FOR ALL THE RULES 

1. Authorization of the rule by existing statutes 

The general statutory authority for the rules in 9 A.A.C. 8, Article 6 is A.R.S. §§ 36-132(F) and 

36-601(A)(B).  The specific statutory authority for the rules in 9 A.A.C. 8, Article 6 is A.R.S. § 

36-136(H)(8). 

2. The purpose of the rules 

The purpose of the rules in 9 A.A.C. 8, Article 6 is to ensure that camp grounds in Arizona are 

constructed, operated, and maintained in a sanitary manner, thus protecting public health  

3. Analysis of effectiveness in achieving the objectives 

The rules are effective in achieving their respective objectives.  

4. Analysis of consistency with state and federal statutes and rules 

Except for R9-8-611 and R9-8-613, the rules are consistent with state and federal statutes and 

rules.  Additional specific comments regarding consistency with state statutes and rules appear in 

the information for R9-8-611 and R9-8-613. 

5. Status of enforcement of the rules 

The Department has delegated its inspection and abatement authority under A.R.S. § 36-

136(H)(8) to the local health departments having jurisdiction over the respective camp grounds.  

See A.R.S. § 36-136(D).  The rules are antiquated, but are nonetheless effective in achieving their 

individual objectives because of the expertise of local health departments and the Department in 

interpreting requirements for present-day industry practices and facilities. 

6. Analysis of clarity, conciseness, and understandability 

All of the rules are understandable.  However, all the rules fail to meet current rulemaking and 

style requirements published by the Office of the Secretary of State and therefore may not be as 

clear as they could be if these standards were employed.  All of the rules contain undefined or 

ambiguous language affecting the clarity and conciseness of the rules, which is discussed in the 

section for each individual rule. 

7. Summary of the written criticisms of the rule received within the last five years 

The Department has not received any written criticism of the rules in the last five years.  

 



 5 

8. Economic, small business, and consumer impact comparison      

According to Arizona Administrative Rules and Regulations (copyright 1975), the first filing of 

the camp ground rulemaking occurred prior to 1976 and was approved by regular rulemaking.  

The Arizona Administrative Code does not include an effective date for the rules in the Article, 

and there is no economic impact statement on file.   

 

The Department delegates its inspection and abatement authority to the local health departments 

having jurisdiction over the respective camp grounds.  See A.R.S. § 36-136(D).  As of July 2016, 

there are 22 camp grounds on Arizona state land, and local county health departments have 

completed 25 inspections over fiscal year 2016.  Because the Department delegates its inspection 

and abatement authority to local health departments, the Department has not inspected any camp 

grounds.   

 

The Department has determined3 that:  

· The Department incurs minimal costs to administer the rules.  
· The local health departments incur moderate cost for providing inspections and 

abatement.  
· The camp ground owners and operators incur a minimal cost as a result of the 

rules.   
· The public incurs a minimal cost as a result of the rules.   
· The public health benefits of having the rules outweigh the costs of the rules to 

the Department, local health departments, camp ground owners and operators, 
and the public. 

9. Summary of business competitiveness analyses of the rules 

 The Department did not receive a business competitiveness analysis of the rules in the last five 

years. 

10. Status of the completion of action indicated in the previous five-year-review report 

In the 2012 Five-Year-Review Report, the Department anticipated submitting a Notice of Final 

Rulemaking to the Governor’s Regulatory Review Council by July 2015, subject to change based 

on the length of the Governor’s rulemaking moratorium and the Department’s priorities and 

staffing.  That course of action was not completed due to continuation of the rulemaking 

moratorium and competing Department priorities, as well as the fact that the rules, although 

antiquated, were enforced through the expertise of local health departments and the Department 

by interpreting the requirements for present-day industry practices. 

                                                
3 The cost is minimal when less than $1,000, moderate when between $1,000 and $10,000, and substantial when 
greater than $10,000. 
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11. A determination that the probable benefits of the rule within this state outweigh the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

The rules are designed to prevent conditions that would negatively affect public health.  See 

A.R.S. § 36-601(A) (defining conditions that are deemed “public nuisances dangerous to the 

public health”).  The Department and local health departments continue to use the rules without 

increased cost or burden.  For these reasons, the Department has determined that the rules provide 

the least burden and cost to the Department and persons regulated by the rules. 

12. Analysis of stringency compared to federal laws 

The rules are not related to federal laws. 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory permit, 

license, or agency authorization, whether the rule complies with section 41-1037 

The rules were adopted before July 29, 2010. 

14. Proposed course of action 

The rules in 9 A.A.C. 8, Article 6 are antiquated, but nonetheless necessary and effective, and 

sufficient to protect the public health due to the expertise of local health departments and the 

Department in interpreting the requirements for present-day industry practices.  See A.R.S. § 36-

136((H)(8) (requiring the Department to prescribe by rule certain minimum standards for camp 

grounds).  To address issues discussed in this 5-Year-Review Report, the Department anticipates 

amending these rules before the next 5-Year-Review Report is due.  This course of action is 

subject to change based on the Governor’s rulemaking moratorium and the Department’s 

priorities.   
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INFORMATION FOR INDIVIDUAL RULES 
 

R9-8-611. Scope 

2. Objective 

The objective of the rule is to identify who is required to comply with 9 A.A.C. 8, Article 6, 

Camp Grounds.    

4. Analysis of consistency with state and federal statutes and rules 

The rule does not provide an exemption from regulation to “primitive camp and picnic grounds,” 

as provided in Laws 2016, Ch. 200.  

6. Analysis of clarity, conciseness, and understandability 

The rule is understandable but could be more clear if it distinguished “primitive camp and picnic 

grounds,” as defined in A.R.S. § 36-136(H)(8), as being exempt from the rule.  The definition of, 

and exemption for, “primitive camp and picnic grounds” is, however, provided in A.R.S. § 36-

136(H)(8)4. 

 

R9-8-612. Supervision 

2. Objective 

The objective of the rule is to establish requirements for operating and maintaining a camp 

ground in a sanitary manner and requires that camp ground management be directly accountable 

to keep grounds and equipment in a clean and sanitary condition. 

6. Analysis of clarity, conciseness, and understandability 

The rule is understandable but could be more clear if undefined language such as “management,” 

“equipment,” “good repair,” and “sanitary appliances” was defined. 

 

R9-8-613. Water Supply 

2. Objective 

The objective of the rule is to establish requirements to ensure that a camp ground’s water supply 

is clean, easy to access, properly maintained, and sufficient to supply the maximum number of 

persons occupying the camp ground.  

4. Analysis of consistency with state and federal statutes and rules 

Subsection (A) contains a reference to Article 2 of the Chapter regarding the “water supply 

system.”  However, the information regarding “water supply system” has since been recodified to 

A.A.C. Title 18, Chapter 4, Article 2, State Drinking Water Regulations.  In enforcing this rule, 

                                                
4  “[P]rimitive camp and picnic grounds” means “grounds that are remote in nature and without accessibility to 
public infrastructure such as water, electricity and sewer.” A.R.S. § 36-136(H)(8). 
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county health departments are aware of the correct location of the rules relating to the water 

supply system. 

6. Analysis of clarity, conciseness, and understandability 

The rule is understandable but could be more clear if words and phrases such as “ample 

quantity,” “pipe distribution system,” “above-ground source,” “covered properly,” “open pipe or 

faucet,” “dipping,” “seeps,” “unsafe for human consumption,” “eliminated,” and “purified” were 

defined.  

 

R9-8-614. Protection against fires 

2. Objective 

The objective of the rule is to establish requirements to ensure proper management of fires made 

by persons occupying a camp ground by limiting the location at which a fire may be made and 

requiring that a person continuously observe the fire and extinguish the fire before leaving the 

camp ground.   

6. Analysis of clarity, conciseness, and understandability 

The rule is understandable but could be more clear if phrases such as “other property,” and 

“completely extinguished” were defined.  

 

R9-8-615. Sewage and refuse disposal 

2. Objective 

The objective of the rule is to establish sewage and refuse disposal requirements to ensure the 

camp ground is maintained in a sanitary manner.  The rule provides standards and locations for 

sewage and refuse-disposal equipment, and the criteria to determine appropriate sewage and 

refuse-disposal method.    

6. Analysis of clarity, conciseness, and understandability 

The rule is understandable but could be more clear if words and phrases such as “unsightly,” 

“final sewage or refuse disposal,” “sufficient number,” “iron hoppers,” “sewerage system,” and 

“domestic waste waters” were defined. 

 

R9-8-616. Toilets 

2. Objective 

The objective of the rule is to establish requirements to provide and maintain for camp ground 

toilets, including disposing of human waste in a manner that is sanitary and convenient.  

6. Analysis of clarity, conciseness, and understandability 
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The rule is understandable but could be more clear if phrases such as “fly-tight privies,” “clean 

and sanitary condition,” and “plainly indicated” were defined. 

 

R9-8-617. Construction and maintenance of buildings 

2. Objective 

The objective of the rule is to establish construction and maintenance standards for structures 

used for human habitation, including requirements for:  

· Interior floors and walls to ensure they are clean and vermin free.  

· Adequate air space in rooms used for sleeping.   

· Kitchens to be separate from sleeping rooms and equipped to ensure sanitary conditions are 

maintained.  

· Disposing of waste in a manner to ensure sanitary conditions are maintained.   

· Daily cleaning to ensure the structures provide a healthy environment.    

6. Analysis of clarity, conciseness, and understandability 

The rule is understandable but could be more clear if phrases such as “open and free,” “surfaced 

lumber,” “easily be kept clean,” “always be kept,” and “thoroughly clean condition” were 

defined.  
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ARTICLE 6. CAMP GROUNDS 

R9-8-601. Reserved 

R9-8-602. Reserved 

R9-8-603. Reserved 

R9-8-604. Reserved 

R9-8-605. Reserved 

R9-8-606. Reserved 

R9-8-607. Reserved 

R9-8-608. Reserved 

R9-8-609. Reserved 

R9-8-610. Reserved 

R9-8-611. Scope 

 
The regulations in this Article shall apply to any city, county, city and county, village, community, 
institution, person, firm or corporation operating, maintaining or offering for public use within the state of 
Arizona any tract of land on which persons may camp or picnic either free of charge or by payment of a 
fee. Each and every owner and lessee of any public camp or picnic ground shall be held responsible for 
full compliance with these regulations. 

R9-8-612. Supervision 
A. The management of every public camp or picnic ground shall assume responsibility for maintaining 

in good repair all sanitary appliances on said ground and shall promptly bring such action as may be 
necessary to prosecute or eject from such ground any person who willfully or maliciously damages 
such appliances or any person who in any way fails to comply with these regulations. 

B. At least one caretaker shall be employed by the management to visit said camp or picnic ground every 
day that campers or picnickers occupy said ground. Such caretaker shall do whatever may be 
necessary to keep said ground and its equipment in a clean and sanitary condition. 

C. Each camping party shall be allotted usable space of not less than 350 square feet. 

 

R9-8-613. Water supply 
A. The water supply system shall be in accordance with Article 2 of this Chapter and shall be provided 

in ample quantity to meet all requirements of the maximum number of persons using such ground at 
any time. Said water supply shall be easily obtained from its source or on a pipe distribution system 
from faucets which shall be located not more than 300 feet from a camp or picnic spot within such 
ground. If water supply is obtained direct from above-ground source, said source must be covered 
properly and water withdrawn by means of open pipe or faucet as approved by the Department. In no 
case can dipping from open springs, seeps or wells be permitted. 

B. Any water considered unsafe for human consumption in the vicinity of such ground, to which 
campers or picnickers may have access, shall be either eliminated or purified or shall be kept posted 
with placards definitely warning persons against its use. 

 

R9-8-614. Protection against fires 
No fires shall at any time be so located as to endanger automobiles or other property in the camp ground. 
No fires shall be left unattended at any time, and all fires shall be completely extinguished before leaving. 
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R9-8-615. Sewage and refuse disposal 
A. Supervision and equipment: Supervision and equipment sufficient to prevent littering of the ground 

with rubbish, garbage or other refuse shall be provided and maintained. Fly-tight depositories for such 
materials shall be provided and conspicuously located. Each and every camp or picnic spot on said 
ground shall be within a distance of not over 200 feet from such a depository. These depositories shall 
not be permitted to become foul smelling or unsightly or breeding places for flies. 

B. The method of final sewage or refuse disposal utilized in connection with the operation of any camp 
or picnic ground shall be such as to create no nuisance. 

C. Basins: A sufficient number of basins, iron hoppers or sinks shall be provided and each shall be 
connected with a sewerage system; these are to be used for the disposal of domestic waste waters. 

 

R9-8-616. Toilets 
Fly-tight privies or water-flushed toilets shall be provided and shall be maintained in a clean and sanitary 
condition. Separate toilets for men and women shall be provided, one for each 25 men and one for each 
25 women or fraction thereof of the maximum number of persons occupying such ground at any time. No 
camp or picnic spot within such ground shall be at a greater distance than 400 feet from both a women’s 
and men’s toilet. The location of all toilets shall be plainly indicated by signs. 

 

R9-8-617. Construction and maintenance of buildings 
If cottages, cabins, tent houses, dwelling houses or other structures to be used for human habitation are 
erected in any public camping ground, the following requirements in their construction shall be observed: 
(Note: All local building ordinances must be complied with in addition to observing the following 
requirements.) 

1. All wood floors shall be raised at least 18 inches above the ground and space underneath such 
floors shall be left open and free from obstruction on at least two opposite sides. All floors shall 
be constructed of tongue and groove material. 
2. Interior walls shall be of surfaced lumber or other material that may easily be kept clean and 
shall be constructed so that they may always be kept in a thoroughly clean condition. 
3. No room for sleeping purposes shall have less than 500 cubic feet of air space for each 
occupant. 
4. The area of window space in each sleeping room shall be equal to at least one-eighth of the 
floor area of the room. 
5. Windows of sleeping rooms shall be so constructed that at least half of each window can be 
opened. 
6. Cooking, including the preparation and storing of food must not be allowed in any room used 
for sleeping. Partitions and doors between cooking and sleeping rooms must be tight. 
7. If kitchen is provided, it must be equipped with running water and a sink connected with a 
sewerage system or septic tank. Kitchen must be screened against flies and mosquitoes. 
8. If inside toilet is provided it must be water flushed and connected with a sewerage system or 
septic tank. Room containing such toilets must have window opening to the outside air. Bath and 
lavatory must be connected with sewerage system or septic tank. 
10. Covered metal garbage containers must be provided, at least one for every two buildings. 
11. Buildings shall be cleaned daily and after each occupancy shall be thoroughly cleaned. If 
bedding is provided it must be kept in a clean condition. 
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36-132. Department of health services; functions; contracts 
A. The department shall, in addition to other powers and duties vested in it by law: 
1. Protect the health of the people of the state. 
2. Promote the development, maintenance, efficiency and effectiveness of local health departments or 
districts of sufficient population and area that they can be sustained with reasonable economy and 
efficient administration, provide technical consultation and assistance to local health departments or 
districts, provide financial assistance to local health departments or districts and services that meet 
minimum standards of personnel and performance and in accordance with a plan and budget submitted by 
the local health department or districts to the department for approval, and recommend the qualifications 
of all personnel. 
3. Collect, preserve, tabulate and interpret all information required by law in reference to births, deaths 
and all vital facts, and obtain, collect and preserve information relating to the health of the people of the 
state and the prevention of diseases as may be useful in the discharge of functions of the department not 
in conflict with the provisions of chapter 3 of this title, and sections 36-693, 36-694 and 39-122. 
4. Operate such sanitariums, hospitals or other facilities assigned to the department by law or by the 
governor. 
5. Conduct a statewide program of health education relevant to the powers and duties of the department, 
prepare educational materials and disseminate information as to conditions affecting health, including 
basic information for the promotion of good health on the part of individuals and communities, and 
prepare and disseminate technical information concerning public health to the health professions, local 
health officials and hospitals. In cooperation with the department of education, the department of health 
services shall prepare and disseminate materials and give technical assistance for the purpose of education 
of children in hygiene, sanitation and personal and public health, and provide consultation and assistance 
in community organization to counties, communities and groups of people. 
6. Administer or supervise a program of public health nursing, prescribe the minimum qualifications of all 
public health nurses engaged in official public health work, and encourage and aid in coordinating local 
public health nursing services. 
7. Encourage and aid in coordinating local programs concerning control of preventable diseases in 
accordance with statewide plans that shall be formulated by the department. 
8. Encourage and aid in coordinating local programs concerning maternal and child health, including 
midwifery, antepartum and postpartum care, infant and preschool health and the health of school children, 
including special fields such as the prevention of blindness and conservation of sight and hearing. 
9. Encourage and aid in the coordination of local programs concerning nutrition of the people of the state. 
10. Encourage, administer and provide dental health care services and aid in coordinating local programs 
concerning dental public health, in cooperation with the Arizona dental association. The department may 
bill and receive payment for costs associated with providing dental health care services and shall deposit 
the monies in the oral health fund established by section 36-138. 
11. Establish and maintain adequate serological, bacteriological, parasitological, entomological and 
chemical laboratories with qualified assistants and facilities necessary for routine examinations and 
analyses and for investigations and research in matters affecting public health. 
12. Supervise, inspect and enforce the rules concerning the operation of public bathing places and public 
and semipublic swimming pools adopted pursuant to section 36-136, subsection H, paragraph 10. 
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13. Take all actions necessary or appropriate to ensure that bottled water sold to the public and water used 
to process, store, handle, serve and transport food and drink are free from filth, disease-causing 
substances and organisms and unwholesome, poisonous, deleterious or other foreign substances. All state 
agencies and local health agencies involved with water quality shall provide to the department any 
assistance requested by the director to ensure that this paragraph is effectuated. 
14. Enforce the state food, caustic alkali and acid laws in accordance with chapter 2, article 2 of this title, 
chapter 8, article 1 of this title and chapter 9, article 4 of this title, and collaborate in the enforcement of 
the federal food, drug and cosmetic act of 1938 (52 Stat. 1040; 21 United States Code sections 1 through 
905). 
15. Recruit and train personnel for state, local and district health departments. 
16. Conduct continuing evaluations of state, local and district public health programs, study and appraise 
state health problems and develop broad plans for use by the department and for recommendation to other 
agencies, professions and local health departments for the best solution of these problems. 
17. License and regulate health care institutions according to chapter 4 of this title. 
18. Issue or direct the issuance of licenses and permits required by law. 
19. Participate in the state civil defense program and develop the necessary organization and facilities to 
meet wartime or other disasters. 
20. Subject to the availability of monies, develop and administer programs in perinatal health care, 
including: 
(a) Screening in early pregnancy for detecting high risk conditions. 
(b) Comprehensive prenatal health care. 
(c) Maternity, delivery and postpartum care. 
(d) Perinatal consultation, including transportation of the pregnant woman to a perinatal care center when 
medically indicated. 
(e) Perinatal education oriented toward professionals and consumers, focusing on early detection and 
adequate intervention to avert premature labor and delivery. 
21. License and regulate the health and safety of group homes for the developmentally disabled. The 
department shall issue a license to an accredited facility for a period of the accreditation, except that no 
licensing period shall be longer than three years. The department is authorized to conduct an inspection of 
an accredited facility to ensure that the facility meets health and safety licensure standards. The results of 
the accreditation survey shall be public information. A copy of the final accreditation report shall be filed 
with the department of health services. For the purposes of this paragraph, "accredited" means accredited 
by a nationally recognized accreditation organization. 
B. The department may accept from the state or federal government, or any agency of the state or federal 
government, and from private donors, trusts, foundations or eleemosynary corporations or organizations 
grants or donations for or in aid of the construction or maintenance of any program, project, research or 
facility authorized by this title, or in aid of the extension or enforcement of any program, project or 
facility authorized, regulated or prohibited by this title, and enter into contracts with the federal 
government, or an agency of the federal government, and with private donors, trusts, foundations or 
eleemosynary corporations or organizations, to carry out such purposes. All monies made available under 
this section are special project grants. The department may also expend these monies to further applicable 
scientific research within this state. 
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C. The department, in establishing fees authorized by this section, shall comply with title 41, chapter 6. 
The department shall not set a fee at more than the department's cost of providing the service for which 
the fee is charged. State agencies are exempt from all fees imposed pursuant to this section. 
D. The department may enter into contracts with organizations that perform nonrenal organ transplant 
operations and organizations that primarily assist in the management of end stage renal disease and 
related problems to provide, as payors of last resort, prescription medications necessary to supplement 
treatment and transportation to and from treatment facilities. The contracts may provide for department 
payment of administrative costs it specifically authorizes.  
 

36-136. Powers and duties of director; compensation of personnel 
A. The director shall: 
1. Be the executive officer of the department of health services and the state registrar of vital statistics but 
shall not receive compensation for services as registrar. 
2. Perform all duties necessary to carry out the functions and responsibilities of the department. 
3. Prescribe the organization of the department. The director shall appoint or remove personnel as 
necessary for the efficient work of the department and shall prescribe the duties of all personnel. The 
director may abolish any office or position in the department that the director believes is unnecessary. 
4. Administer and enforce the laws relating to health and sanitation and the rules of the department. 
5. Provide for the examination of any premises if the director has reasonable cause to believe that on the 
premises there exists a violation of any health law or rule of the state. 
6. Exercise general supervision over all matters relating to sanitation and health throughout the state. 
When in the opinion of the director it is necessary or advisable, a sanitary survey of the whole or of any 
part of the state shall be made. The director may enter, examine and survey any source and means of 
water supply, sewage disposal plant, sewerage system, prison, public or private place of detention, 
asylum, hospital, school, public building, private institution, factory, workshop, tenement, public 
washroom, public restroom, public toilet and toilet facility, public eating room and restaurant, dairy, milk 
plant or food manufacturing or processing plant, and any premises in which the director has reason to 
believe there exists a violation of any health law or rule of the state that the director has the duty to 
administer. 
7. Prepare sanitary and public health rules. 
8. Perform other duties prescribed by law. 
B. If the director has reasonable cause to believe that there exists a violation of any health law or rule of 
the state, the director may inspect any person or property in transportation through the state, and any car, 
boat, train, trailer, airplane or other vehicle in which that person or property is transported, and may 
enforce detention or disinfection as reasonably necessary for the public health if there exists a violation of 
any health law or rule. 
C. The director may deputize, in writing, any qualified officer or employee in the department to do or 
perform on the director's behalf any act the director is by law empowered to do or charged with the 
responsibility of doing. 
D. The director may delegate to a local health department, county environmental department or public 
health services district any functions, powers or duties that the director believes can be competently, 
efficiently and properly performed by the local health department, county environmental department or 
public health services district if: 
1. The director or superintendent of the local health agency, environmental agency or public health 
services district is willing to accept the delegation and agrees to perform or exercise the functions, powers 
and duties conferred in accordance with the standards of performance established by the director. 
2. Monies appropriated or otherwise made available to the department for distribution to or division 
among counties or public health services districts for local health work may be allocated or reallocated in 
a manner designed to assure the accomplishment of recognized local public health activities and delegated 
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functions, powers and duties in accordance with applicable standards of performance. Whenever in the 
director's opinion there is cause, the director may terminate all or a part of any delegation and may 
reallocate all or a part of any funds that may have been conditioned on the further performance of the 
functions, powers or duties conferred. 
E. The compensation of all personnel shall be as determined pursuant to section 38-611. 
F. The director may make and amend rules necessary for the proper administration and enforcement of 
the laws relating to the public health. 
G. Notwithstanding subsection H, paragraph 1 of this section, the director may define and prescribe 
emergency measures for detecting, reporting, preventing and controlling communicable or infectious 
diseases or conditions if the director has reasonable cause to believe that a serious threat to public health 
and welfare exists. Emergency measures are effective for no longer than eighteen months. 
H. The director, by rule, shall: 
1. Define and prescribe reasonably necessary measures for detecting, reporting, preventing and 
controlling communicable and preventable diseases. The rules shall declare certain diseases reportable. 
The rules shall prescribe measures, including isolation or quarantine, reasonably required to prevent the 
occurrence of, or to seek early detection and alleviation of, disability, insofar as possible, from 
communicable or preventable diseases. The rules shall include reasonably necessary measures to control 
animal diseases transmittable to humans. 
2. Define and prescribe reasonably necessary measures, in addition to those prescribed by law, regarding 
the preparation, embalming, cremation, interment, disinterment and transportation of dead human bodies 
and the conduct of funerals, relating to and restricted to communicable diseases and regarding the 
removal, transportation, cremation, interment or disinterment of any dead human body. 
3. Define and prescribe reasonably necessary procedures not inconsistent with law in regard to the use 
and accessibility of vital records, delayed birth registration and the completion, change and amendment of 
vital records. 
4. Except as relating to the beneficial use of wildlife meat by public institutions and charitable 
organizations pursuant to title 17, prescribe reasonably necessary measures to assure that all food or 
drink, including meat and meat products and milk and milk products sold at the retail level, provided for 
human consumption is free from unwholesome, poisonous or other foreign substances and filth, insects or 
disease-causing organisms. The rules shall prescribe reasonably necessary measures governing the 
production, processing, labeling, storing, handling, serving and transportation of these products. The rules 
shall prescribe minimum standards for the sanitary facilities and conditions that shall be maintained in 
any warehouse, restaurant or other premises, except a meat packing plant, slaughterhouse, wholesale meat 
processing plant, dairy product manufacturing plant or trade product manufacturing plant. The rules shall 
prescribe minimum standards for any truck or other vehicle in which food or drink is produced, 
processed, stored, handled, served or transported. The rules shall provide for the inspection and licensing 
of premises and vehicles so used, and for abatement as public nuisances of any premises or vehicles that 
do not comply with the rules and minimum standards. The rules shall provide an exemption relating to 
food or drink that is: 
(a) Served at a noncommercial social event that takes place at a workplace, such as a potluck. 
(b) Prepared at a cooking school that is conducted in an owner-occupied home.  
(c) Not potentially hazardous and prepared in a kitchen of a private home for occasional sale or 
distribution for noncommercial purposes. 
(d) Prepared or served at an employee-conducted function that lasts less than four hours and is not 
regularly scheduled, such as an employee recognition, an employee fund-raising or an employee social 
event. 
(e) Offered at a child care facility and limited to commercially prepackaged food that is not potentially 
hazardous and whole fruits and vegetables that are washed and cut on site for immediate consumption. 
(f) Offered at locations that sell only commercially prepackaged food or drink that is not potentially 
hazardous and that is displayed in an area of less than ten linear feet. 
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(g) Baked and confectionary goods that are not potentially hazardous and that are prepared in a kitchen of 
a private home for commercial purposes if packaged with a label that clearly states the address of the 
maker, includes contact information for the maker, lists all the ingredients in the product and discloses 
that the product was prepared in a home. The label must be given to the final consumer of the product. If 
the product was made in a facility for developmentally disabled individuals, the label must also disclose 
that fact. The person preparing the food or supervising the food preparation must obtain a food handler's 
card or certificate if one is issued by the local county and must register with an online registry established 
by the department pursuant to paragraph 13 of this subsection. For the purposes of this subdivision, 
"potentially hazardous" means baked and confectionary goods that meet the requirements of the food 
code published by the United States food and drug administration, as modified and incorporated by 
reference by the department by rule. 
5. Prescribe reasonably necessary measures to assure that all meat and meat products for human 
consumption handled at the retail level are delivered in a manner and from sources approved by the 
Arizona department of agriculture and are free from unwholesome, poisonous or other foreign substances 
and filth, insects or disease-causing organisms. The rules shall prescribe standards for sanitary facilities to 
be used in identity, storage, handling and sale of all meat and meat products sold at the retail level. 
6. Prescribe reasonably necessary measures regarding production, processing, labeling, handling, serving 
and transportation of bottled water to assure that all bottled drinking water distributed for human 
consumption is free from unwholesome, poisonous, deleterious or other foreign substances and filth or 
disease-causing organisms. The rules shall prescribe minimum standards for the sanitary facilities and 
conditions that shall be maintained at any source of water, bottling plant and truck or vehicle in which 
bottled water is produced, processed, stored or transported and shall provide for inspection and 
certification of bottled drinking water sources, plants, processes and transportation and for abatement as a 
public nuisance of any water supply, label, premises, equipment, process or vehicle that does not comply 
with the minimum standards. The rules shall prescribe minimum standards for bacteriological, physical 
and chemical quality for bottled water and for the submission of samples at intervals prescribed in the 
standards. 
7. Define and prescribe reasonably necessary measures governing ice production, handling, storing and 
distribution to assure that all ice sold or distributed for human consumption or for the preservation or 
storage of food for human consumption is free from unwholesome, poisonous, deleterious or other 
foreign substances and filth or disease-causing organisms. The rules shall prescribe minimum standards 
for the sanitary facilities and conditions and the quality of ice that shall be maintained at any ice plant, 
storage and truck or vehicle in which ice is produced, stored, handled or transported and shall provide for 
inspection and licensing of the premises and vehicles, and for abatement as public nuisances of ice, 
premises, equipment, processes or vehicles that do not comply with the minimum standards. 
8. Define and prescribe reasonably necessary measures concerning sewage and excreta disposal, garbage 
and trash collection, storage and disposal, and water supply for recreational and summer camps, 
campgrounds, motels, tourist courts, trailer coach parks and hotels. The rules shall prescribe minimum 
standards for preparation of food in community kitchens, adequacy of excreta disposal, garbage and trash 
collection, storage and disposal and water supply for recreational and summer camps, campgrounds, 
motels, tourist courts, trailer coach parks and hotels and shall provide for inspection of these premises and 
for abatement as public nuisances of any premises or facilities that do not comply with the rules. 
9. Define and prescribe reasonably necessary measures concerning the sewage and excreta disposal, 
garbage and trash collection, storage and disposal, water supply and food preparation of all public 
schools. The rules shall prescribe minimum standards for sanitary conditions that shall be maintained in 
any public school and shall provide for inspection of these premises and facilities and for abatement as 
public nuisances of any premises that do not comply with the minimum standards. 
10. Prescribe reasonably necessary measures to prevent pollution of water used in public or semipublic 
swimming pools and bathing places and to prevent deleterious health conditions at these places. The rules 
shall prescribe minimum standards for sanitary conditions that shall be maintained at any public or 
semipublic swimming pool or bathing place and shall provide for inspection of these premises and for 
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abatement as public nuisances of any premises and facilities that do not comply with the minimum 
standards. The rules shall be developed in cooperation with the director of the department of 
environmental quality and shall be consistent with the rules adopted by the director of the department of 
environmental quality pursuant to section 49-104, subsection B, paragraph 12. 
11. Prescribe reasonably necessary measures to keep confidential information relating to diagnostic 
findings and treatment of patients, as well as information relating to contacts, suspects and associates of 
communicable disease patients. In no event shall confidential information be made available for political 
or commercial purposes. 
12. Prescribe reasonably necessary measures regarding human immunodeficiency virus testing as a means 
to control the transmission of that virus, including the designation of anonymous test sites as dictated by 
current epidemiologic and scientific evidence. 
13. Establish an online registry of food preparers that are authorized to prepare food for commercial 
purposes pursuant to paragraph 4 of this subsection. 
I. The rules adopted under the authority conferred by this section shall be observed throughout the state 
and shall be enforced by each local board of health or public health services district, but this section does 
not limit the right of any local board of health or county board of supervisors to adopt ordinances and 
rules as authorized by law within its jurisdiction, provided that the ordinances and rules do not conflict 
with state law and are equal to or more restrictive than the rules of the director. 
J. The powers and duties prescribed by this section do not apply in instances in which regulatory powers 
and duties relating to public health are vested by the legislature in any other state board, commission, 
agency or instrumentality, except that with regard to the regulation of meat and meat products, the 
department of health services and the Arizona department of agriculture within the area delegated to each 
shall adopt rules that are not in conflict. 
K. The director, in establishing fees authorized by this section, shall comply with title 41, chapter 6. The 
department shall not set a fee at more than the department's cost of providing the service for which the fee 
is charged. State agencies are exempt from all fees imposed pursuant to this section. 
L. After consultation with the state superintendent of public instruction, the director shall prescribe the 
criteria the department shall use in deciding whether or not to notify a local school district that a pupil in 
the district has tested positive for the human immunodeficiency virus antibody. The director shall 
prescribe the procedure by which the department shall notify a school district if, pursuant to these criteria, 
the department determines that notification is warranted in a particular situation. This procedure shall 
include a requirement that before notification the department shall determine to its satisfaction that the 
district has an appropriate policy relating to nondiscrimination of the infected pupil and confidentiality of 
test results and that proper educational counseling has been or will be provided to staff and pupils. 
M. Until the department adopts exemptions by rule as required by subsection H, paragraph 4, subdivision 
(b) of this section, a kitchen in a private home that is used as a cooking school and that prepares and 
offers food to students is exempt from the rules prescribed in subsection H of this section if all of the 
following are true: 
1. Only one cooking school meal per day is prepared and served. 
2. The meal is served to not more than fifteen cooking school students. 
3. The students are informed by a statement contained in a published advertisement, mailed brochure and 
placard posted at the cooking school's registration that the food is prepared in a kitchen that is not 
regulated and inspected by the department or by a local health authority.  
 

 

 

 

   
 36-601. Public nuisances dangerous to public health      
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A. The following conditions are specifically declared public nuisances dangerous to the public health: 
1. Any condition or place in populous areas that constitutes a breeding place for flies, rodents, 
mosquitoes and other insects that are capable of carrying and transmitting disease-causing organisms 
to any person or persons or any condition or place that constitutes a feral colony of honeybees that is 
not currently maintained by a beekeeper and that poses a health or safety hazard to the public. 
2. Any spoiled or contaminated food or drink intended for human consumption. 
3. Any restaurant, food market, bakery or other place of business or any vehicle where food is 
prepared, packed, processed, stored, transported, sold or served to the public that is not constantly 
maintained in a sanitary condition. 
4. Any place, condition or building that is controlled or operated by any governmental agency and that 
is not maintained in a sanitary condition. 
5. All sewage, human excreta, wastewater, garbage or other organic wastes deposited, stored, 
discharged or exposed so as to be a potential instrument or medium in the transmission of disease to or 
between any person or persons. 
6. Any vehicle or container that is used in the transportation of garbage, human excreta or other 
organic material and that is defective and allows leakage or spillage of contents. 
7. The presence of ectoparasites such as bedbugs, lice, mites and others in any place where sleeping 
accommodations are offered to the public. 
8. The maintenance of any overflowing septic tank or cesspool, the contents of which may be 
accessible to flies. 
9. The pollution or contamination of any domestic waters. 
10. The use of the so-called common drinking cup used for drinking purposes by more than one 
person. This paragraph does not apply to receptacles properly washed and sanitized after each service. 
11. The presence of common towels for use of the public in any public or semipublic place unless 
properly washed and sanitized following each use. 
12. Buildings or any parts of buildings that are in a filthy condition and that may endanger the health 
of persons living in the vicinity. 
13. Spitting or urinating on sidewalks, or floors or walls of a public building or buildings used for 
public assemblage, or a building used for manufacturing or industrial purposes, or on the floors or 
platforms or any part of a railroad or other public conveyance. 
14. The use of the contents of privies, cesspools or septic tanks or the use of sewage or sewage plant 
effluents for fertilizing or irrigation purposes for crops or gardens except by specific approval of the 
department of health services or the department of environmental quality. 
15. The maintenance of public assemblage or places of assemblage without providing adequate 
sanitary facilities. Open surface privies are adequate sanitary facilities if they are outside populous 
areas and meet reasonable health requirements. 
16. Hotels, tourist courts and other lodging establishments that are not kept in a clean and sanitary 
condition or for which suitable and adequate toilet facilities are not provided. 
17. The storage, collection, transportation, disposal and reclamation of garbage, trash, rubbish, manure 
and other objectionable wastes other than as provided and authorized by law. 
18. Water, other than that used by irrigation, industrial or similar systems for nonpotable purposes, 
that is sold to the public, distributed to the public or used in production, processing, storing, handling, 
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servicing or transportation of food and drink and that is unwholesome, poisonous or contains 
deleterious or foreign substances or filth or disease causing substances or organisms. 
19. The emission of mercaptan in a concentration level that causes endangerment to the health or 
safety of any considerable number of persons of a neighborhood or community. 
20. The operation of an environmental laboratory in violation of chapter 4.3, article 1 of this title. 
B. If the director has reasonable cause to believe from information furnished to the director or from 
investigation made by the director that any person is maintaining a nuisance or engaging in any 
practice contrary to the health laws of this state, the director shall promptly serve on that person by 
certified mail a cease and desist order requiring the person, on receipt of the order, promptly to cease 
and desist from that act. Within fifteen days after receipt of the order, the person to whom it is directed 
may request the director to hold a hearing. The director, as soon as practicable, shall hold a hearing, 
and if the director determines the order is reasonable and just and that the practice engaged in is 
contrary to the health laws of this state, the director shall order the person to comply with the cease 
and desist order. 
C. If a person fails or refuses to comply with the order of the director, or if a person to whom the order 
is directed does not request a hearing and fails or refuses to comply with the cease and desist order 
served by mail under subsection B, the director may file an action in the superior court in the county 
in which a violation occurred, restraining and enjoining the person from engaging in further acts. The 
court shall proceed as in other actions for injunctions. 
D. Notwithstanding subsection A, paragraph 19, the emission of mercaptan as a by-product of a 
pesticide is not a nuisance if applied according to state and federal restrictions. 
E. Notwithstanding subsection A, paragraph 3, a restaurant that uses sawdust on the floors of its 
dining areas is not in violation of this section or local health department sanitary rules if the restaurant 
replaces the sawdust each day with clean sawdust and complies with applicable standards for fire 
safety.  
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ARTICLE 6. CAMP GROUNDS 

R9-8-601. Reserved 

R9-8-602. Reserved 

R9-8-603. Reserved 

R9-8-604. Reserved 

R9-8-605. Reserved 

R9-8-606. Reserved 

R9-8-607. Reserved 

R9-8-608. Reserved 

R9-8-609. Reserved 

R9-8-610. Reserved 

R9-8-611. Scope 
The regulations in this Article shall apply to any city, county, city and county, village, community, institution, person, firm or corporation 
operating, maintaining or offering for public use within the state of Arizona any tract of land on which persons may camp or picnic either 
free of charge or by payment of a fee. Each and every owner and lessee of any public camp or picnic ground shall be held responsible for 
full compliance with these regulations. 

R9-8-612. Supervision 
A. The management of every public camp or picnic ground shall assume responsibility for maintaining in good repair all sanitary 

appliances on said ground and shall promptly bring such action as may be necessary to prosecute or eject from such ground any person 
who willfully or maliciously damages such appliances or any person who in any way fails to comply with these regulations. 

B. At least one caretaker shall be employed by the management to visit said camp or picnic ground every day that campers or picnickers 
occupy said ground. Such caretaker shall do whatever may be necessary to keep said ground and its equipment in a clean and sanitary 
condition. 

C. Each camping party shall be allotted usable space of not less than 350 square feet. 

R9-8-613. Water supply 
A. The water supply system shall be in accordance with Article 2 of this Chapter and shall be provided in ample quantity to meet all 

requirements of the maximum number of persons using such ground at any time. Said water supply shall be easily obtained from its 
source or on a pipe distribution system from faucets which shall be located not more than 300 feet from a camp or picnic spot within 
such ground. If water supply is obtained direct from above-ground source, said source must be covered properly and water withdrawn 
by means of open pipe or faucet as approved by the Department. In no case can dipping from open springs, seeps or wells be 
permitted. 

B. Any water considered unsafe for human consumption in the vicinity of such ground, to which campers or picnickers may have access, 
shall be either eliminated or purified or shall be kept posted with placards definitely warning persons against its use. 

R9-8-614. Protection against fires 
No fires shall at any time be so located as to endanger automobiles or other property in the camp ground. No fires shall be left unattended 
at any time, and all fires shall be completely extinguished before leaving. 

R9-8-615. Sewage and refuse disposal 
A. Supervision and equipment: Supervision and equipment sufficient to prevent littering of the ground with rubbish, garbage or other 

refuse shall be provided and maintained. Fly-tight depositories for such materials shall be provided and conspicuously located. Each 
and every camp or picnic spot on said ground shall be within a distance of not over 200 feet from such a depository. These 
depositories shall not be permitted to become foul smelling or unsightly or breeding places for flies. 

B. The method of final sewage or refuse disposal utilized in connection with the operation of any camp or picnic ground shall be such as 
to create no nuisance. 

C. Basins: A sufficient number of basins, iron hoppers or sinks shall be provided and each shall be connected with a sewerage system; 
these are to be used for the disposal of domestic waste waters. 

R9-8-616. Toilets 
Fly-tight privies or water-flushed toilets shall be provided and shall be maintained in a clean and sanitary condition. Separate toilets for 
men and women shall be provided, one for each 25 men and one for each 25 women or fraction thereof of the maximum number of persons 
occupying such ground at any time. No camp or picnic spot within such ground shall be at a greater distance than 400 feet from both a 
women’s and men’s toilet. The location of all toilets shall be plainly indicated by signs. 

R9-8-617. Construction and maintenance of buildings 
If cottages, cabins, tent houses, dwelling houses or other structures to be used for human habitation are erected in any public camping 
ground, the following requirements in their construction shall be observed: (Note: All local building ordinances must be complied with in 
addition to observing the following requirements.) 
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1. All wood floors shall be raised at least 18 inches above the ground and space underneath such floors shall be left open and free 
from obstruction on at least two opposite sides. All floors shall be constructed of tongue and groove material. 

2. Interior walls shall be of surfaced lumber or other material that may easily be kept clean and shall be constructed so that they may 
always be kept in a thoroughly clean condition. 

3. No room for sleeping purposes shall have less than 500 cubic feet of air space for each occupant. 
4. The area of window space in each sleeping room shall be equal to at least one-eighth of the floor area of the room. 
5. Windows of sleeping rooms shall be so constructed that at least half of each window can be opened. 
6. Cooking, including the preparation and storing of food must not be allowed in any room used for sleeping. Partitions and doors 

between cooking and sleeping rooms must be tight. 
7. If kitchen is provided, it must be equipped with running water and a sink connected with a sewerage system or septic tank. 

Kitchen must be screened against flies and mosquitoes. 
8. If inside toilet is provided it must be water flushed and connected with a sewerage system or septic tank. Room containing such 

toilets must have window opening to the outside air. Bath and lavatory must be connected with sewerage system or septic tank. 
10. Covered metal garbage containers must be provided, at least one for every two buildings. 
11. Buildings shall be cleaned daily and after each occupancy shall be thoroughly cleaned. If bedding is provided it must be kept in a 

clean condition. 
 



36-132. Department of health services; functions; contracts 

A. The department shall, in addition to other powers and duties vested in it by law: 

1. Protect the health of the people of the state. 

2. Promote the development, maintenance, efficiency and effectiveness of local health departments 
or districts of sufficient population and area that they can be sustained with reasonable economy and 
efficient administration, provide technical consultation and assistance to local health departments or 
districts, provide financial assistance to local health departments or districts and services that meet 
minimum standards of personnel and performance and in accordance with a plan and budget 
submitted by the local health department or districts to the department for approval, and recommend 
the qualifications of all personnel. 

3. Collect, preserve, tabulate and interpret all information required by law in reference to births, 
deaths and all vital facts, and obtain, collect and preserve information relating to the health of the 
people of the state and the prevention of diseases as may be useful in the discharge of functions of 
the department not in conflict with the provisions of chapter 3 of this title, and sections 36-693, 36-
694 and 39-122. 

4. Operate such sanitariums, hospitals or other facilities assigned to the department by law or by the 
governor. 

5. Conduct a statewide program of health education relevant to the powers and duties of the 
department, prepare educational materials and disseminate information as to conditions affecting 
health, including basic information for the promotion of good health on the part of individuals and 
communities, and prepare and disseminate technical information concerning public health to the 
health professions, local health officials and hospitals. In cooperation with the department of 
education, the department of health services shall prepare and disseminate materials and give 
technical assistance for the purpose of education of children in hygiene, sanitation and personal and 
public health, and provide consultation and assistance in community organization to counties, 
communities and groups of people. 

6. Administer or supervise a program of public health nursing, prescribe the minimum qualifications 
of all public health nurses engaged in official public health work, and encourage and aid in 
coordinating local public health nursing services. 

7. Encourage and aid in coordinating local programs concerning control of preventable diseases in 
accordance with statewide plans that shall be formulated by the department. 

8. Encourage and aid in coordinating local programs concerning maternal and child health, including 
midwifery, antepartum and postpartum care, infant and preschool health and the health of school 
children, including special fields such as the prevention of blindness and conservation of sight and 
hearing. 

9. Encourage and aid in the coordination of local programs concerning nutrition of the people of the 
state. 

10. Encourage, administer and provide dental health care services and aid in coordinating local 
programs concerning dental public health, in cooperation with the Arizona dental association. The 



department may bill and receive payment for costs associated with providing dental health care 
services and shall deposit the monies in the oral health fund established by section 36-138. 

11. Establish and maintain adequate serological, bacteriological, parasitological, entomological and 
chemical laboratories with qualified assistants and facilities necessary for routine examinations and 
analyses and for investigations and research in matters affecting public health. 

12. Supervise, inspect and enforce the rules concerning the operation of public bathing places and 
public and semipublic swimming pools adopted pursuant to section 36-136, subsection H, paragraph 
10. 

13. Take all actions necessary or appropriate to ensure that bottled water sold to the public and 
water used to process, store, handle, serve and transport food and drink are free from filth, disease-
causing substances and organisms and unwholesome, poisonous, deleterious or other foreign 
substances. All state agencies and local health agencies involved with water quality shall provide to 
the department any assistance requested by the director to ensure that this paragraph is effectuated. 

14. Enforce the state food, caustic alkali and acid laws in accordance with chapter 2, article 2 of this 
title, chapter 8, article 1 of this title and chapter 9, article 4 of this title, and collaborate in the 
enforcement of the federal food, drug and cosmetic act of 1938 (52 Stat. 1040; 21 United States 
Code sections 1 through 905). 

15. Recruit and train personnel for state, local and district health departments. 

16. Conduct continuing evaluations of state, local and district public health programs, study and 
appraise state health problems and develop broad plans for use by the department and for 
recommendation to other agencies, professions and local health departments for the best solution of 
these problems. 

17. License and regulate health care institutions according to chapter 4 of this title. 

18. Issue or direct the issuance of licenses and permits required by law. 

19. Participate in the state civil defense program and develop the necessary organization and 
facilities to meet wartime or other disasters. 

20. Subject to the availability of monies, develop and administer programs in perinatal health care, 
including: 

(a) Screening in early pregnancy for detecting high risk conditions. 

(b) Comprehensive prenatal health care. 

(c) Maternity, delivery and postpartum care. 

(d) Perinatal consultation, including transportation of the pregnant woman to a perinatal care center 
when medically indicated. 

(e) Perinatal education oriented toward professionals and consumers, focusing on early detection 
and adequate intervention to avert premature labor and delivery. 



21. License and regulate the health and safety of group homes for persons with developmental 
disabilities. The department shall issue a license to an accredited facility for a period of the 
accreditation, except that no licensing period shall be longer than three years. The department is 
authorized to conduct an inspection of an accredited facility to ensure that the facility meets health 
and safety licensure standards. The results of the accreditation survey shall be public information. A 
copy of the final accreditation report shall be filed with the department of health services. For the 
purposes of this paragraph, "accredited" means accredited by a nationally recognized accreditation 
organization. 

B. The department may accept from the state or federal government, or any agency of the state or 
federal government, and from private donors, trusts, foundations or eleemosynary corporations or 
organizations grants or donations for or in aid of the construction or maintenance of any program, 
project, research or facility authorized by this title, or in aid of the extension or enforcement of any 
program, project or facility authorized, regulated or prohibited by this title, and enter into contracts 
with the federal government, or an agency of the federal government, and with private donors, trusts, 
foundations or eleemosynary corporations or organizations, to carry out such purposes. All monies 
made available under this section are special project grants. The department may also expend these 
monies to further applicable scientific research within this state. 

C. The department, in establishing fees authorized by this section, shall comply with title 41, chapter 
6. The department shall not set a fee at more than the department's cost of providing the service for 
which the fee is charged. State agencies are exempt from all fees imposed pursuant to this section. 

D. The department may enter into contracts with organizations that perform nonrenal organ 
transplant operations and organizations that primarily assist in the management of end stage renal 
disease and related problems to provide, as payors of last resort, prescription medications 
necessary to supplement treatment and transportation to and from treatment facilities. The contracts 
may provide for department payment of administrative costs it specifically authorizes. 

 

36-136. Powers and duties of director; compensation of personnel; rules 

A. The director shall: 

1. Be the executive officer of the department of health services and the state registrar of vital 
statistics but shall not receive compensation for services as registrar. 

2. Perform all duties necessary to carry out the functions and responsibilities of the department. 

3. Prescribe the organization of the department. The director shall appoint or remove personnel as 
necessary for the efficient work of the department and shall prescribe the duties of all personnel. The 
director may abolish any office or position in the department that the director believes is 
unnecessary. 

4. Administer and enforce the laws relating to health and sanitation and the rules of the department. 

5. Provide for the examination of any premises if the director has reasonable cause to believe that 
on the premises there exists a violation of any health law or rule of the state. 



6. Exercise general supervision over all matters relating to sanitation and health throughout the 
state. When in the opinion of the director it is necessary or advisable, a sanitary survey of the whole 
or of any part of the state shall be made. The director may enter, examine and survey any source 
and means of water supply, sewage disposal plant, sewerage system, prison, public or private place 
of detention, asylum, hospital, school, public building, private institution, factory, workshop, 
tenement, public washroom, public restroom, public toilet and toilet facility, public eating room and 
restaurant, dairy, milk plant or food manufacturing or processing plant, and any premises in which 
the director has reason to believe there exists a violation of any health law or rule of the state that 
the director has the duty to administer. 

7. Prepare sanitary and public health rules. 

8. Perform other duties prescribed by law. 

B. If the director has reasonable cause to believe that there exists a violation of any health law or 
rule of the state, the director may inspect any person or property in transportation through the state, 
and any car, boat, train, trailer, airplane or other vehicle in which that person or property is 
transported, and may enforce detention or disinfection as reasonably necessary for the public health 
if there exists a violation of any health law or rule. 

C. The director may deputize, in writing, any qualified officer or employee in the department to do or 
perform on the director's behalf any act the director is by law empowered to do or charged with the 
responsibility of doing. 

D. The director may delegate to a local health department, county environmental department or 
public health services district any functions, powers or duties that the director believes can be 
competently, efficiently and properly performed by the local health department, county environmental 
department or public health services district if: 

1. The director or superintendent of the local health agency, environmental agency or public health 
services district is willing to accept the delegation and agrees to perform or exercise the functions, 
powers and duties conferred in accordance with the standards of performance established by the 
director. 

2. Monies appropriated or otherwise made available to the department for distribution to or division 
among counties or public health services districts for local health work may be allocated or 
reallocated in a manner designed to ensure the accomplishment of recognized local public health 
activities and delegated functions, powers and duties in accordance with applicable standards of 
performance. Whenever in the director's opinion there is cause, the director may terminate all or a 
part of any delegation and may reallocate all or a part of any funds that may have been conditioned 
on the further performance of the functions, powers or duties conferred. 

E. The compensation of all personnel shall be as determined pursuant to section 38-611. 

F. The director may make and amend rules necessary for the proper administration and enforcement 
of the laws relating to the public health. 

G. Notwithstanding subsection H, paragraph 1 of this section, the director may define and prescribe 
emergency measures for detecting, reporting, preventing and controlling communicable or infectious 
diseases or conditions if the director has reasonable cause to believe that a serious threat to public 
health and welfare exists. Emergency measures are effective for no longer than eighteen months. 



H. The director, by rule, shall: 

1. Define and prescribe reasonably necessary measures for detecting, reporting, preventing and 
controlling communicable and preventable diseases. The rules shall declare certain diseases 
reportable. The rules shall prescribe measures, including isolation or quarantine, that are reasonably 
required to prevent the occurrence of, or to seek early detection and alleviation of, disability, insofar 
as possible, from communicable or preventable diseases. The rules shall include reasonably 
necessary measures to control animal diseases transmittable to humans. 

2. Define and prescribe reasonably necessary measures, in addition to those prescribed by law, 
regarding the preparation, embalming, cremation, interment, disinterment and transportation of dead 
human bodies and the conduct of funerals, relating to and restricted to communicable diseases and 
regarding the removal, transportation, cremation, interment or disinterment of any dead human body. 

3. Define and prescribe reasonably necessary procedures that are not inconsistent with law in 
regard to the use and accessibility of vital records, delayed birth registration and the completion, 
change and amendment of vital records. 

4. Except as relating to the beneficial use of wildlife meat by public institutions and charitable 
organizations pursuant to title 17, prescribe reasonably necessary measures to ensure that all food 
or drink, including meat and meat products and milk and milk products sold at the retail level, 
provided for human consumption is free from unwholesome, poisonous or other foreign substances 
and filth, insects or disease-causing organisms. The rules shall prescribe reasonably necessary 
measures governing the production, processing, labeling, storing, handling, serving and 
transportation of these products. The rules shall prescribe minimum standards for the sanitary 
facilities and conditions that shall be maintained in any warehouse, restaurant or other premises, 
except a meat packing plant, slaughterhouse, wholesale meat processing plant, dairy product 
manufacturing plant or trade product manufacturing plant. The rules shall prescribe minimum 
standards for any truck or other vehicle in which food or drink is produced, processed, stored, 
handled, served or transported. The rules shall provide for the inspection and licensing of premises 
and vehicles so used, and for abatement as public nuisances of any premises or vehicles that do not 
comply with the rules and minimum standards. The rules shall provide an exemption relating to food 
or drink that is: 

(a) Served at a noncommercial social event such as a potluck. 

(b) Prepared at a cooking school that is conducted in an owner-occupied home. 

(c) Not potentially hazardous and prepared in a kitchen of a private home for occasional sale or 
distribution for noncommercial purposes. 

(d) Prepared or served at an employee-conducted function that lasts less than four hours and is not 
regularly scheduled, such as an employee recognition, an employee fund-raising or an employee 
social event. 

(e) Offered at a child care facility and limited to commercially prepackaged food that is not potentially 
hazardous and whole fruits and vegetables that are washed and cut on site for immediate 
consumption. 

(f) Offered at locations that sell only commercially prepackaged food or drink that is not potentially 
hazardous. 



(g) Baked and confectionary goods that are not potentially hazardous and that are prepared in a 
kitchen of a private home for commercial purposes if packaged with a label that clearly states the 
address of the maker, includes contact information for the maker, lists all the ingredients in the 
product and discloses that the product was prepared in a home. The label must be given to the final 
consumer of the product. If the product was made in a facility for individuals with developmental 
disabilities, the label must also disclose that fact. The person preparing the food or supervising the 
food preparation must obtain a food handler's card or certificate if one is issued by the local county 
and must register with an online registry established by the department pursuant to paragraph 13 of 
this subsection. For the purposes of this subdivision, "potentially hazardous" means baked and 
confectionary goods that meet the requirements of the food code published by the United States 
food and drug administration, as modified and incorporated by reference by the department by rule. 

(h) A whole fruit or vegetable grown in a public school garden that is washed and cut on-site for 
immediate consumption. 

5. Prescribe reasonably necessary measures to ensure that all meat and meat products for human 
consumption handled at the retail level are delivered in a manner and from sources approved by the 
Arizona department of agriculture and are free from unwholesome, poisonous or other foreign 
substances and filth, insects or disease-causing organisms. The rules shall prescribe standards for 
sanitary facilities to be used in identity, storage, handling and sale of all meat and meat products 
sold at the retail level. 

6. Prescribe reasonably necessary measures regarding production, processing, labeling, handling, 
serving and transportation of bottled water to ensure that all bottled drinking water distributed for 
human consumption is free from unwholesome, poisonous, deleterious or other foreign substances 
and filth or disease-causing organisms. The rules shall prescribe minimum standards for the sanitary 
facilities and conditions that shall be maintained at any source of water, bottling plant and truck or 
vehicle in which bottled water is produced, processed, stored or transported and shall provide for 
inspection and certification of bottled drinking water sources, plants, processes and transportation 
and for abatement as a public nuisance of any water supply, label, premises, equipment, process or 
vehicle that does not comply with the minimum standards. The rules shall prescribe minimum 
standards for bacteriological, physical and chemical quality for bottled water and for the submission 
of samples at intervals prescribed in the standards. 

7. Define and prescribe reasonably necessary measures governing ice production, handling, storing 
and distribution to ensure that all ice sold or distributed for human consumption or for the 
preservation or storage of food for human consumption is free from unwholesome, poisonous, 
deleterious or other foreign substances and filth or disease-causing organisms. The rules shall 
prescribe minimum standards for the sanitary facilities and conditions and the quality of ice that shall 
be maintained at any ice plant, storage and truck or vehicle in which ice is produced, stored, handled 
or transported and shall provide for inspection and licensing of the premises and vehicles, and for 
abatement as public nuisances of ice, premises, equipment, processes or vehicles that do not 
comply with the minimum standards. 

8. Define and prescribe reasonably necessary measures concerning sewage and excreta disposal, 
garbage and trash collection, storage and disposal, and water supply for recreational and summer 
camps, campgrounds, motels, tourist courts, trailer coach parks and hotels. The rules shall prescribe 
minimum standards for preparation of food in community kitchens, adequacy of excreta disposal, 
garbage and trash collection, storage and disposal and water supply for recreational and summer 
camps, campgrounds, motels, tourist courts, trailer coach parks and hotels and shall provide for 
inspection of these premises and for abatement as public nuisances of any premises or facilities that 
do not comply with the rules. Primitive camp and picnic grounds offered by this state or a political 



subdivision of this state are exempt from rules adopted pursuant to this paragraph but are subject to 
approval by a county health department under sanitary regulations adopted pursuant to section 36-
183.02. For the purposes of this paragraph, "primitive camp and picnic grounds" means camp and 
picnic grounds that are remote in nature and without accessibility to public infrastructure such as 
water, electricity and sewer. 

9. Define and prescribe reasonably necessary measures concerning the sewage and excreta 
disposal, garbage and trash collection, storage and disposal, water supply and food preparation of 
all public schools. The rules shall prescribe minimum standards for sanitary conditions that shall be 
maintained in any public school and shall provide for inspection of these premises and facilities and 
for abatement as public nuisances of any premises that do not comply with the minimum standards. 

10. Prescribe reasonably necessary measures to prevent pollution of water used in public or 
semipublic swimming pools and bathing places and to prevent deleterious health conditions at these 
places. The rules shall prescribe minimum standards for sanitary conditions that shall be maintained 
at any public or semipublic swimming pool or bathing place and shall provide for inspection of these 
premises and for abatement as public nuisances of any premises and facilities that do not comply 
with the minimum standards. The rules shall be developed in cooperation with the director of the 
department of environmental quality and shall be consistent with the rules adopted by the director of 
the department of environmental quality pursuant to section 49-104, subsection B, paragraph 12. 

11. Prescribe reasonably necessary measures to keep confidential information relating to diagnostic 
findings and treatment of patients, as well as information relating to contacts, suspects and 
associates of communicable disease patients. In no event shall confidential information be made 
available for political or commercial purposes. 

12. Prescribe reasonably necessary measures regarding human immunodeficiency virus testing as a 
means to control the transmission of that virus, including the designation of anonymous test sites as 
dictated by current epidemiologic and scientific evidence. 

13. Establish an online registry of food preparers that are authorized to prepare food for commercial 
purposes pursuant to paragraph 4 of this subsection. 

I. The rules adopted under the authority conferred by this section shall be observed throughout the 
state and shall be enforced by each local board of health or public health services district, but this 
section does not limit the right of any local board of health or county board of supervisors to adopt 
ordinances and rules as authorized by law within its jurisdiction, provided that the ordinances and 
rules do not conflict with state law and are equal to or more restrictive than the rules of the director. 

J. The powers and duties prescribed by this section do not apply in instances in which regulatory 
powers and duties relating to public health are vested by the legislature in any other state board, 
commission, agency or instrumentality, except that with regard to the regulation of meat and meat 
products, the department of health services and the Arizona department of agriculture within the 
area delegated to each shall adopt rules that are not in conflict. 

K. The director, in establishing fees authorized by this section, shall comply with title 41, chapter 6. 
The department shall not set a fee at more than the department's cost of providing the service for 
which the fee is charged. State agencies are exempt from all fees imposed pursuant to this section. 

L. After consultation with the state superintendent of public instruction, the director shall prescribe 
the criteria the department shall use in deciding whether or not to notify a local school district that a 



pupil in the district has tested positive for the human immunodeficiency virus antibody. The director 
shall prescribe the procedure by which the department shall notify a school district if, pursuant to 
these criteria, the department determines that notification is warranted in a particular situation. This 
procedure shall include a requirement that before notification the department shall determine to its 
satisfaction that the district has an appropriate policy relating to nondiscrimination of the infected 
pupil and confidentiality of test results and that proper educational counseling has been or will be 
provided to staff and pupils. 

M. Until the department adopts exemptions by rule as required by subsection H, paragraph 4, 
subdivision (f) of this section, food and drink are exempt from the rules prescribed in subsection H of 
this section if offered at locations that sell only commercially prepackaged food or drink that is not 
potentially hazardous, without a limitation on its display area. 

N. Until the department adopts exemptions by rule as required by subsection H, paragraph 4, 
subdivision (h) of this section, a whole fruit or vegetable grown in a public school garden that is 
washed and cut on-site for immediate consumption is exempt from the rules prescribed in 
subsection H of this section. 

 

36-601. Public nuisances dangerous to public health 

A. The following conditions are specifically declared public nuisances dangerous to the public health: 

1. Any condition or place in populous areas that constitutes a breeding place for flies, rodents, 
mosquitoes and other insects that are capable of carrying and transmitting disease-causing 
organisms to any person or persons or any condition or place that constitutes a feral colony of 
honeybees that is not currently maintained by a beekeeper and that poses a health or safety hazard 
to the public. 

2. Any spoiled or contaminated food or drink intended for human consumption. 

3. Any restaurant, food market, bakery or other place of business or any vehicle where food is 
prepared, packed, processed, stored, transported, sold or served to the public that is not constantly 
maintained in a sanitary condition. 

4. Any place, condition or building that is controlled or operated by any governmental agency and 
that is not maintained in a sanitary condition. 

5. All sewage, human excreta, wastewater, garbage or other organic wastes deposited, stored, 
discharged or exposed so as to be a potential instrument or medium in the transmission of disease 
to or between any person or persons. 

6. Any vehicle or container that is used in the transportation of garbage, human excreta or other 
organic material and that is defective and allows leakage or spillage of contents. 

7. The presence of ectoparasites such as bedbugs, lice, mites and others in any place where 
sleeping accommodations are offered to the public. 



8. The maintenance of any overflowing septic tank or cesspool, the contents of which may be 
accessible to flies. 

9. The pollution or contamination of any domestic waters. 

10. The use of the so-called common drinking cup used for drinking purposes by more than one 
person. This paragraph does not apply to receptacles properly washed and sanitized after each 
service. 

11. The presence of common towels for use of the public in any public or semipublic place unless 
properly washed and sanitized following each use. 

12. Buildings or any parts of buildings that are in a filthy condition and that may endanger the health 
of persons living in the vicinity. 

13. Spitting or urinating on sidewalks, or floors or walls of a public building or buildings used for 
public assemblage, or a building used for manufacturing or industrial purposes, or on the floors or 
platforms or any part of a railroad or other public conveyance. 

14. The use of the contents of privies, cesspools or septic tanks or the use of sewage or sewage 
plant effluents for fertilizing or irrigation purposes for crops or gardens except by specific approval of 
the department of health services or the department of environmental quality. 

15. The maintenance of public assemblage or places of assemblage without providing adequate 
sanitary facilities. Open surface privies are adequate sanitary facilities if they are outside populous 
areas and meet reasonable health requirements. 

16. Hotels, tourist courts and other lodging establishments that are not kept in a clean and sanitary 
condition or for which suitable and adequate toilet facilities are not provided. 

17. The storage, collection, transportation, disposal and reclamation of garbage, trash, rubbish, 
manure and other objectionable wastes other than as provided and authorized by law. 

18. Water, other than that used by irrigation, industrial or similar systems for nonpotable purposes, 
that is sold to the public, distributed to the public or used in production, processing, storing, handling, 
servicing or transportation of food and drink and that is unwholesome, poisonous or contains 
deleterious or foreign substances or filth or disease causing substances or organisms. 

19. The emission of mercaptan in a concentration level that causes endangerment to the health or 
safety of any considerable number of persons of a neighborhood or community. 

20. The operation of an environmental laboratory in violation of chapter 4.3, article 1 of this title. 

B. If the director has reasonable cause to believe from information furnished to the director or from 
investigation made by the director that any person is maintaining a nuisance or engaging in any 
practice contrary to the health laws of this state, the director shall promptly serve on that person by 
certified mail a cease and desist order requiring the person, on receipt of the order, promptly to 
cease and desist from that act. Within fifteen days after receipt of the order, the person to whom it is 
directed may request the director to hold a hearing. The director, as soon as practicable, shall hold a 
hearing, and if the director determines the order is reasonable and just and that the practice 



engaged in is contrary to the health laws of this state, the director shall order the person to comply 
with the cease and desist order. 

C. If a person fails or refuses to comply with the order of the director, or if a person to whom the 
order is directed does not request a hearing and fails or refuses to comply with the cease and desist 
order served by mail under subsection B, the director may file an action in the superior court in the 
county in which a violation occurred, restraining and enjoining the person from engaging in further 
acts. The court shall proceed as in other actions for injunctions. 

D. Notwithstanding subsection A, paragraph 19, the emission of mercaptan as a by-product of a 
pesticide is not a nuisance if applied according to state and federal restrictions. 

E. Notwithstanding subsection A, paragraph 3, a restaurant that uses sawdust on the floors of its 
dining areas is not in violation of this section or local health department sanitary rules if the 
restaurant replaces the sawdust each day with clean sawdust and complies with applicable 
standards for fire safety. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
ANALYSIS OF FIVE-YEAR REVIEW REPORT 
 
 

MEETING DATE:   February 7, 2017    AGENDA ITEM:  E-5 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)    
 
FROM:    Chris Kleminich, Staff Attorney 
    
DATE :  January 24, 2017    
 
SUBJECT:  DEPARTMENT OF HEALTH SERVICES (F-17-0209) 

Title 9, Chapter 8, Article 13, Hotels, Motels, and Tourist Courts 
______________________________________________________________________ ______ 
      
            This five-year-review report from the Arizona Department of Health Services 
(Department) covers 12 rules in A.A.C. Title 9, Chapter 8, related to food, recreational, and 
institutional sanitation. The rules were established at some point prior to November 1, 1976, and 
have not been amended since. 
 
 The Department indicates that the rules are intended to set standards for the safe and 
sanitary building, operation, and maintenance of hotels, motels, and tourist courts. The rules 
establish minimum requirements for dwelling units, grounds, bedding, food service, drinking 
water, ice, refuse, water supply, toilets, lavatories, sewage disposal, and plumbing.  
 

Proposed Action 
 
 The Department acknowledges that the rules are antiquated but indicates that local health 
departments and the Department can interpret the requirements for present-day industry 
practices. As such, the Department believes that the rules are necessary, effective, and sufficient 
to protect public health. Nevertheless, to address issues identified in the report, the Department 
indicates that it plans to amend the rules prior to the due date of the next five-year-review report, 
February 2022.  
 

Substantive or Procedural Concerns 
 
In accordance with Governor Ducey’s call for agencies to eliminate and improve 

outdated regulations, Council staff strongly encourages the Department to take action on these 
antiquated rules well in advance of February 2022 target date proposed in the report. 
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Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 

1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 

Yes. The Department has certified its compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
 

 Yes. The Department indicates that the rules are effective, despite being antiquated, 
because of the expertise of local health departments and the Department in interpreting 
requirements for present-day industry practices and facilities. While Council staff does not 
believe the Department’s broad interpretation of the word “effective” should be held against it, it 
is the opinion of this analyst that antiquated rules should not be deemed effective rules. 

 
3. Has the agency received any written criticisms of the rules during the last five years, 

including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 

 
Yes. The Department indicates that it has not received any written criticisms of the rules 

during the last five years. 
 

4. Has the agency analyzed whether the rules are authorized by statute? 
 

Yes. The Department cites to both general and specific authority for the rules. A.R.S. § 
36-136(H)(8) requires the Department to enact rules “concerning sewage and excreta disposal, 
garbage and trash collection, storage and disposal, and water supply for recreational and summer 
camps, campgrounds, motels, tourist courts, trailer coach parks and hotels.” 

 
5. Has the agency analyzed the rules’ consistency with statutes and other rules? 

 
 Yes. The Department indicates that the rules are consistent with statutes and other rules. 
 

6. Has the agency analyzed the current enforcement status of the rules?   
 

Yes. The Department indicates that it has delegated its inspection and abatement 
authority to the local health departments having jurisdiction over their respective hotels, motels, 
and tourist courts. The rules are enforced by local health departments and the Department 
through interpretations of the requirements for present-day industry practices and facilities. 

 
7. Has the agency analyzed whether the rules are clear, concise, and understandable?  

  
 Yes. Because the rules are antiquated, they are not generally clear, concise, and 
understandable.  
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8. Stringency of the Rules: 
 

a. Are the rules more stringent than corresponding federal law?  
 

 No. The Department indicates that no federal laws directly correspond to these rules. 
 

b. If so, is there statutory authority to exceed the requirements of federal law? 
 

Not applicable. 
 

9. For rules adopted after July 29, 2010: 
 

a. Do the rules require issuance of a regulatory permit, license or agency 
authorization?  
 

 Not applicable, as the rules were adopted prior to July 29, 2010. 
 

b. If so, are the general permit requirements of A.R.S. § 41-1037 met or does an 
exception apply? 
 

Not applicable. 
 

10. Has the agency indicated whether it completed the course of action identified in the 
previous five-year-review report? 

 
 Yes. In 2012, the Department indicated its intent to amend the rules by December 31, 
2016, but described the rulemaking as low priority. Evidently, the rulemaking remained a low 
priority, and the Department did not complete the course of action identified in the report. 
 
Conclusion 
 
As noted above, the Department intends to amend the rules by February 2022. While staff 
believes that it is in the best interests of the state for the Department to take action on these rules 
well in advance of that date, the report meets the requirements of A.R.S. § 41-1056 and R1-6-
301, and as such, this analyst recommends that the report be approved. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:   February 7, 2017    AGENDA ITEM:  E-5 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)    
 
FROM:    GRRC Economic Team 
    
DATE :  January 24, 2017    
 
SUBJECT:  DEPARTMENT OF HEALTH SERVICES (F-17-0209) 

Title 9, Chapter 8, Article 13, Hotels, Motels, and Tourist Courts 
______________________________________________________________________ ______ 
         

I reviewed the five-year-review report’s economic, small business, and consumer impact 
comparison for compliance with A.R.S. § 41-1056 and make the following comments.  
 
1. Economic Impact Comparison 
 

 Economic, small business, and consumer impact statements (EIS) from the most recent 
rulemakings were available for the Article 13 rules contained in the five-year-review report.  
 The rules provide standards to ensure that hotels, motels, and tourist courts are built, 
operated, and maintained in a safe a sanitary manner, including authority for inspections and 
standards for dwelling units, grounds, bedding, food service, drinking water, ice, refuse, water 
supply, toilets, lavatories, sewage disposal, and plumbing.  
 
 In FY 2015, there were 1,262 hotels, motels, and trailer courts located in Arizona. Local 
health departments performed 1,278 regular inspections, 288 complaint-based inspections, and 
19 enforcement actions in these facilities.  

 
2. Has the agency determined that the rules impose the least burden and costs to 

persons regulated by the rules? 
 

 The Department has determined that the rules in Article 13 are mostly effective and 
impose the least burden and costs to the regulated community. The cost to comply with these 
rules is minimal and necessary to protect public health and safety.  
 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 
 No analysis was submitted to the agency by another person that compares the rules’ 
impact on this state's business competitiveness to the impact on businesses in other states under 
A.R.S. § 41-1056(A)(7). The Department does not plan to amend the rules at this time.  
4. Conclusion 
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After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval.           



ARIZONA DEPARTMENT 
OF HEALTH SERVICES 

December 23, 2016 

Nicole A. Ong, Chairperson 
Governor's Regulatory Review Council 
Arizona Department of Administration 
100 N. 15th Avenue, Suite 402 
Phoenix, AZ 85007 

RECEIVED 

DEC 2 3 2016 

GRRC 

RE: Report for A.A.C. Title 9, Chapter 8, Article 13, Hotels, Motels, and Tourist Courts 

Dear Ms. Ong: 

According to the five-year-review report schedule of the Governor's Regulatory Review Council 
{Council), a report for A.A. C. Title 9, Chapter 8, Article 13 is due to the Council no later than 
February 28, 2017. The Arizona Department of Health Services (Department) has reviewed 
A.A. C. Title 9, Chapter 8, Article 13, and is enclosing a report to the Council for these rules. 

The Department believes that this report complies with the requirements of A.R.S. § 41-1056. 
A five-year-review summary, information that is identical for all the rules, information for 
individual rules, the rules reviewed, and the general and specific authority are included in the 
package. As described in the report, the Department does not plan to amend the rules in 9 

A.A. C. 8, Article 13 at this time. 

The Department certifies that it is in compliance with A.R.S. § 41-1091. 

If you need any further information, please contact me at {602) 542-1020. 

Sincerely, 

Director's Designee 

RL:mjb 
Enclosures 

Douglas A. Ducey I Governor Cara M. Christ, MD, MS 1 Director 

150 North 18th Avenue, Suite 500, Phoenix, AZ 85007-3247 P 1602-542-1025 F 1602-542-1062 WI azhealth.gov 
Health and Wei/ness for all Arizonans 
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FIVE-YEAR-REVIEW SUMMARY 

 
Arizona Revised Statutes (A.R.S.) § 36-136(F) provides the Director of the Arizona Department 

of Health Services (Director) the authority to “make and amend rules necessary for the proper 

administration and enforcement of the laws relating to the public health.”  Section 36-136(H)(8) 

specifically directs the Arizona Department of Health Services (Department) to promulgate rules 

prescribing reasonably necessary measures concerning sewage and excreta disposal; garbage and trash 

collection, storage and disposal; and water supply for hotels, motels, and tourist courts in Arizona.  

Section 36-136(H)(8) further provides for inspection and for abatement as public nuisances1 of premises 

or facilities that do not comply with the rules. 

The 12 rules in Arizona Administrative Code (A.A.C.) Title 9, Chapter 8, Article 13 set minimum 

standards to ensure that hotels, motels, and tourist courts are built, operated, and maintained in a safe and 

sanitary manner, including authority for inspections and standards for dwelling units, grounds, bedding, 

food service, drinking water, ice, refuse, water supply, toilets, lavatories, sewage disposal, and plumbing. 

For reasons discussed in this 5-Year-Review Report, the Department anticipates amending the 

rules in 9 A.A.C. 8, Article 13 before the next 5-Year-Review Report is due. 

  

                                                
1 Section 36-601(A) defines public nuisances that are under Department control as those that are dangerous to public 
health.  Section 36-601(B) provides that based on reasonable cause the Director may serve a cease and desist order 
capable of leading to abatement as a public nuisance. 
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INFORMATION THAT IS IDENTICAL FOR ALL THE RULES 

1. Authorization of the rule by existing statutes 

The general statutory authority for the rules in 9 A.A.C. 8, Article 13 is A.R.S. §§ 36-132(A), 36-

136(F), and 36-601.  The specific statutory authority for the rules in 9 A.A.C. 8, Article 13 is 

A.R.S. § 36-136(H)(8). 

2. The purpose of the rules 

The purpose of the rules in 9 A.A.C. 8, Article 13 is to ensure public health by regulating 

sanitation in hotels, motels, and tourist courts.  

3. Analysis of effectiveness in achieving the objectives 

The Department has delegated its inspection and abatement authority under A.R.S. § 36-

136(H)(8) to the local health departments having jurisdiction over the respective hotels, motels, 

and tourist courts.  See A.R.S. § 36-136(D).  The rules are antiquated, but are nonetheless 

effective in achieving their individual objectives because of the expertise of local health 

departments and the Department in interpreting requirements for present-day industry practices 

and facilities. 

4. Analysis of consistency with state and federal statutes and rules 

The rules are consistent with state and federal statutes and rules.   

5. Status of enforcement of the rules 

The Department has delegated its inspection and abatement authority to the local health 

departments having jurisdiction over their respective hotels, motels, and tourist courts, in 

accordance with A.R.S. § 36-136(D).  Because the rules are antiquated, they are enforced by 

virtue of the expertise of local health departments and the Department, interpreting the 

requirements for present-day industry practices and facilities. 

6. Analysis of clarity, conciseness, and understandability 

Although antiquated, all of the rules are understandable in meeting their individual objectives due 

to the expertise of local health department and Department staff who interpret the requirements 

for present-day industry practices and facilities.  All the rules fail to meet current rulemaking and 

style requirements published by the Office of the Secretary of State and could be more clear and 

concise if these current standards were met.  Some of the rules contain ambiguous language 

affecting the clarity and conciseness of the rules.  Additional specific comments regarding the 

clarity and conciseness of the rules appear in the information for individual rules. 
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7. Summary of the written criticisms of the rule received within the last five years 

The Department has not received any written criticism of the rules. 

8. Economic, small business, and consumer impact comparison      

These rules were promulgated before November 1, 1976, and there is no economic impact 

statement on file 

 

In fiscal year 2015, there were 1,262 hotels, motels, and trailer courts located in Arizona.  Local 

health departments performed 1,278 regular inspections, 288 complaint-based inspections, and 19 

enforcement actions in these facilities.  Because the Department has delegated its inspection and 

abatement authority to local health departments, the Department did not perform any inspections. 

· The Department incurs a minimal2 annual cost to administer the rules. 

· A local health department incurs a moderate-to-substantial annual cost, depending on the 

number and size of hotels, motels, and tourist courts in a given county, to inspect and 

perform enforcement.  This cost may be partially or wholly defrayed by fees or 

assessments, which vary by jurisdiction. 

· An entity operating a hotel, motel, or tourist court incurs a minimal-to-moderate annual 

cost to comply with the rules, depending on the size of the hotel, motel, or tourist court 

and the age of its facilities and other structures. 

· The public incurs a none-to-minimal annual cost as a result of hotels, motels, and tourist 

courts passing on the cost to comply with the rules to the public in the form of higher 

lodging prices. 

· The public experiences a significant current and ongoing benefit from the rules by being 

assured that the hotels, motels, and tourist courts they visit are safe, sanitary, and in good 

repair. 

9. Summary of business competitiveness analyses of the rules 

 The Department did not receive a business competitiveness analysis of the rules in the last five 

years. 

10. Status of the completion of action indicated in the previous five-year-review report 

In the 2012 Five-Year-Review Report, the Department described a rulemaking as low priority, 

but noted its intent to amend the rules and submit a Notice of Final Rulemaking to the Governor’s 

Regulatory Review Council by December 31, 2016.  The Department was unable to fulfill this 

                                                
2 Costs are minimal when less than $1,000; moderate when $1,000 to $10,000; and substantial when greater than 
$10,000. 
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intention based upon the continuing rulemaking moratorium and Department rulemaking 

priorities, and the fact that the rules, although antiquated, were being enforced through the 

expertise of local health departments and the Department in interpreting requirements for present-

day industry practices and facilities. 

11. A determination that the probable benefits of the rule within this state outweigh the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

The rules are designed to prevent conditions that would negatively affect public health.  See 

A.R.S. § 36-601(A) (defining conditions that are deemed “public nuisances dangerous to the 

public health”).  The Department and local health departments continue to use the rules without 

an increase in cost or burden.  For these reasons, the Department has determined that the rules 

provide the least burden and cost to achieve the underlying regulatory objective. 

12. Analysis of stringency compared to federal laws 

The rules are not related to federal laws. 

13. For rules adopted after July 29, 2010 that require the issuance of a regulatory permit, 

license, or agency authorization, whether the rule complies with section 41-1037 

The rules were adopted before July 29, 2010. 

14. Proposed course of action 

The Department has determined that the rules are necessary and effective, and sufficient to 

protect public health due to the expertise of local health departments and the Department in 

interpreting the requirements for present-day industry practices.  See A.R.S. § 36-136((H)(8) 

(requiring the Department to prescribe by rule certain minimum standards for hotels, motels, and 

tourist courts).  To address issues discussed in this 5-Year-Review Report, the Department 

anticipates amending these rules before the next 5-Year-Review Report is due.  This course of 

action is subject to change based on the Governor’s rulemaking moratorium and the Department’s 

priorities.   
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INFORMATION FOR INDIVIDUAL RULES 

 

R9-8-1312. Definitions 

2. Objective 

The objective of the rule is to define terms used in the Article so a reader can consistently 

interpret requirements in the Article. 

6. Analysis of clarity, conciseness, and understandability 

The rule could be more clear and concise if it defined ambiguous language such as “temporary 

occupancy,” “temporary basis,” and “semi-permanent basis,” and the language describing 

“[t]ransient dwelling establishment[s]” was updated to remove antiquated language such as 

“tourist court,” “tourist camp,” “rooming house,” and “boarding house.”  Any negative 

consequence of this antiquated language is mitigated by the expertise of local health departments 

and the Department in interpreting requirements for present-day industry practices and facilities. 

 

R9-8-1314. Inspection 

2. Objectives 

The objectives of the rule are to: 

a. Establish inspection requirements for hotels, motels, and tourist courts; 

b. Require that an entity operating a hotel, motel, or tourist court be furnished a copy of an 

inspection report; and 

c. Notify an entity operating a hotel, motel, or tourist court of the consequences of failure to 

comply with the requirements in the Article. 

 

R9-8-1321. Dwelling units 

2. Objective 

The objective of the rule is to establish minimum standards for dwelling units in a hotel, motel, or 

tourist court for: 

a. Square footage; 

b. Construction, cleanliness, and repair of floors; 

c. Construction, cleanliness, and repair of walls; 

d. Window areas; 

e. Window opening and screening; 

f. Cleanliness and repair of furniture, drapes, carpets, and other accessories; 

g. Freedom from insects, rodents, and other vermin; and 
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h. Gas appliances. 

6. Analysis of clarity, conciseness, and understandability 

The rule could be more clear and concise if it defined ambiguous language such as “ample,” 

“good repair,” and “satisfactory means.” 

 

R9-8-1322. Grounds 

2. Objective 

The objective of the rule is to establish minimum standards for the grounds of a hotel, motel, or 

tourist court for: 

a. Grading and drainage; and 

b. Cleanliness and freedom from infestation. 

 

R9-8-1331. Bedding 

2. Objective 

The objective of the rule is to establish minimum standards for the beds in a hotel, motel, or 

tourist court for: 

a. Cleanliness, repair, and storage of beds and bedclothes; 

b. Use of sheets and pillowcases; and 

c. Replacement of bedclothes both periodically and upon lodging of a new guest. 

6. Analysis of clarity, conciseness, and understandability 

The rule could be more clear and concise if it defined ambiguous language such as “good repair,” 

“other sleeping place,” and “properly stored.”  

 

R9-8-1332. Food service 

2. Objective 

The objective of the rule is to require that hotels, motels, and tourist courts follow the 

requirements in 9 A.A.C. 8, Article 1 (Food and Drink). 

 

R9-8-1333. Drinking water; ice 

2. Objective 

The objective of the rule is to establish minimum standards for: 

a. Construction and configuration of drinking fountains; 

b. Cleanliness of glasses and utensils, and prohibition against the use of a common drinking 

cup; and 
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c. Sourcing, handling, and storage of ice. 

6. Analysis of clarity, conciseness, and understandability 

The rule could be more clear and concise if it defined ambiguous language such as “orifice,” 

“easily cleanable material,” approved manner,” “suitable dispenser,” “common drinking cup,” 

and “approved source.” 

 

R9-8-1334. Refuse 

2. Objective 

The objective of the rule is to establish minimum standards in hotels, motels, and tourist courts 

for: 

a. Disposal of refuse; and 

b. Cleanliness and repair of garbage cans and other containers. 

4. Analysis of consistency with listed state and federal statutes and rules 

Subsection (A) contains a reference to Article 4 of the Chapter, which at the time the rule was 

adopted concerned "Refuse and other objectionable wastes."  Article 4 currently contains rules on 

another subject (children's camps).  Accordingly, the reference is outdated.  The remainder of the 

rule is consistent. 

6. Analysis of clarity, conciseness, and understandability 

The rule could be more clear if the outdated reference discussed in section 4 was corrected. 

 

R9-8-1335. Water supply 

2. Objective 

The objective of the rule is to establish minimum standards in a hotel, motel, and tourist court for: 

a. Adequate and safe water supply from an approved source;  

b. Obtaining prior approval from the Department before changing a water source; and 

c. Construction and operation of a water supply system. 

4. Analysis of consistency with listed state and federal statutes and rules 

The rule contains a reference to Article 2 of the Chapter, which at the time the rule was adopted 

concerned "Public or semi-public water supply systems."  Article 2 currently contains rules on 

another subject (bottled water).  Information regarding the “water supply system” has since been 

recodified to A.A.C. Title 18, Chapter 4, Article 2, State Drinking Water Regulations.  In 

enforcing this rule, the county health departments are aware of the correct location of the water 

supply rules. 

6. Analysis of clarity, conciseness, and understandability 
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The rule could be more clear if the outdated reference discussed in section 4 was corrected. 

 

R9-8-1336. Toilet; lavatory 

2. Objective 

The objective of the rule is to establish minimum standards for: 

a. Adequate and convenient toilet, lavatory, and bathing facilities to be available to guests at 

all times;  

b. Central or common restrooms when private toilet rooms are not available; 

c. The provision of hot and cold water, soap, and towels; 

d. Lighting and ventilation of restrooms; 

e. Construction, cleanliness, repair, and drainage of restroom floors; and 

f. Construction, cleanliness, and repair of restroom walls. 

 

R9-8-1337. Sewage disposal 

2. Objective 

The objective of the rule is to establish the following minimum standards for sewage disposal at 

hotels, motels, tourist courts: 

a. That wastes be discharged into sewage systems in accordance with applicable local 

ordinances, or into a separate sewage disposal facility as approved by the Department in 

circumstances where no public sewer connection is practicable;  

b. That the design, construction, and operation of a separate sewage disposal system be in 

accordance with Article 3 of this Chapter, and that plans and specifications for the system 

be approved by the Department; and 

c. That sewage or wastewater may not be deposited on the surface of the ground except as 

approved by the Department. 

4. Analysis of consistency with listed state and federal statutes and rules 

The rule contains a reference to Article 3 of the Chapter, which at the time the rule was adopted 

concerned "Sewerage systems and treatment works."  Article 3 currently contains rules on 

another subject (public toilet facilities).  Accordingly, the reference is outdated.  The remainder of 

the rule is consistent.  In enforcing this rule, the county health departments are aware of the 

incorrect citation. 

6. Analysis of clarity, conciseness, and understandability 

The rule could be more clear if the outdated reference discussed in section 4 was corrected. 
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R9-8-1338. Plumbing 

2. Objective 

The objective of the rule is to require that hotels, motels, and tourist courts follow local 

ordinances and codes with respect to plumbing installation, or where such authority is not 

available, the requirements in A.A.C. R9-1-412. 

4. Analysis of consistency with listed state and federal statutes and rules 

The rule contains a reference to "R9-1-412(D)."  The reference is outdated because subsection 

(D) no longer exists in A.A.C. R9-1-412.  The plumbing codes adopted by reference appear 

instead in R9-1-412(A).  The remainder of the rule is consistent.  In enforcing this rule, the 

county health departments are aware of the correct location of the plumbing code rules. 

6. Analysis of clarity, conciseness, and understandability 

The rule could be more clear if the outdated reference discussed in section 4 was corrected. 
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ARTICLE 13. HOTELS, MOTELS, AND TOURIST COURTS 

R9-8-1301. Reserved 

R9-8-1302. Reserved 

R9-8-1303. Reserved 

R9-8-1304. Reserved 

R9-8-1305. Reserved 

R9-8-1306. Reserved 

R9-8-1307. Reserved 

R9-8-1308. Reserved 

R9-8-1309. Reserved 

R9-8-1310. Reserved 

R9-8-1311. Expired 

Historical Note 
Section expired under A.R.S. § 41-1056(E) at 8 A.A.R. 3256, effective June 17, 2002 (Supp. 02-3). 

R9-8-1312. Definitions 
A. “Approved” means acceptable to the Department. 
B. “Department” means the Arizona Department of Health Services or a local health department designated by the Arizona Department 

of Health Services. 
C. “Dwelling unit” means any suite, room, cottage, bedroom, or other unit established or maintained by a transient dwelling 

establishment for temporary occupancy. 
D. “Person” means the state, a municipality, district, or other political subdivision, a cooperative, institution, corporation, company, firm, 

partnership, or individual. 
E. “Plumbing or plumbing system” means and includes the water supply distributing pipes; the fixtures and fixture traps; the soil, waste, 

and vent pipes; and the building drains with their devices, appurtenances and connections either within or adjacent to the transient 
dwelling establishment. 

F. “Transient” means any member of the public who occupies a dwelling unit on a temporary basis in a transient dwelling establishment 
as defined above. 

G. “Transient dwelling establishment” means and includes any place where sleeping accommodations are available to transients or 
tourists on a temporary basis such as a hotel, motel, motor hotel, tourist court, tourist camp, rooming house, boarding house, inn, and 
similar facilities by whatever name called, consisting of two or more dwelling units; provided, however, that the term shall not be 
construed to include apartments, clubs, boarding houses, rooming houses, and similar facilities where occupancy of all dwelling units 
is on a permanent or semi-permanent basis. 

R9-8-1313. Expired 

Historical Note 
Section expired under A.R.S. § 41-1056(E) at 13 A.A.R. 2930, effective June 30, 2007 (Supp. 07-3). 

R9-8-1314. Inspection 
Representatives of the local health department shall make such inspections of any transient dwelling establishment as are necessary to 
assure compliance with these regulations, but not less than once each year. A copy of the report of the inspection shall be furnished the 
owner, lessee, or operator of the transient dwelling establishment indicating the degree of compliance or non-compliance with the 
provisions of these regulations. Failure to correct any discrepancies noticed within the time limit specified shall be cause for denial, 
revocation, or suspension of the permit to operate. 

R9-8-1315. Expired 

Historical Note 
Section expired under A.R.S. § 41-1056(E) at 8 A.A.R. 3256, effective June 17, 2002 (Supp. 02-3). 

R9-8-1316. Reserved 

R9-8-1317. Reserved 

R9-8-1318. Reserved 

R9-8-1319. Reserved 

R9-8-1320. Reserved 
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R9-8-1321. Dwelling units 
A. Dwelling units shall be of sufficient size to afford ample circulation of air and freedom of movement, but not less than 100 square feet 

of floor area shall be provided for each unit, exclusive of bathrooms, closets, kitchens, and similar ancillary facilities. 
B. Floors of all rooms shall be of such construction as to be easily cleaned and shall be kept clean and in good repair. 
C. The walls and ceilings of all rooms shall be of a finish that will permit easy cleaning and shall be kept clean and in good repair. 
D. Where windows are relied on to provide light and ventilation, the area of the windows for each dwelling unit shall be equal to at least 

20% of the floor area. 
E. Not less than 25% of the window area furnished shall be capable of being opened unless other satisfactory means of ventilation is 

provided. Windows capable of being opened shall be effectively screened. 
F. Furniture, drapes, carpets, and other accessories shall be kept clean and in good repair. 
G. Dwelling units shall be maintained free of insects, rodents, and other vermin. 
H. The provisions of A.R.S. Title 36, Chapter 13, Article 2 relating to gas appliances shall be met. 

R9-8-1322. Grounds 
A. Grounds of a transient dwelling establishment shall be properly graded and drained. 
B. Grounds shall be kept clean and free of accumulations of refuse and other debris. There shall be no evidence of fly, mosquito, or 

rodent breeding or infestation. 

R9-8-1323. Reserved 

R9-8-1324. Reserved 

R9-8-1325. Reserved 

R9-8-1326. Reserved 

R9-8-1327. Reserved 

R9-8-1328. Reserved 

R9-8-1329. Reserved 

R9-8-1330. Reserved 

R9-8-1331. Bedding 
A. The beds, mattresses, pillows, and bed linen, including sheets, pillow slips, blankets, etc., used in all transient dwelling establishments 

shall be maintained in good repair, shall be kept clean and free of vermin, and shall be properly stored when not in use. 
B. Each bed, bunk, cot, or other sleeping place shall be provided with pillow slips, under and top sheets for the use of guests. Sheets and 

pillow slips shall be adequately sized to completely cover the mattress and pillow. 
C. Clean linen shall be provided to each new guest and shall be changed at least once each week when occupancy exceeds this period. 

R9-8-1332. Food service 
The storage, preparation and serving of food and drink shall comply with the requirements of Article 1 of this Chapter. 

R9-8-1333. Drinking water; ice 
A. Where drinking fountains are provided, the fountain shall be constructed so that the drinking is from a free jet projected at an angle 

from the vertical and provided with a guard to prevent the mouth being placed directly against the orifice. There shall be no possibility 
of the orifice becoming submerged. The fountain bowl shall be constructed of nonabsorbent, easily cleanable material. 

B. All glasses and other multi-use utensils furnished to each dwelling unit shall be cleaned and sanitized in an approved manner after 
each occupancy. Single-service paper cups with suitable dispenser may be substituted for glasses. 

C. The use of a common drinking cup is prohibited. 
D. Ice shall be obtained from an approved source and shall be stored and handled in such a manner as to prevent contamination. 

R9-8-1334. Refuse 
A. All refuse shall be stored and disposed of in accordance with Article 4 of these regulations. 
B. Garbage cans shall be thoroughly washed after emptying and shall be maintained free of odors and other objectionable conditions. 
C. All containers for rubbish shall be cleaned as often as necessary to prevent a nuisance. 
D. All refuse containers shall be maintained in good repair. 

R9-8-1335. Water supply 
Each transient dwelling establishment shall be provided with an adequate and safe water supply from an approved source. Whenever a 
transient dwelling establishment finds it necessary to develop a source or sources of supply, complete plans and specifications of the 
proposed water system shall be submitted to the Department and approval received prior to the start of construction. The design, 
construction, and operation of all such water supply systems shall comply with Article 2 of this Chapter. 

R9-8-1336. Toilet; lavatory 
A. Adequate and convenient toilet, lavatory, and bathing facilities shall be provided at all transient dwelling establishments and shall be 

available to the guests at all times. 
B. Where private or connecting toilet rooms are not available for each dwelling unit, separate and plainly marked central toilet rooms for 

each sex shall be provided, located within 200 feet of such units. 
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C. Central toilet rooms shall provide not less than one toilet, one lavatory, and one tub or shower for each sex for each 10 dwelling units, 
or major faction thereof, not having private or connecting baths. At least one urinal shall be provided in each central toilet room 
designated for men. 

D. Hot and cold water and soap shall be provided in all toilet rooms. Clean, individual sanitary towels shall be furnished for each guest. 
E. Toilet rooms shall be well lighted and ventilated. Where gravity or mechanical ventilation is provided, the ventilation ducts for the 

toilet rooms shall not be connected into ventilation ducts from or to any dwelling unit. 
F. Floors of all toilet rooms shall be of easily cleanable construction, shall be kept clean and in good repair, and where necessary shall 

slope to properly located drains. 
G. Walls and ceilings of all toilet rooms shall be of easily cleanable construction and shall be kept clean and in good repair. 

R9-8-1337. Sewage disposal 
A. The liquid wastes from all transient dwelling establishments shall be discharged into a public sewer system in compliance with 

applicable local ordinances or codes or into separate sewage disposal facilities approved by the Department. 
B. Separate sewage disposal facilities will not be approved where in the opinion of the Department connection to a public sewer is 

practicable. 
C. Where separate sewage disposal facilities are proposed the design, construction and operation of such systems shall be in accordance 

with Article 3 of this Chapter. Plans and specifications for such systems shall be submitted to the Department and approval received 
prior to the start of construction. 

D. Recommendations are found in the Engineering Bulletins of the Department to assist in compliance with these regulations regarding 
the design of sewage disposal systems. Copies of these Bulletins may be obtained from the Department. 

E. No sewage treatment effluent or other wastewater shall be deposited on the surface of the ground except in a manner approved by the 
Department. 

R9-8-1338. Plumbing 
All plumbing shall be installed in accordance with any local ordinance or code. Where a local ordinance or code does not exist, plumbing 
shall be installed in accordance with the requirements adopted by reference in R9-1-412(D). 

 



36-132. Department of health services; functions; contracts 

A. The department shall, in addition to other powers and duties vested in it by law: 

1. Protect the health of the people of the state. 

2. Promote the development, maintenance, efficiency and effectiveness of local health departments 
or districts of sufficient population and area that they can be sustained with reasonable economy and 
efficient administration, provide technical consultation and assistance to local health departments or 
districts, provide financial assistance to local health departments or districts and services that meet 
minimum standards of personnel and performance and in accordance with a plan and budget 
submitted by the local health department or districts to the department for approval, and recommend 
the qualifications of all personnel. 

3. Collect, preserve, tabulate and interpret all information required by law in reference to births, 
deaths and all vital facts, and obtain, collect and preserve information relating to the health of the 
people of the state and the prevention of diseases as may be useful in the discharge of functions of 
the department not in conflict with the provisions of chapter 3 of this title, and sections 36-693, 36-
694 and 39-122. 

4. Operate such sanitariums, hospitals or other facilities assigned to the department by law or by the 
governor. 

5. Conduct a statewide program of health education relevant to the powers and duties of the 
department, prepare educational materials and disseminate information as to conditions affecting 
health, including basic information for the promotion of good health on the part of individuals and 
communities, and prepare and disseminate technical information concerning public health to the 
health professions, local health officials and hospitals. In cooperation with the department of 
education, the department of health services shall prepare and disseminate materials and give 
technical assistance for the purpose of education of children in hygiene, sanitation and personal and 
public health, and provide consultation and assistance in community organization to counties, 
communities and groups of people. 

6. Administer or supervise a program of public health nursing, prescribe the minimum qualifications 
of all public health nurses engaged in official public health work, and encourage and aid in 
coordinating local public health nursing services. 

7. Encourage and aid in coordinating local programs concerning control of preventable diseases in 
accordance with statewide plans that shall be formulated by the department. 

8. Encourage and aid in coordinating local programs concerning maternal and child health, including 
midwifery, antepartum and postpartum care, infant and preschool health and the health of school 
children, including special fields such as the prevention of blindness and conservation of sight and 
hearing. 

9. Encourage and aid in the coordination of local programs concerning nutrition of the people of the 
state. 

10. Encourage, administer and provide dental health care services and aid in coordinating local 
programs concerning dental public health, in cooperation with the Arizona dental association. The 



department may bill and receive payment for costs associated with providing dental health care 
services and shall deposit the monies in the oral health fund established by section 36-138. 

11. Establish and maintain adequate serological, bacteriological, parasitological, entomological and 
chemical laboratories with qualified assistants and facilities necessary for routine examinations and 
analyses and for investigations and research in matters affecting public health. 

12. Supervise, inspect and enforce the rules concerning the operation of public bathing places and 
public and semipublic swimming pools adopted pursuant to section 36-136, subsection H, paragraph 
10. 

13. Take all actions necessary or appropriate to ensure that bottled water sold to the public and 
water used to process, store, handle, serve and transport food and drink are free from filth, disease-
causing substances and organisms and unwholesome, poisonous, deleterious or other foreign 
substances. All state agencies and local health agencies involved with water quality shall provide to 
the department any assistance requested by the director to ensure that this paragraph is effectuated. 

14. Enforce the state food, caustic alkali and acid laws in accordance with chapter 2, article 2 of this 
title, chapter 8, article 1 of this title and chapter 9, article 4 of this title, and collaborate in the 
enforcement of the federal food, drug and cosmetic act of 1938 (52 Stat. 1040; 21 United States 
Code sections 1 through 905). 

15. Recruit and train personnel for state, local and district health departments. 

16. Conduct continuing evaluations of state, local and district public health programs, study and 
appraise state health problems and develop broad plans for use by the department and for 
recommendation to other agencies, professions and local health departments for the best solution of 
these problems. 

17. License and regulate health care institutions according to chapter 4 of this title. 

18. Issue or direct the issuance of licenses and permits required by law. 

19. Participate in the state civil defense program and develop the necessary organization and 
facilities to meet wartime or other disasters. 

20. Subject to the availability of monies, develop and administer programs in perinatal health care, 
including: 

(a) Screening in early pregnancy for detecting high risk conditions. 

(b) Comprehensive prenatal health care. 

(c) Maternity, delivery and postpartum care. 

(d) Perinatal consultation, including transportation of the pregnant woman to a perinatal care center 
when medically indicated. 

(e) Perinatal education oriented toward professionals and consumers, focusing on early detection 
and adequate intervention to avert premature labor and delivery. 



21. License and regulate the health and safety of group homes for persons with developmental 
disabilities. The department shall issue a license to an accredited facility for a period of the 
accreditation, except that no licensing period shall be longer than three years. The department is 
authorized to conduct an inspection of an accredited facility to ensure that the facility meets health 
and safety licensure standards. The results of the accreditation survey shall be public information. A 
copy of the final accreditation report shall be filed with the department of health services. For the 
purposes of this paragraph, "accredited" means accredited by a nationally recognized accreditation 
organization. 

B. The department may accept from the state or federal government, or any agency of the state or 
federal government, and from private donors, trusts, foundations or eleemosynary corporations or 
organizations grants or donations for or in aid of the construction or maintenance of any program, 
project, research or facility authorized by this title, or in aid of the extension or enforcement of any 
program, project or facility authorized, regulated or prohibited by this title, and enter into contracts 
with the federal government, or an agency of the federal government, and with private donors, trusts, 
foundations or eleemosynary corporations or organizations, to carry out such purposes. All monies 
made available under this section are special project grants. The department may also expend these 
monies to further applicable scientific research within this state. 

C. The department, in establishing fees authorized by this section, shall comply with title 41, chapter 
6. The department shall not set a fee at more than the department's cost of providing the service for 
which the fee is charged. State agencies are exempt from all fees imposed pursuant to this section. 

D. The department may enter into contracts with organizations that perform nonrenal organ 
transplant operations and organizations that primarily assist in the management of end stage renal 
disease and related problems to provide, as payors of last resort, prescription medications 
necessary to supplement treatment and transportation to and from treatment facilities. The contracts 
may provide for department payment of administrative costs it specifically authorizes. 

 

36-136. Powers and duties of director; compensation of personnel; rules 

A. The director shall: 

1. Be the executive officer of the department of health services and the state registrar of vital 
statistics but shall not receive compensation for services as registrar. 

2. Perform all duties necessary to carry out the functions and responsibilities of the department. 

3. Prescribe the organization of the department. The director shall appoint or remove personnel as 
necessary for the efficient work of the department and shall prescribe the duties of all personnel. The 
director may abolish any office or position in the department that the director believes is 
unnecessary. 

4. Administer and enforce the laws relating to health and sanitation and the rules of the department. 

5. Provide for the examination of any premises if the director has reasonable cause to believe that 
on the premises there exists a violation of any health law or rule of the state. 



6. Exercise general supervision over all matters relating to sanitation and health throughout the 
state. When in the opinion of the director it is necessary or advisable, a sanitary survey of the whole 
or of any part of the state shall be made. The director may enter, examine and survey any source 
and means of water supply, sewage disposal plant, sewerage system, prison, public or private place 
of detention, asylum, hospital, school, public building, private institution, factory, workshop, 
tenement, public washroom, public restroom, public toilet and toilet facility, public eating room and 
restaurant, dairy, milk plant or food manufacturing or processing plant, and any premises in which 
the director has reason to believe there exists a violation of any health law or rule of the state that 
the director has the duty to administer. 

7. Prepare sanitary and public health rules. 

8. Perform other duties prescribed by law. 

B. If the director has reasonable cause to believe that there exists a violation of any health law or 
rule of the state, the director may inspect any person or property in transportation through the state, 
and any car, boat, train, trailer, airplane or other vehicle in which that person or property is 
transported, and may enforce detention or disinfection as reasonably necessary for the public health 
if there exists a violation of any health law or rule. 

C. The director may deputize, in writing, any qualified officer or employee in the department to do or 
perform on the director's behalf any act the director is by law empowered to do or charged with the 
responsibility of doing. 

D. The director may delegate to a local health department, county environmental department or 
public health services district any functions, powers or duties that the director believes can be 
competently, efficiently and properly performed by the local health department, county environmental 
department or public health services district if: 

1. The director or superintendent of the local health agency, environmental agency or public health 
services district is willing to accept the delegation and agrees to perform or exercise the functions, 
powers and duties conferred in accordance with the standards of performance established by the 
director. 

2. Monies appropriated or otherwise made available to the department for distribution to or division 
among counties or public health services districts for local health work may be allocated or 
reallocated in a manner designed to ensure the accomplishment of recognized local public health 
activities and delegated functions, powers and duties in accordance with applicable standards of 
performance. Whenever in the director's opinion there is cause, the director may terminate all or a 
part of any delegation and may reallocate all or a part of any funds that may have been conditioned 
on the further performance of the functions, powers or duties conferred. 

E. The compensation of all personnel shall be as determined pursuant to section 38-611. 

F. The director may make and amend rules necessary for the proper administration and enforcement 
of the laws relating to the public health. 

G. Notwithstanding subsection H, paragraph 1 of this section, the director may define and prescribe 
emergency measures for detecting, reporting, preventing and controlling communicable or infectious 
diseases or conditions if the director has reasonable cause to believe that a serious threat to public 
health and welfare exists. Emergency measures are effective for no longer than eighteen months. 



H. The director, by rule, shall: 

1. Define and prescribe reasonably necessary measures for detecting, reporting, preventing and 
controlling communicable and preventable diseases. The rules shall declare certain diseases 
reportable. The rules shall prescribe measures, including isolation or quarantine, that are reasonably 
required to prevent the occurrence of, or to seek early detection and alleviation of, disability, insofar 
as possible, from communicable or preventable diseases. The rules shall include reasonably 
necessary measures to control animal diseases transmittable to humans. 

2. Define and prescribe reasonably necessary measures, in addition to those prescribed by law, 
regarding the preparation, embalming, cremation, interment, disinterment and transportation of dead 
human bodies and the conduct of funerals, relating to and restricted to communicable diseases and 
regarding the removal, transportation, cremation, interment or disinterment of any dead human body. 

3. Define and prescribe reasonably necessary procedures that are not inconsistent with law in 
regard to the use and accessibility of vital records, delayed birth registration and the completion, 
change and amendment of vital records. 

4. Except as relating to the beneficial use of wildlife meat by public institutions and charitable 
organizations pursuant to title 17, prescribe reasonably necessary measures to ensure that all food 
or drink, including meat and meat products and milk and milk products sold at the retail level, 
provided for human consumption is free from unwholesome, poisonous or other foreign substances 
and filth, insects or disease-causing organisms. The rules shall prescribe reasonably necessary 
measures governing the production, processing, labeling, storing, handling, serving and 
transportation of these products. The rules shall prescribe minimum standards for the sanitary 
facilities and conditions that shall be maintained in any warehouse, restaurant or other premises, 
except a meat packing plant, slaughterhouse, wholesale meat processing plant, dairy product 
manufacturing plant or trade product manufacturing plant. The rules shall prescribe minimum 
standards for any truck or other vehicle in which food or drink is produced, processed, stored, 
handled, served or transported. The rules shall provide for the inspection and licensing of premises 
and vehicles so used, and for abatement as public nuisances of any premises or vehicles that do not 
comply with the rules and minimum standards. The rules shall provide an exemption relating to food 
or drink that is: 

(a) Served at a noncommercial social event such as a potluck. 

(b) Prepared at a cooking school that is conducted in an owner-occupied home. 

(c) Not potentially hazardous and prepared in a kitchen of a private home for occasional sale or 
distribution for noncommercial purposes. 

(d) Prepared or served at an employee-conducted function that lasts less than four hours and is not 
regularly scheduled, such as an employee recognition, an employee fund-raising or an employee 
social event. 

(e) Offered at a child care facility and limited to commercially prepackaged food that is not potentially 
hazardous and whole fruits and vegetables that are washed and cut on site for immediate 
consumption. 

(f) Offered at locations that sell only commercially prepackaged food or drink that is not potentially 
hazardous. 



(g) Baked and confectionary goods that are not potentially hazardous and that are prepared in a 
kitchen of a private home for commercial purposes if packaged with a label that clearly states the 
address of the maker, includes contact information for the maker, lists all the ingredients in the 
product and discloses that the product was prepared in a home. The label must be given to the final 
consumer of the product. If the product was made in a facility for individuals with developmental 
disabilities, the label must also disclose that fact. The person preparing the food or supervising the 
food preparation must obtain a food handler's card or certificate if one is issued by the local county 
and must register with an online registry established by the department pursuant to paragraph 13 of 
this subsection. For the purposes of this subdivision, "potentially hazardous" means baked and 
confectionary goods that meet the requirements of the food code published by the United States 
food and drug administration, as modified and incorporated by reference by the department by rule. 

(h) A whole fruit or vegetable grown in a public school garden that is washed and cut on-site for 
immediate consumption. 

5. Prescribe reasonably necessary measures to ensure that all meat and meat products for human 
consumption handled at the retail level are delivered in a manner and from sources approved by the 
Arizona department of agriculture and are free from unwholesome, poisonous or other foreign 
substances and filth, insects or disease-causing organisms. The rules shall prescribe standards for 
sanitary facilities to be used in identity, storage, handling and sale of all meat and meat products 
sold at the retail level. 

6. Prescribe reasonably necessary measures regarding production, processing, labeling, handling, 
serving and transportation of bottled water to ensure that all bottled drinking water distributed for 
human consumption is free from unwholesome, poisonous, deleterious or other foreign substances 
and filth or disease-causing organisms. The rules shall prescribe minimum standards for the sanitary 
facilities and conditions that shall be maintained at any source of water, bottling plant and truck or 
vehicle in which bottled water is produced, processed, stored or transported and shall provide for 
inspection and certification of bottled drinking water sources, plants, processes and transportation 
and for abatement as a public nuisance of any water supply, label, premises, equipment, process or 
vehicle that does not comply with the minimum standards. The rules shall prescribe minimum 
standards for bacteriological, physical and chemical quality for bottled water and for the submission 
of samples at intervals prescribed in the standards. 

7. Define and prescribe reasonably necessary measures governing ice production, handling, storing 
and distribution to ensure that all ice sold or distributed for human consumption or for the 
preservation or storage of food for human consumption is free from unwholesome, poisonous, 
deleterious or other foreign substances and filth or disease-causing organisms. The rules shall 
prescribe minimum standards for the sanitary facilities and conditions and the quality of ice that shall 
be maintained at any ice plant, storage and truck or vehicle in which ice is produced, stored, handled 
or transported and shall provide for inspection and licensing of the premises and vehicles, and for 
abatement as public nuisances of ice, premises, equipment, processes or vehicles that do not 
comply with the minimum standards. 

8. Define and prescribe reasonably necessary measures concerning sewage and excreta disposal, 
garbage and trash collection, storage and disposal, and water supply for recreational and summer 
camps, campgrounds, motels, tourist courts, trailer coach parks and hotels. The rules shall prescribe 
minimum standards for preparation of food in community kitchens, adequacy of excreta disposal, 
garbage and trash collection, storage and disposal and water supply for recreational and summer 
camps, campgrounds, motels, tourist courts, trailer coach parks and hotels and shall provide for 
inspection of these premises and for abatement as public nuisances of any premises or facilities that 
do not comply with the rules. Primitive camp and picnic grounds offered by this state or a political 



subdivision of this state are exempt from rules adopted pursuant to this paragraph but are subject to 
approval by a county health department under sanitary regulations adopted pursuant to section 36-
183.02. For the purposes of this paragraph, "primitive camp and picnic grounds" means camp and 
picnic grounds that are remote in nature and without accessibility to public infrastructure such as 
water, electricity and sewer. 

9. Define and prescribe reasonably necessary measures concerning the sewage and excreta 
disposal, garbage and trash collection, storage and disposal, water supply and food preparation of 
all public schools. The rules shall prescribe minimum standards for sanitary conditions that shall be 
maintained in any public school and shall provide for inspection of these premises and facilities and 
for abatement as public nuisances of any premises that do not comply with the minimum standards. 

10. Prescribe reasonably necessary measures to prevent pollution of water used in public or 
semipublic swimming pools and bathing places and to prevent deleterious health conditions at these 
places. The rules shall prescribe minimum standards for sanitary conditions that shall be maintained 
at any public or semipublic swimming pool or bathing place and shall provide for inspection of these 
premises and for abatement as public nuisances of any premises and facilities that do not comply 
with the minimum standards. The rules shall be developed in cooperation with the director of the 
department of environmental quality and shall be consistent with the rules adopted by the director of 
the department of environmental quality pursuant to section 49-104, subsection B, paragraph 12. 

11. Prescribe reasonably necessary measures to keep confidential information relating to diagnostic 
findings and treatment of patients, as well as information relating to contacts, suspects and 
associates of communicable disease patients. In no event shall confidential information be made 
available for political or commercial purposes. 

12. Prescribe reasonably necessary measures regarding human immunodeficiency virus testing as a 
means to control the transmission of that virus, including the designation of anonymous test sites as 
dictated by current epidemiologic and scientific evidence. 

13. Establish an online registry of food preparers that are authorized to prepare food for commercial 
purposes pursuant to paragraph 4 of this subsection. 

I. The rules adopted under the authority conferred by this section shall be observed throughout the 
state and shall be enforced by each local board of health or public health services district, but this 
section does not limit the right of any local board of health or county board of supervisors to adopt 
ordinances and rules as authorized by law within its jurisdiction, provided that the ordinances and 
rules do not conflict with state law and are equal to or more restrictive than the rules of the director. 

J. The powers and duties prescribed by this section do not apply in instances in which regulatory 
powers and duties relating to public health are vested by the legislature in any other state board, 
commission, agency or instrumentality, except that with regard to the regulation of meat and meat 
products, the department of health services and the Arizona department of agriculture within the 
area delegated to each shall adopt rules that are not in conflict. 

K. The director, in establishing fees authorized by this section, shall comply with title 41, chapter 6. 
The department shall not set a fee at more than the department's cost of providing the service for 
which the fee is charged. State agencies are exempt from all fees imposed pursuant to this section. 

L. After consultation with the state superintendent of public instruction, the director shall prescribe 
the criteria the department shall use in deciding whether or not to notify a local school district that a 



pupil in the district has tested positive for the human immunodeficiency virus antibody. The director 
shall prescribe the procedure by which the department shall notify a school district if, pursuant to 
these criteria, the department determines that notification is warranted in a particular situation. This 
procedure shall include a requirement that before notification the department shall determine to its 
satisfaction that the district has an appropriate policy relating to nondiscrimination of the infected 
pupil and confidentiality of test results and that proper educational counseling has been or will be 
provided to staff and pupils. 

M. Until the department adopts exemptions by rule as required by subsection H, paragraph 4, 
subdivision (f) of this section, food and drink are exempt from the rules prescribed in subsection H of 
this section if offered at locations that sell only commercially prepackaged food or drink that is not 
potentially hazardous, without a limitation on its display area. 

N. Until the department adopts exemptions by rule as required by subsection H, paragraph 4, 
subdivision (h) of this section, a whole fruit or vegetable grown in a public school garden that is 
washed and cut on-site for immediate consumption is exempt from the rules prescribed in 
subsection H of this section. 

 

36-601. Public nuisances dangerous to public health. 

A. The following conditions are specifically declared public nuisances dangerous to the public health: 

1. Any condition or place in populous areas that constitutes a breeding place for flies, rodents, 
mosquitoes and other insects that are capable of carrying and transmitting disease-causing 
organisms to any person or persons or any condition or place that constitutes a feral colony of 
honeybees that is not currently maintained by a beekeeper and that poses a health or safety hazard 
to the public. 

2. Any spoiled or contaminated food or drink intended for human consumption. 

3. Any restaurant, food market, bakery or other place of business or any vehicle where food is 
prepared, packed, processed, stored, transported, sold or served to the public that is not constantly 
maintained in a sanitary condition. 

4. Any place, condition or building that is controlled or operated by any governmental agency and 
that is not maintained in a sanitary condition. 

5. All sewage, human excreta, wastewater, garbage or other organic wastes deposited, stored, 
discharged or exposed so as to be a potential instrument or medium in the transmission of disease 
to or between any person or persons. 

6. Any vehicle or container that is used in the transportation of garbage, human excreta or other 
organic material and that is defective and allows leakage or spillage of contents. 

7. The presence of ectoparasites such as bedbugs, lice, mites and others in any place where 
sleeping accommodations are offered to the public. 



8. The maintenance of any overflowing septic tank or cesspool, the contents of which may be 
accessible to flies. 

9. The pollution or contamination of any domestic waters. 

10. The use of the so-called common drinking cup used for drinking purposes by more than one 
person. This paragraph does not apply to receptacles properly washed and sanitized after each 
service. 

11. The presence of common towels for use of the public in any public or semipublic place unless 
properly washed and sanitized following each use. 

12. Buildings or any parts of buildings that are in a filthy condition and that may endanger the health 
of persons living in the vicinity. 

13. Spitting or urinating on sidewalks, or floors or walls of a public building or buildings used for 
public assemblage, or a building used for manufacturing or industrial purposes, or on the floors or 
platforms or any part of a railroad or other public conveyance. 

14. The use of the contents of privies, cesspools or septic tanks or the use of sewage or sewage 
plant effluents for fertilizing or irrigation purposes for crops or gardens except by specific approval of 
the department of health services or the department of environmental quality. 

15. The maintenance of public assemblage or places of assemblage without providing adequate 
sanitary facilities. Open surface privies are adequate sanitary facilities if they are outside populous 
areas and meet reasonable health requirements. 

16. Hotels, tourist courts and other lodging establishments that are not kept in a clean and sanitary 
condition or for which suitable and adequate toilet facilities are not provided. 

17. The storage, collection, transportation, disposal and reclamation of garbage, trash, rubbish, 
manure and other objectionable wastes other than as provided and authorized by law. 

18. Water, other than that used by irrigation, industrial or similar systems for nonpotable purposes, 
that is sold to the public, distributed to the public or used in production, processing, storing, handling, 
servicing or transportation of food and drink and that is unwholesome, poisonous or contains 
deleterious or foreign substances or filth or disease causing substances or organisms. 

19. The emission of mercaptan in a concentration level that causes endangerment to the health or 
safety of any considerable number of persons of a neighborhood or community. 

20. The operation of an environmental laboratory in violation of chapter 4.3, article 1 of this title. 

B. If the director has reasonable cause to believe from information furnished to the director or from 
investigation made by the director that any person is maintaining a nuisance or engaging in any 
practice contrary to the health laws of this state, the director shall promptly serve on that person by 
certified mail a cease and desist order requiring the person, on receipt of the order, promptly to 
cease and desist from that act. Within fifteen days after receipt of the order, the person to whom it is 
directed may request the director to hold a hearing. The director, as soon as practicable, shall hold a 
hearing, and if the director determines the order is reasonable and just and that the practice 



engaged in is contrary to the health laws of this state, the director shall order the person to comply 
with the cease and desist order. 

C. If a person fails or refuses to comply with the order of the director, or if a person to whom the 
order is directed does not request a hearing and fails or refuses to comply with the cease and desist 
order served by mail under subsection B, the director may file an action in the superior court in the 
county in which a violation occurred, restraining and enjoining the person from engaging in further 
acts. The court shall proceed as in other actions for injunctions. 

D. Notwithstanding subsection A, paragraph 19, the emission of mercaptan as a by-product of a 
pesticide is not a nuisance if applied according to state and federal restrictions. 

E. Notwithstanding subsection A, paragraph 3, a restaurant that uses sawdust on the floors of its 
dining areas is not in violation of this section or local health department sanitary rules if the 
restaurant replaces the sawdust each day with clean sawdust and complies with applicable 
standards for fire safety. 
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Title 9, Chapter 33, Article 1, Licensure Requirements;  
Article 2, Group Home Requirements. 

______________________________________________________________________ ______ 
      
COMMENTS ON THE FIVE-YEAR-REVIEW REPORT 
 
 Summary of the Scope of the Report and the Purpose of the Rules 
 
 This five-year-review report from the Arizona Department of Health Services 
(Department) covers fifteen rules in A.A.C. Title 9, Chapter 33, related to licensing and 
regulating group homes for the developmentally disabled.  
 
 Article 1 contains nine rules and provides general provisions, including definitions; 
requirements for issuance, renewal and changes to a license; and investigation and enforcement.  
 
 Article 2 contains six rules, which establish requirement standards for the health and 
safety of the group home facilities.  
 
 Summary of Rulemaking History 
 
 The rules were last amended by final rulemaking effective February 2013. They were 
amended following changes in the group home industry, input from stakeholders, a five-year-
review report conducted in 2007, and a concurrent five-year-review report conducted in 2012. 
The amendments reduced economic burdens on stakeholders and minimized potential non-
compliance issues. The amendments include specifications regarding who can sign applications, 
the information to be provided in applications, and the notifications to be made in the event of a 
circumstantial change. They also include additions to fire safety and first aid requirements, and 
minor technical and grammatical changes to conform to the format and style requirements of the 
Council and the Secretary of State. In 1997, the legislature transferred administration of the 
licensing and regulating of group home facilities from the Department of Economic Security to 
the Department. 
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 Proposed Action 
 
 The Department plans to take no action at this time because the Department indicates it 
recently underwent a rulemaking with stakeholder input. The Department identifies for future 
rulemaking rules that could be improved for clarity and conciseness.  
 
 Substantive or Procedural Concerns 

 
None. 
 

Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301: 
 

1. Has the agency certified that it is in compliance with A.R.S. § 41-1091? 
 

Yes. The Department has certified that is in compliance with A.R.S. § 41-1091. 
 

2. Has the agency analyzed the rules’ effectiveness in achieving their objectives? 
 

 Yes. The Department indicates that the rules are effective in meeting their respective 
objectives. 
  

3. Has the agency received any written criticisms of the rules during the last five years, 
including any written analysis questioning whether the rules are based on valid 
scientific or reliable principles or methods? 

 
No. The Department indicates that it has received no written criticisms of the rules. 
 

4. Has the agency analyzed whether the rules are authorized by statute? 
 

Yes. The Department cites to both general and specific authority for the rules. A.R.S. § 
36-591(B) states, “Group homes . . . shall be licensed for health and safety by the department of 
health services pursuant to § 36-132.” A.R.S. § 36-132(A)(1) states, “The department shall . . . 
license and regulate the health and safety of group homes for persons with developmental 
disabilities.” A.R.S. § 36-136(F) states, “The director may make and amend rules necessary for 
the proper administration and enforcement of the laws relating to the public health.” A.R.S. § 36-
104(3) states, “The director shall make rules and regulations for the organization and proper and 
efficient operation of the department.” 
 

5. Has the agency analyzed the rules’ consistency with statutes and other rules? 
 

Yes. The Department indicates that the rules are consistent with statutes and other rules. 
 

6. Has the agency analyzed the current enforcement status of the rules?   
 

Yes. The Department indicates that it enforces the rules as written. 
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7. Has the agency analyzed whether the rules are clear, concise, and understandable?  
  

  Yes. The Department indicates that, except for two rules, the rules are clear, concise, and 
understandable. R9-33-101 contains redundancies in the definitions of “Administrative 
completeness review time-frame,” “Overall time-frame” and “Substantive review time-frame,” 
which all refer to definitions in A.R.S. § 41-1072. R9-33-108 refers to A.R.S. § 41-1072 again, 
which may be redundant. R9-33-206 contains an inconsistency in the requirements for fences 
around group home swimming pools. The rule requires “rigid” fences, but also allows fences to 
be made of “wire mesh.” The rule is inconsistent because “wire mesh” is generally a non-rigid 
material. 

 
8. Stringency of the Rules: 

 
a. Are the rules more stringent than corresponding federal law?  

 
 No. The Department indicates there are no specific federal laws related to the rules.   
 

b. If so, is there statutory authority to exceed the requirements of federal law? 
 

N/A 
 

9. For rules adopted after July 29, 2010: 
 

a. Do the rules require issuance of a regulatory permit, license or agency 
authorization?  

 
  Yes. The Department’s rules were last amended after July 29, 2010 and require issuance 
of a license. 

 
b. If so, are the general permit requirements of A.R.S. § 41-1037 met or does an 

exception apply? 
 

Yes. The Department indicates that the rules comply with A.R.S. § 41-1037(A)(2), since 
the issuance of the license is specifically authorized by state statute.   

 
10. Has the agency indicated whether it completed the course of action identified in the 

previous five-year-review report? 
 

Yes. The Department indicates that the course of action proposed in the last five-year-
review report was completed by the rulemaking made effective in February 2013.  
 
Conclusion 
 
 The Department plans to take no action at this time because the Department indicates it 
recently underwent a rulemaking with stakeholder input. The report meets the requirements of 
A.R.S. § 41-1056 and R1-6-301. This analyst recommends that the report be approved. 
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GOVERNOR’S REGULATORY REVIEW COUNCIL 
M E M O R A N D U M 
 
 

MEETING DATE:   February 7, 2017    AGENDA ITEM:  E-6 
 
 
TO:  Members of the Governor’s Regulatory Review Council (“Council”)   
  
FROM:    GRRC Economic Team 
    
DATE :  January 24, 2017       
 
SUBJECT:  ARIZONA DEPARTMENT OF HEALTH SERVICES (F-17-0210) 

Title 9, Chapter 33, Article 1, Licensure Requirements;  
Article 2, Group Home Requirements. 

______________________________________________________________________ ______ 
      
     I have reviewed the five-year-review report’s economic, small business, and consumer 
impact comparison for compliance with A.R.S. § 41-1056 and make the following comments.  
 
1. Economic Impact Comparison 
 
 The rules identify oversight obligations for the Department including licensing and 
regulating health and safety for group homes for individuals with a developmental disability. 
Programmatic oversight is conducted by the Arizona Department of Economic Security (DES). 
The Department’s role focuses on the licensing of group home facilities, while DES licenses the 
group home services.   

 
 The Department has provided the economic, small business, and consumer impact 
statement (EIS) from the Department’s 2012 rulemaking. The Department indicates that the 
economic impact of the rules is consistent with the impact projected in the EIS.  

 
 In 2015, the Department licensed 1,110 group homes, including 1,080 group homes with 
two-year licenses and 30 group homes with three-year licenses. In 2015, the Department 
received 293 new applications including 45 initial licenses and 248 renewal licenses. In the same 
period, the Department revoked one license.  
     
2. Has the agency determined that the rules impose the least burden and costs to 

persons regulated by the rules? 
 
 The Department indicates that the overall regulatory scheme does not impose the least 
burden and costs on the regulated community. Group homes currently have to maintain 
compliance with two regulatory authorities, the Department and DES. This may cause an undue 
burden on group homes. The Department believes that they could oversee compliance of group 
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homes since as they already license and certify both programmatic and facility health and safety 
elements for other residential care settings, such as assisted living homes, child care group 
homes, and behavioral health homes.  

 
3. Was an analysis submitted to the agency under A.R.S. § 41-1056(A)(7)? 
 
 The Department does not indicate whether the agency received an analysis that compared 
the rules’ impact on the state's business competitiveness to the impact on businesses in other 
states under A.R.S. § 41-1056(A)(7). 
 
4. Conclusion 
 

After review, staff concludes that the report complies with A.R.S. § 41-1056 and 
recommends approval. 



December 23, 2016 

Nicole A Ong, Chairperson 

ARIZONA DEPARTMENT 
OF HEALTH SERVICES 

Governor's Regulatory Review Council 
Arizona Department of Administration 
100 N. 15th Avenue, Suite 402 
Phoenix, AZ 85007 

RE: Report for A.A.C. Title 9, Chapter 33, Group Homes for Individuals with a 
Developmental Disability 

Dear Ms. Ong: 

According to the five-year-review report schedule of the Governor's Regulatory Review 
Council (Council), a report for A.A. C. Title 9, Chapter 33 is due to the Council no later than 
February 28, 2017. The Arizona Department of Health Services (Department) has reviewed 
A.A.C. Title 9, Chapter 33 and is enclosing a report to the Council for these rules. 

The Department believes that this report complies with the requirements of A.R.S. § 41-
1056. A five-year-review summary, information that is identical for all the rules, 
information for individual rules, the rules reviewed, the general and specific authority, and 
the 2012 Economic, Small Business, and Consumer Impact Statement are included in the 
package. As described in the report, the Department does not plan to amend the rules in 9 
A.A.C. 33 at this time. 

The Department certifies that it is in compliance with A.R.S. § 41-1091. 

If you need any further information, please contact me at (602) 542-1020. 

Sincerely, 

Director's Designee 

RL:ltf 
Enclosures 

Douglas A. Ducey 1 Governor Cara M. Christ, MD, MS I Director 

150 North 18th Avenue, Suite 500, Phoenix, AZ 85007-3247 P 1 602-542-1025 F 1 602-542-1062 W I azhealth.gov 
Health and Wei/ness for all Arizonans 
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FIVE-YEAR-REVIEW SUMMARY 

CHAPTER 33. DEPARTMENT OF HEALTH SERVICES  

 GROUP HOMES FOR INDIVIDUALS WITH A DEVELOPMENTAL DISABILITY  

 

Arizona Revised Statutes (A.R.S.) §§ 36-132(A)(21) and 36-591 require the Arizona Department 

of Health Services (Department) to license and regulate the health and safety of group homes for the 

developmentally disabled (group homes).  The programmatic oversight of group homes is vested in the 

Arizona Department of Economic Security, Division of Developmental Disabilities (Division) in A.R.S. 

§§ 36-591 through 36-595.03.  Put simply, the Department licenses group home facilities, while the 

Division licenses group home services. 

Arizona Administrative Code (A.A.C.) Title 9, Chapter 33 contains the 16 rules for the licensing 

of group home facilities.  The rules include definitions; a requirement for licensure; application for, 

issuance of, renewal of, and changes to a license; investigation and enforcement; and health and safety 

requirements for group home facilities.  The rules were adopted December 31, 2012. 

During calendar year 2015, the Department licensed 1,110 group homes, of which 1,080 held a 

two-year license and 30 held a three-year license.  During 2015, the Department received 293 new 

applications, of which 45 were initial licenses and 248 of which were renewal licenses. During 2015, the 

Department revoked one group home license. 

Overall, the rules in Chapter 33 are effective, enforced as written, and clear, concise, and 

understandable.  The Department does not plan to amend the rules at this time, but will continue to track 

items that could be improved for future rulemakings.   
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INFORMATION IDENTICAL FOR ALL THE RULES 

1. Authorization of the rule by existing statutes 

General: A.R.S. §§ 36-104, 36-132(A) and 36-136(F) 

Implementing (specific): A.R.S. §§ 36-132(A)(21), 36-591(B), and 36-595(C) and (D) 

2. The purpose of the rule 

The purpose of the rules is to specify the requirements for obtaining a license from the 

Department to operate a facility as a group home as defined in A.R.S. § 36-551.  

3. Analysis of effectiveness in achieving the objective 

The rules are effective in achieving their objectives.  

4. Analysis of consistency with state and federal statutes and rules 

The rules are consistent with state statutes and any applicable federal statutes and rules. 

5. Status of enforcement of the rule 

The Department enforces the rules as written. 

6. Analysis of clarity, conciseness, and understandability  

 Except for R9-33-101 and R9-33-206, the rules are clear, concise, and understandable. 

7. Summary of the written criticisms of the rule received within the last five years 

No written criticisms have been received.  

8. Economic, small business, and consumer impact comparison 

 The economic impact of the rule is consistent with the economic, small business, and consumer 

impact statement submitted in 2012 with the previous rulemaking.  

10. Status of the completion of action indicated in the previous five-year-review report 

 In the 2012 five-year review report, the Department indicated that the rules could be amended to 

reduce the cost of compliance for many stakeholders and that it was in the process of amending 

Chapter 33 accordingly.  The Department completed that rulemaking in 2012, with the amended 

rules taking effect December 31, 2012.  

11. A determination that the probable benefits of the rule outweigh within this state the 

probable costs of the rule, and the rule imposes the least burden and costs to persons 

regulated by the rule, including paperwork and other compliance costs, necessary to 

achieve the underlying regulatory objective 

The rules impose the least burden and costs to persons regulated by the rule, including paperwork 

and other compliance costs, necessary to achieve the underlying regulatory objective.  

12. Analysis of stringency compared to federal laws 

 There are no specific federal laws related to the rules. 
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13. For rules adopted after July 29, 2010 that require the issuance of a regulatory permit, 

license, or agency authorization, whether the rule complies with section 41-1037 

 The rules establish group home facility licensing requirements that comply with A.R.S. § 41-

1037(A)(2).   

14. Proposed course of action 

 Because the rules are effective as written, recently underwent a rulemaking process with 

stakeholder input, and pose no threat to health and safety, the Department plans to take no action 

at this time.  
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INFORMATION FOR INDIVIDUAL RULES 

R9-33-101.  Definitions  

2. Objectives 

The objective in this rule is to define terms used in 9 A.A.C. 33 so that a reader can consistently 

interpret requirements in the Chapter. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable, but could be improved by removing redundancies 

in the definitions of “Administrative completeness review time-frame,” “Overall time-frame,” 

and “Substantive review time-frame.”  These definitions all refer to A.R.S. § 41-1072, but A.R.S.      

§ 41-1072 is referred to again in R9-33-108. 

 

R9-33-102. Requirement for Licensure 

2. Objectives 

The objectives of the rule are to: 

a. Require an entity operating a group home to be licensed by the Department; and 

b. Indicate that the license is restricted to the place, person, and time listed on the license. 

 

R9-33-103. Individuals to Act for Applicant or Licensee 

2. Objectives 

The objective of this rule is to establish who may act for an applicant or licensee. 

 

R9-33-104. Application and Inspection 

2. Objectives 

The objectives of the rule are to: 

a. Require an applicant to submit an application to the Department in order to be licensed to 

operate a group home; 

b. Describe the application;  

c. Establish the process by which the Department issues a license to an applicant who meets 

the requirements in this Chapter, including applicable time-frames; and 

d.  Establish that an applicant or licensee shall allow the Department immediate access to 

inspect the premises.  
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R9-33-105. License Renewal 

2. Objectives 

The objectives of the rule are to: 

a. Require a licensee to submit an application to the Department in order to renew the 

licensee's license to operate a group home; and 

b. Establish the process by which the Department issues a renewal to a licensee who meets 

the requirements in this Chapter. 

 

R9-33-106. Changes Affecting a License 

2. Objective 

The objective of the rule is to establish requirements for a licensee to notify the Department if the 

licensee's operation of a group home or service provider contract with the Division is going to be 

terminated. 

 

R9-33-107. Investigation of Complaints 

2. Objectives 

The objectives of the rule are to: 

a. Establish the process by which the Department investigates complaints at group homes or 

information suggesting that a group home may not be in compliance with applicable laws 

and rules; and 

b. Require a licensee to correct deficiencies listed on a plan of correction within 30 days 

from the date of the plan of correction.  

 

R9-33-108. Time-frames 

2. Objectives 

The objective of the rule is to establish time-frames for processing applications.   

 

R9-33-109. Denial, Revocation, or Suspension of a License 

2. Objectives 

The objectives of the rule are to: 

a. Establish the conditions under which the Department may deny, revoke, or suspend a 

license to operate a group home; 

b. Notify applicants and licensees of their statutory right of appeal; and 
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c. Require the Department to notify the Division of a denial, revocation, or suspension 

under this Chapter. 

 

R9-33-201. Emergency Procedures and Evacuation Drills 

2. Objectives 

The objectives of the rule are to establish requirements for: 

a. Developing and implementing of a group home's emergency plan; 

b. Maintaining proper address signage at the group home; 

c. Ensuring safety measures related to ingress and egress from the group home; and 

d. Conducting evacuation drills.  

 

R9-33-202. Fire Safety Requirements 

2. Objectives 

The objectives of the rule are to: 

a. Establish which fire safety requirements apply to a group home at each of the two fire 

risk prevention levels; 

b. Require licensees to obtain fire inspections; and 

c. Require licensees to have and maintain fire extinguishers, smoke detectors, and other 

appropriate fire safety fixtures, procedures, and equipment. 

 

R9-33-203. Physical Plant Requirements  

2. Objectives 

The objectives of the rule are to require licensees  to: 

a. Ensure that a group home is in compliance with applicable disability laws;  

b. Maintain a safe air and water temperature range; 

c. Maintain adequate ventilation and appliances for cooking and cooling food; and 

d. Maintain safe and working electrical and plumbing systems. 

 

R9-33-204. Environmental Requirements  

2. Objectives 

The objectives of the rule are to require licensees to: 

a. Maintain a facility free from garbage, refuge, insects, and vermin; 

b. Keep the facility free of hazards; and 

c. Not use unsafe space heaters. 
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R9-33-205. Vehicle Safety 

2. Objectives 

The objectives of the rule are to: 

a. Require licensees to ensure that a vehicle used to transport a resident is properly equipped 

and maintained to be safe and in good repair; and 

b. Establish documentation requirements for a vehicle used to transport a resident. 

 

R9-33-206. Swimming Pool Requirements  

2. Objectives 

The objective of the rule is to establish requirements for a private residential swimming pool and 

a spa at a group home. 

6. Analysis of clarity, conciseness, and understandability 

The rule is clear, concise, and understandable, but could be further improved by removing a 

possible inconsistency between the requirement of a “rigid” fence and the allowance of a “wire 

mesh fence.” 
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