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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
AUGUST 30, 2016 STUDY SESSION

The Governor’s Regulatory Review Council study session was held on Tuesday, August 30, 2016 at 10:00 a.m., at the Arizona Department of Administration, 100 North 15th Avenue, Conference Room 300, Phoenix, Arizona.

PRESENT:

Council Chairwoman:				Nicole Ong
Council Member:				Connie Wilhelm
Council Member:				Chris Ames
Council Member:				Brenda Burns (telephonically)
Council Member:				John Sundt (telephonically)

[bookmark: _GoBack]GRRC Staff Attorney: 			Chris Kleminich
GRRC Staff Assistant:				Dolores Habre
GRRC Intern:					Matthew Rippentrop
GRRC Intern:					Marcus McGillivray

ABSENT:

Council Member:				Michael Lofton
Council Member:				Steve Voeller

Attorney General Representative:		Jennifer Perkins


A. CALL TO ORDER:

Chairwoman Ong called the Study Session to order at 10:01 a.m. 


B. DISCUSSION OF MINUTES:

1. Study Session Minutes – 7/26/2016		No Discussion
2. Council Meetings Minutes – 8/2/2016		No Discussion


C.  DISCLOSURE OF CONFLICTS OF INTEREST:

Chairwoman Ong disclosed that she has a conflict of interest with regard to item (F)(1).


D.  MONTHLY COUNCIL STAFF REPORT:

Mr. Kleminich presented the draft 2017 Council Calendar. 

 

E.	CONSIDERATION AND DISCUSSION OF RULES:

1. ARIZONA STATE LOTTERY COMMISSION (R-16-0901)
Title 19, Chapter 3, Article 5, Procurements

Amend:		R19-3-501; R19-3-505; R19-3-506; R19-3-508; R19-3-509;
			R19-3-510; R19-3-514; R19-3-517; R19-3-518; R19-3-520; 
			R19-3-521; R19-3-523; R19-3-524; R19-3-525; R19-3-526;
			R19-3-527; R19-3-528; R19-3-531; R19-3-532; R19-3-534;
			R19-3-535; R19-3-544; R19-3-545; R19-3-546; R19-3-547;
			R19-3-549; R19-3-553; R19-3-562; R19-3-564; R19-3-566;
			R19-3-569
New Section: 	R19-3-563
Renumber:	R19-3-563; R19-3-564; R19-3-565; R19-3-566; R19-3-567; 
			R19-3-568; R19-3-569
Repeal:		R19-3-533

Ms. Shama Thathi gave a report on the legal and economic analysis for this agenda item.

Member Ames asked if the agency knows how many vendors there are of Lottery equipment and what number of those are agencies actually dealing with.

Ms. Deanie Reh, Assistant Attorney General assigned to Lottery responded there are five major vendors, a print contract, warehouse distribution contract, online systems contract.

Member Ames clarified his question.  How many vendors provide Lottery equipment?

Ms. Reh responded there are four major vendors.

Member Ames asked if the Lottery does business with all four.

Ms. Reh responded they don’t do business with Interlock which is one of the major vendors.


2.  ARIZONA DEPARTMENT OF HEALTH SERVICES (R-16-0902)
Title 9, Chapter 14, Article 6, Licensing of Environmental Laboratories
		
Amend:		R9-14-601; R9-14-602; R9-14-603; R9-14-605; R9-14-606; 
			R9-14-607; R9-14-608; R9-14-609; R9-14-610; R9-14-611; 
			R9-14-612; R9-14-613; R9-14-614; R9-14-615; R9-14-616; 
			R9-14-617; R9-14-620; R9-14-621; Table 6.1
New Section:	Table 6.2.A; Table 6.2.B; Table 6.2.C; Table 6.2.D; Table 6.2.E;
			Table 6.3; Table 6.4	
Renumber:	Table 1; Table 6.1
Repeal:		Exhibit I; Exhibit II

Mr. Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked what is the total number of testing methods available.  She understands that sixty obsolete ones are being removed and 257 new methods are being added.  What does that bring the total number of testing methods to?

Mr. Steve Baker, Chief of the Office of Laboratory Licensure and Certification.  The total number of methods, he’s not sure.  What they’ve tried to do is mirror the federal law. They don’t have an exact number for the methods, but it’s a lot.  There’s a lot of different things they get testing in drinking water, hazardous waste, air and different categories.  Based on all of those you could have multiple different methods that are available for a lab to use. It gives them a choice so it’s optional for the lab as to which one they want to use.

Chairwoman Ong commented that this just brings it up so that it’s consistent with federal law.

Mr. Baker commented that they pretty much have adopted these because they have another way to bring these methods in through their Director’s approval process because it allows the laboratories to utilize new technology earlier that going through the rules and then this process is to formally bring them into regulation.  It allows them to use new technology and newer methods which are usually better and faster.

Member Ames commented that they heard that there were no changes in fees but there was a reduction of sixty and the addition of the 257 tests.  Do the tests have fees?

Mr. Baker responded there’s a fee for each one of the different method.  It’s optional, he doesn’t see that they are going to get any more money for this.  It’s because we drop one method and they’re going to move to this other method.  They are also adding other methods that are optional for them to bring on but usually get very little raise in fees when they do new rules.

Member Ames commented that the regulated community should see no net increase in cost.

Mr. Baker responded that he didn’t think so.  That’s why they didn’t do it across the board.  It’s been ten years since they raised their fees.  They’ve been doing a lot of different things through efficiency in the office to maintain so that they don’t have to.

Member Burns commented that she completely understands the benefits of maintaining primacy and she knows that you can do that but usurping the same or more stringent in the rules than EPA requires.  Her question is, she heard him use the term mirror.  Is that in everything you’re doing?  Is this going to be a level field of what EPA requires or are you a little more stringent in some of the areas?

Mr. Baker responded right now they are behind.  They are not in compliance with federal law.  The EPA has already come to them and said if you don’t do this you’ll lose primacy.  That’s why they’re trying to bring up and add in new methods so that they will maintain primacy with ADEQ.

Member Burns commented was she understands that but her question is once the rules are adopted, will the agency then be in compliance with a level playing field or will the agency have exceeded their requirements.

Mr. Baker responded that he’s not sure they exceed their requirements.  There’s a certain number of things that are required.  They get reviewed by the EPA every year to make sure they are meeting those.  He doesn’t think they’re exceeding them.

Member Burns commented that if there is a different answer please go back and make sure.  She always likes to make sure so if he would research it and let her know if the answer is still the same prior to next week.

Mr. Baker responded there’s only one area he just thought of.  The EPA requires there be at least an onsite for drinking water laboratory once every three years.  Up until 2006 they were doing it every year.  That was just something that was started in the regulations in 1992 when he brought the program on in 1992.  They’ve modified that to bring it to every two years.  So they are a little more stringent there, but the reason why they’re looking to hold it at two years is because there’s a national standard that is being developed with a national program and their standard is every two years.  That is one thing that laboratories many of them would like to see them stay with the national standard that’s out there because they up their contracts, which requires them to have that every two years.  That’s the only thing he can think of at the top of his head.

Member Burns commented that they could adopt once a year and if a lab needed to get a contract, they couldn’t do anything about that could they?

Mr. Baker commented they were at every year so then they brought it back to the national standard.
For drinking water they could do that at this moment.

Mr. Kleminich interjected that he recalls from the Five-Year Review Report he believes the Department did have statutory authority to be more stringent then federal in that regard.

Member Burns asked why does the State license labs outside of Arizona?  

Mr. Baker responded that the statute requires that Health Services license all laboratories that are doing environmental compliance testing in the State of Arizona.  That includes out-of-state laboratories.  Very few states have a program that can actually go out and look at those other laboratories.  For instance the State of New Mexico only has a drinking water program where as Arizona’s program has drinking water, wastewater, hazardous waste and air.  They’re making sure they’re covering all of ADEQ.  If you’re a laboratory in New Mexico and you’re doing drinking water or wastewater or hazardous waste, which they have in the State of Arizona then there’s no vehicle for them to be able to do work in Arizona.  You might say, why do we want someone from New Mexico to do Arizona work.  Why don’t we use Arizona labs?  In many cases, there isn’t a lab in Arizona that can do that work.  Some of the testing like dioxin testing and different testing there may be only five labs in the whole United States that do that type of testing.  We want to make sure the laboratories are doing the Arizona samples correctly and that they have oversight of what they are doing for Arizona.  That is why they do the out-of-state laboratories.

Member Burns asked who pays these labs.  Is it the State and the cost is passed on to who’s ever water is being tested?  The municipalities, private water companies, who are they contracting with?

Mr. Baker responded that it could be a number of different options.  Most of their out-of-state laboratories are on contract with large clean up firms.  They may be doing the super fund sites like the Motorola sites, airport sites and all of the military bases have super fund, so they’re regional contracts with national labs.  How they get paid could be through super fund dollars.  They also have cities that are probably paying for some of the drinking water testing.  There’s probably a number of different funding sources for laboratories.

Member Burns commented on Mr. Baker’s earlier comments about him not anticipating anyone’s fees being increased as a result of this rulemaking.

Mr. Baker responded that was correct.  He thinks if there was going to be an increase they would have had some comments.  They work very closely with the regulated community.  This rule was approved through their advisory committee unanimously.  They had worked out the details and they knew what was coming in.  If there was going to be a raise they would have let them know. 


	3.  INDUSTRIAL COMMISSION OF ARIZONA (R-16-0903)
Title 20, Chapter 5, Article 7, Self-Insurance Requirements for Workers’ Compensation Pools Organized under A.R.S. § 23-961.01

	Amend:		R20-5-715
 
Mr. Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Wilhelm asked how the new requirements compare to other states that do self-insurance pools.

Mr. Scott Cooley, Attorney for the Industrial Commission, responded that this rulemaking was primarily driven internally.  When Governor Ducey asked for rules that might help business.  The Commission did an internal analysis and found that this rule had never been used and no pools had ever been created.  With Council Chairman Schultz’ experience in the insurance industry he realized the figures in the rule were cost prohibitive.  ICA decided this rule could be amended pursuant to the Governor’s efforts to aide businesses and also further the statutory intent of encouraging.  The statutes that were promulgated at the time were intended to encourage self-insurance by individual employers and possibly the formation of workers’ compensation pools.  Based on the figures on this rule apparently those figures have served as an impediment to pools being formed.  It was decided that ICA would try to reduce the impediments to forming worker’s compensation pools.  Other states have had some success according to Chairman Schultz, Colorado being one.  Other than that, they’re going on his expertise in that area.

Member Wilhelm asked if ICA mirrored Colorado’s requirements.

Mr. Cooley responded they have the existing rule and simply tweaked this rule.  Actually Colorado’s requirements are more general than ICA’s.  ICA’s rule is fairly specific in terms of the amounts.

Chairwoman Ong asked if there was stakeholder input during the process of drafting and proposing amendments to this rule.

Mr. Cooley responded to his knowledge Chairman Schultz talked to someone who had experience with these excess insurance rates from Colorado, it was a member of their regulated community.  Here in Arizona, he’s not certain.  He thinks this was driven internally.

Mr. Kleminich interjected that there is no regulated community yet.

Mr. Cooley commented they’re trying something to see if it works.

Member Burns asked if there were any businesses who had approached ICA or spoken to any who said this might be of interest to them or they’re simply giving this a try to see if anybody jumps on board.

Mr. Cooley responded Chairman Schultz mentioned that the trucking industry might be interested in this self-insurance pool.  Other than that, he knows of no other industry that’s interested at this time.


F. CONSIDERATION AND DISCUSSION OF FIVE-YEAR-REVIEW REPORTS:

1. ARIZONA DEPARTMENT OF ADMINISTRATION (F-16-0103)
Title 2, Chapter 7, Article 1, General Provisions; Article 2, Procurement Organization; Article 3, Source Selection and Contract Formation; Article 4, Specifications; Article 5, Procurement of Construction and Specified Professional Services; Article 6, Contract Clauses; Article 7, Cost Principles; Article 9, Legal and Contractual Remedies; Article 10, Intergovernmental Procurement

Mr. Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Ames commented that there are currently 137 rules. Was the number the same in 2006?

Mr. Kleminich responded that the number was similar.


2. ARIZONA DEPARTMENT OF FORESTRY AND FIRE MANAGEMENT 
(F-16-0505)
Title 4, Chapter 36, Article 2, Arizona State Fire Code; Article 3, International Fire Code Modifications

Mr. Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Wilhelm commented that this department also used to take HOA complaints. That authority has been moved over to the Department of Real Estate. Will that be addressed in their new revised rules?

Mr. Fred Durham representing the State Fire Marshal’s Office, responded yes, Real Estate is going to handle it.

Mr. Kleminich interjected that the rules in this report were solely the fire code, not all of the FBLS rules.

Chairwoman Ong clarified that the current fees don’t cover the cost of services provided.  Is that in part because the number of permits were down and so the costs weren’t spread out enough?

Mr. Durham responded partially. The office charges for permitted inspections, and the regular life safety inspections are free. The office does not have the ability under statute to charge for those. On a cost recovery basis it’s just inflation as much as anything else. Those fees were set several years ago. They’ll look at them again because gas prices came down slightly and that was one of the big drivers. That actually makes a big difference, as the guys drive over 100,000 miles a year. 

Chairwoman Ong commented that it’s possible that some of it may be recovered by increase of construction, increase of permits and improving economy.

Mr. Durham responded yes.

Member Burns commented that if the anticipated collection was 40% less than anticipated, if construction remained the same, is Mr. Durham saying fees would necessarily increase around 40%?

Mr. Durham responded that because they are a General Fund agency, their fees go back to General Fund to start with. He does not think they would necessarily go up.

Member Burns asked about the office’s staffing level.

Mr. Durham responded that they have five Deputy Fire Marshals for the entire state. The Deputies just don’t do construction. If there was no construction, they would still stay completely busy doing regularly scheduled inspections.

Member Burns asked what Mr. Durham would anticipate for a percentage on increasing fees.

Mr. Durham responded that the office hasn’t yet taken a look at it. 

Member Burns asked when the office was going to request an exception from the moratorium.

Mr. Durham responded that he believes it has been requested and they can always request it again as the new agency.


3. ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (F-16-0605)
Title 18, Chapter 9, Article 5, Grazing Best Management Practices; Article 6, Reclaimed Water Conveyances; Article 7, Direct Reuse of Reclaimed Water
 
Mr. Chris Kleminich gave a report on the legal and economic analysis for this agenda item.


4. ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-0803)
Title 9, Chapter 16, Article 4, Registration of Sanitarians

Ms. Shama Thathi gave a report on the legal and economic analysis for this agenda item.





5. ARIZONA DEPARTMENT OF REVENUE (F-16-0805)
Title 15, Chapter 5, Article 6, Prime Contracting Classification; Article 9, Mining Classification; Article 10, Transaction Privilege Tax – Transient Lodging Classification; Article 11, Transaction Privilege Tax – Job Printing Classification; Article 13, Sales Tax – Publishing Classification; Article 14, Transporting Classification; Article 15, Personal Property Rental Classification; Article 16, Commercial Lease Classification; Article 17, Restaurant Classification; Article 18.1, Sales of Food; Article 20, General; Article 21, Utilities Classification 

Ms. Shama Thathi gave a report on the legal and economic analysis for this agenda item.


6. ARIZONA DEPARTMENT OF PUBLIC SAFETY (F-16-0806)		
Title 13, Chapter 12, Article 1, Private Investigator and Security Guard Hearing Board

Mr. Matthew Rippentrop gave a report on the legal and economic analysis for this agenda item. 

Chairwoman Ong commented that while the rulemaking won’t be submitted until sometime in 2018, the Board will hold hearings for good cost exceptions related to denials for misdemeanor cases in the meantime, correct?

Major Brant Benham, representing the Department, answered yes. They do currently hear cost exceptions including misdemeanors as it is written in statute.

Member Wilhelm asked how long the hearings take.

Major Benham responded they are held over the course about half a day, three quarters of a day, every six weeks. 

Mesa Police Department Assistant Chief Anthony Lythgoe, Chair of the Board, responded that the meetings start at around 9:00 in the morning and are usually done with all of the hearings for the day by around 3:00 give or take some time.  Some of the individual cases will take 10 – 15 minutes and some take a little bit longer.  It really varies, but for the most part they get through their full agenda before the end of the day.


G. 	DISCUSSION ON ELIMINATION OF OUTDATED AND UNNECESSARY RULES

Mr. Kleminich spoke about a process for expiration of outdated/unnecessary rules and presented a related flowchart.

Chairwoman Ong commented that the staff attorneys presented this approach to the Governor’s Office because the tracking of improved or eliminated rules are included as part of the measures that they’re tracking across the state. Staff presented this in response because agencies now are going to be held accountable for the rules even more so than before. Staff wanted to make agencies aware of an existing simple process for expiring they outdated and unnecessary rules and to eliminate a rule that is no longer necessary outright and in whole.  

Member Wilhelm asked if GRRC had a goal as to how many rules.

Mr. Kleminich responded that the goal has already been exceeded, as the goal was 60 rules and is already at 114 rules. Staff wants to continue to greatly exceed that goal.

Ms. Christy Comanita, from the Department of Revenue, asked if the flowchart had been distributed to the agency rulewriters.

Mr. Kleminich said not yet. 

Mr. Roy Miller, representing himself, commented that with respect to the Lottery, Ms. Thathi mentioned that the goal was maximizing revenue while maintaining the dignity of the state. That is not possible because Gaming should remain in the private sector. It’s unseemly and tawdry for the state to be involved in Gaming and certainly is beneath the state.  

Mr. Miller continued by suggesting that outdated and unnecessary are ambiguous terms, and he would encourage the Council to try to add rules that stifle competition. That’s more concrete than whether they’re outdated or unnecessary. He would also encourage to try to put in elimination of whole departments, not just the rules. Most of the regulatory agencies should be eliminated. It would be good to start with the big picture and reduce it down to the rules rather than try to go the other direction.  

Mr. Kleminich commented that GRRC has other goals in mind in terms of anticompetitive rules.  This is kind of the starting point.

Chairwoman Ong commented that the Council itself is only tasked with the rulemaking aspects.  Agency administration is the responsibility of the Governor’s Office and the Legislature.

Member Burns thanked Mr. Miller for coming to the meeting. Just following what GRRC is doing is not something that most people have on their radar. For someone to pay attention and come down and express his views is appreciated.

Member Ames asked if this process has been used historically.

Mr. Kleminich responded not to staff’s knowledge.

Chairwoman Ong commented that changes in statute were in 2012 that allowed for this.

Mr. Cooley commented that agencies have had the ability to allow rules to expire since 2001 within the context of a five-year review report that was submitted. A lot of rules have been expired, but not using the new powers enacted in 2012. This looks like a much shortened way to the same goal and you don’t have to wait five years.

Mr. Robert Hobbs, from the Department of Economic Security, asked if there is possibly a public notice issue here. In a true five-year review the public does not see the report before the due date, but at least there are several years notice from your publications that the five-year review is coming up.  This way it all happens in a couple of weeks, basically no chance of comments presumptively.

Mr. Kleminich responded that it would certainly depend on the rules. GRRC staff would encourage agencies to not use this process if you feel any public notice requirements should be met, or until your particular regulated community is made aware that the agency is considering eliminating these rules.


Mr. Kleminich noted that there is not a time frame on submitting or considering these rules. As long as an agency can give staff notice of which rules you have prior to the Study Session, the Council can move on them very quickly.

Mr. Kleminich continued by noting that two agencies this month are taking the initial step to go through this process.  First is ASRS with one rule, R2-8-708, related to the dispute of an ASRS determination regarding contributions not withheld.  ASRS indicates that the rule reiterates the appeal process already contained in Article 4 of its rules.  Second, ADEQ has identified seven rules for elimination this month and once they do engage in more stakeholder and program input they should have more for GRRC soon. 

Member Wilhelm asked if Mr. Kleminich if these rules will be placed on the agenda from now on as GRRC moves forward with this.

Mr. Kleminich responded yes.

Member Ames commented that it seems that anything for a period of time should naturally expire at the end of period of time.  Is that something that happens or can happen?

Mr. Kleminich responded not under current law but it’s something staff will look at.
 

H. ADJOURNMENT

	Chairwoman Ong adjourned the meeting at 11:32 p.m.

 
Respectfully submitted,
/S/dh
GRRC Executive Staff Assistant
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