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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
AUGUST 25, 2015 STUDY SESSION

The Governor’s Regulatory Review Council study session was held on Tuesday, August 25, 2015, at 10:00 a.m., at the Arizona Department of Administration, 100 N. 15th Avenue, First Floor Conference Room, Phoenix, Arizona.

PRESENT:

Council Chair:					Bret Parke
Council Member:				Lori Daniels
Council Member:				Michael Lofton
Council Member: 				Connie Wilhelm
Council Member:				Jason Isaak
Council Member:				Brenda Burns

GRRC Staff Attorney: 			Scott Cooley
GRRC Staff Attorney: 			Chris Kleminich
GRRC Intern:					Kara Kerker
GRRC Staff Assistant:				Dolores Habre

ABSENT:

Attorney General Representative:		Christopher Munns

CALL TO ORDER:

Council Chair Bret Parke called the Study Session to order at approximately 10:00 a.m. 

Council Chair Parke introduced the newest Council Member Brenda Burns and GRRC’s newest Intern, Kara Kerker

DISCUSSION OF MINUTES:

Council Meeting Minutes 8/4/2015: 		No Discussion

DISCLOSURE OF CONFLICTS OF INTEREST:

None

DISCUSSION AGENDA:

D.	Five-Year-Review Reports for Discussion:

1.  ARIZONA MEDICAL BOARD (F-15-0901)
Title 4, Chapter 16, Article 3, Dispensing of Drugs; Article 6, Disciplinary 

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.


		
2. INDUSTRIAL COMMISSION OF ARIZONA (F-15-0902)
Title 20, Chapter 5, Article 11, Self-Insurance for Individual Employers

Scott Cooley gave a report on the legal and economic analysis for this agenda item.

Council Member Connie Wilhelm commented that she would like to see the Commission take action prior to July 2018, as the changes seem to be really minor. To wait for five years seems excessive.

Chairman Parke agreed and read from the Executive Order. As the rulemaking was mandated by the Legislature, it should become a higher priority, as there are only three rules, and the Economic Impact has been considered to be none. While there have been no comments or written criticisms of the rules as they are, given the fact that it was reviewed in 2010 that the rules were required to be done by January 1, 2013, it should be a higher priority. The materials did not provide whether there is an opportunity for confusion, but it is somewhat tenuous and not guaranteed in the future as, for example, if the Department of Insurance selects the same rating agency or uses the same classification codes, that’s only been selected by happenstance as the material is presented.  

Chairman Parke asked to hear from the Commission’s representative.

Valli Goss, Assistant Chief Counsel for the Industrial Commission, commented that the moratorium has played a major role in not proceeding with the rule making on these three rules.  The rules are not fancy rule changing, and are not controversial, but are fairly ministerial.  The Commission is very involved in the rulemaking regarding evidence-based treatment guidelines.  That has been the Commission’s primary focus, per the Legislature’s requirements, for the past couple of years.  Ms. Goss suggested that she would take back the Council’s comments and would be more than happy to submit a revised report speeding up the proposed deadline for accomplishing these rule changes if a date in 2016, for example, instead of July 2018, would meet the Council’s needs and wishes.   

Chairman Parke commented that he appreciates the commitment, and noted that he did not see any other identified priorities or rule makings that are taking those resources or demanding your attention otherwise.

Ms. Goss answered that the evidence-based treatment guidelines are taking up the Commission’s resources.  They are down in staff and are juggling what is more important.  Weighing into that is that the Commission has not had any complaints or consumer confusion.  The same rating organization that was used for decades by the State Compensation Fund is the designated approved organization that the Department of Insurance uses, so it’s been a very smooth transition.  Industry has not been confused by the lack of changes to reflect the statutory changes.  

Chairman Parke clarified that the Commission has one rulemaking priority which has a higher priority in the Commission’s eyes, evidence-based treatment guidelines.

Ms. Goss answered yes.

Chairman Parke asked, what is the timeframe is for that rulemaking?

Ms. Goss answered that the Commission is in the process right now, and the initial docket has been done. The Commission is trying to start a pilot program to do a kind of test run.

Chairman Parke asked to let GRRC staff know what the time frame is for that and how it relates to the ability to comply with moving up the timeframe for these rules, so we can have a reconciliation of what your priorities are and what the timeframe for this evidence-based treatment guideline pilot program. GRRC is going to begin tracking these commitments, and there will be more follow up from GRRC staff. 

Council Member Brenda Burns inquired as to whether, if the Legislature passes a law and the Governor signs it, an agency still has to go through the step of requesting an exception from the moratorium.

Chairman Parke commented that this is the current practice.

Council Member Burns commented that, if the Council was interested, it could put forth a letter to the Governor for some kind of request or meeting.

Ms. Goss asked if there was something in the Executive Order that says, if you are implementing legislation that it is an exemption to fulfill a regulatory requirement?

Chairman Parke responded that no such language was in the Order.

Ms. Goss commented that the previous Executive Orders that have been promulgated since 2009 have varied.

Mr. Cooley commented that, under the Order, a state agency subject to the Order shall not conduct any rulemaking except as permitted by the Order, and you must obtain permission from the Governor’s Office.

Ms. Goss commented she would get back with Mr. Cooley and provide additional information in advance of the September 1 meeting.

3. ARIZONA STATE BOARD OF PHARMACY (F-15-0904)
	Title 4, Chapter 23, Article 7, Non-Pharmacy Licensed Outlets – General Provisions; Article 9, 
Penalties and Miscellaneous; Article 10, Uniform Controlled Substances and Drug Offenses

Kara Kerker gave a report on the legal and economic analysis for this agenda item.

Council Member Jason Isaak asked for clarification about an item in the economist memo.  

Dean Wright, Director of the Prescription Monitoring Program commented the word “not” should not be there.

Council Member Isaak commented that that was huge difference, and read on to say it should say the Board determined the rules currently impose the least burden, not it still will impose less burden and cost when we amend the rules. Is that right?

Mr. Wright responded in the affirmative.

Council Member Isaak commented that it is a de minimis effect on the regulated community.

Mr. Wright responded in the affirmative.

Council Member Isaak commented that he wanted to make sure. 

Chairman Parke said that from his understanding of the materials and reading the packages, the ability to engage and deviate from a state requirement for experimentation and technological advances is mitigating costs. Chairman Parke read from the materials on page two of the summary “hydrocodone combination products are widely used in the long-term care facility setting and not providing them in an automated dispensing system could potentially negatively impact patient care.” As a result, the Board found the restriction on not stocking schedule II drugs in an automated dispensing system needs to be removed.  But in the interim you’re using this deviation process to allow for the dispensing of those drugs which both has been determined not by me but by the Board that it benefits long-term patient care and is more cost effective.

Mr. Wright responded in the affirmative.

Council Member Isaak thanked Chairman Parke for that clarification, and noted that economic analysis should have some numbers, some context, how many regulated, and some additional information.  I’ve certainly made errors in writing, and I’m glad we got that clarified. My bigger concern is having a sense of what the scope is.

Chairman Parke asked, how many long-term care health facilities are there?

Mr. Wright responded that there are 64 such facilities.

Chairman Parke thanked Mr. Wright.

E. CONSIDERATION AND DISCUSSION OF RULES:

1. NATUROPATHIC PHYSICIANS MEDICAL BOARD (R-15-0801)
Title 4, Chapter 18, Article 1, General Provisions; Article 2, Licenses; Specialist Certificates; Continuing Medical Education; Renewal; Article 5, Naturopathic Clinical Training and Preceptorship Training Program Requirements; Article 9, Certificate to Dispense

Amend:		R4-18-101
Amend:		R4-18-107
Amend:		R4-18-202
Amend:		R4-18-203
Amend:		R4-18-204
Amend:		R4-18-206
Amend:		R4-18-501
Amend:		R4-18-502
Amend:		R4-18-904

New Section:	R4-18-207
New Section:	R4-18-208
New Section:	R4-18-209

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Council Member Michael Lofton commented that when he read the new rule, 207, it concerned him that the provisions for doctors that were expired longer than others would be more severe. In the context of public safety, it seems odd that that would be so. Can you give an idea of what the rationale behind that rule was?

Mr. Kleminich noted that the Executive Director could speak on that matter.

Gail Anthony, Executive Director asked for clarification on which portion Council Member Lofton was referring to.

Chairman Parke commented that in rule 207 it says that individuals are to pay a renewal and penalty fee for each year the license has been expired. I believe, Council Member Lofton is asking why they are paying an additional penalty. Why should I be penalized for not having renewed my license in Arizona when I didn’t need it? It’s understandable to have the CME requirements and renewal fee, but what’s the idea behind the penalty?  

Ms. Anthony responded that if somebody wants to move out of state and not have that license current, they just need to retire that license. This language is in statute, and is for folks who just let their license expire, and do not notify the Board. They just let it expire and go away, but years later they decide they want to bring it back. So this is a deterrent on the part of the Board.

Council Member Lofton asked for clarity on the amount of the penalty per year.

Ms. Anthony responded that the renewal fee is $225 and the late fee is $75, depending on how many years. When individuals renew each year, if they don’t renew on time, we send them reminders. I get on the phone to ask if they are going to renew their license, and we only have 750 licensees so it’s easy to do that. So they do have very many opportunities to renew their license.

Council Member Lofton commented that it sounds like it a very insignificant penalty per year.

Council Member Burns shared a story about a retired doctor that had to go through many hoops to volunteer his time and almost had to stop volunteering. She didn’t want that to happen to someone who worked 40 years only to be stopped by such a rule. She commented that maybe this was an issue for the Legislature.

Ms. Anthony commented that when someone comes to her, whether they are retired or licensed, she goes over their options and scenarios thoroughly. She lets them know what the rule is now and cannot guarantee what the rule will be five years from now.

Council Member Lofton commented that Member Burns brings up a good point, as $75 a year for a for-profit practitioner would be insignificant, but to a good Samaritan who now retired and wants to do things for indigent health, it seems like it would be an exceptional thing to consider in the rulemaking to allow those folks not to pay a penalty.

Ms. Anthony asked if the Council is suggesting that they put something in the rule that allows that exception?

Chairman Parke commented that yes, that what’s he’s hearing, but obviously action is not being taken here today. We’ll have an opportunity to discuss after follow up and evaluation of some of these ideas. I think that what I’m hearing is an invitation to evaluate whether your statutory and rule authority provides you an exception for a non-profit practitioner that would benefit the state, because it would be helping clients who may otherwise not be able to obtain the same health care from a for-profit. I think there is a concern that we not penalize people that may hit retirement age, or have enough years of practice to practice in a non-profit, to not be penalized, or that it is not both confusing and discouraging for them to do that. 

Council Member Burns commented that 30 hours of CME per each year you have been expired would be quite burdensome on someone if they were out for any number of years.

Council Member Isaak commented that there may be some statutory issues that really limit the Board’s latitude to do this. He completely agrees with all the sentiments, but would personally hate to have this stopped and miss deadlines, to wait on the Legislature for action.

Chairman Parke concurred with Member Isaak’s point and was trying to clarify given the request for an immediate effective date.  

Ms. Anthony commented that she appreciated the Council’s feedback and believes these rules strictly adhere to their statutes, but can take a look at the statutes, having discussed this issue.

Chairman Parke commented that it would be wonderful to have the conversation moving forward with any updates and down the road get an update on whether there’s a path forward. One other comment, Rules 207 and 208. There’s a list of components that are needed, and I wonder if this is consistent with industry practice. We are talking about a highly-trained professional set of individuals, I wouldn’t want to create barriers to entry. I would like to know whether there is some commonality or model of the components put in an application, whether that’s for reinstatement or for a retired license. So if we could get some follow up before next week?

Chairman Parke noted that section four of the economic memo needs clarification.

Council Member Isaak concurred with Chairman Parke’s sentiment, and noted that additional numbers related to fees, and what they might revert back to, would be valuable.

Mr. Kleminich commented that due to the nature of the rulemaking process, the fees wouldn’t revert back to anything, but they just could not be charged.

Chairman Parke commented that staff needs to continue to help the economists to true this up before the memos come to members.









2. ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (R-15-0902)
Title 18, Chapter 14, Article 3, Permit and Compliance Fees
	
	New Article:	Article 3
	New Section:	R18-14-301
	New Section:	R18-14-302	
	New Section:	R18-14-303

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Council Member Burns commented that she has a long list of concerns, mostly what Chris mentioned.  I’m not sure why we’ve got the cart before the horse. I’m not sure when the federal funds “dry up”. On the one hand the Department says that they will gain $429,000.  On the other hand, the Department says that the General Fund will be increased by $400,000 to $475,000. Both of those are not going to happen. Only one of those is going to happen and be implemented. This takes effect in January and the fees begin. While the Department thinks they will be able to have legislation approved, there is no guarantee the legislation will be approved.  If you go through the process, and it does get approved, and it doesn’t have an emergency clause on it, it won’t be effective until sometime in the summer. In the meantime, a bunch of money is going back to the General Fund. I applaud the idea of trying to be self-sufficient and making sure that people in the industry are paying what it is going to cost. Is it possible to approve something like this to have an effective date to commence only upon and if the Legislature says that these fees can go into this fund?  

Chairman Parke commented that the Council does make conditional approvals, and we can have staff look at that in particular to see what authority the Council has, and to inquire with the Department to see how that might impact their rulemaking, and if there are any other consequences we are not aware of.

Council Member Burns commented that she would like to know just how many people pay fees that just go into the General Fund. If these folks work for a big company or a city they might be able to absorb it, and pay the fee for the individual, but it is true that the small water companies struggle greatly. If these funds go into the Water Quality Fee Fund can it be used for other things other than these operators?

Mr. Kleminich commented the funds would encompass a number of different programs. The Department can speak to how it would be used particularly, but they do indicate that if the money was directed to that fund, it would be used for the OCP.

Wendy LeStarge, Rules Analyst with ADEQ commented that with regard to the General Fund issue, it is a goal, it is a concern, and the Water Quality Division does want to control that money.  While that is our desire, it may not be within our ability to make that happen as soon as we would like. We would have to have a sponsor in the Legislature, there is also, even before session starts, the usual coordination with the Governor’s Office to make sure all executive agencies are not contradicting each other in priorities before the Legislature. I would add that, in 2012, we did have a bill before the Legislature that would have changed the language from General Fund to Water Quality Fee Fund in both of those statutes, but that bill died a quick death in January. It is something we are aware of, it is something we are working towards, but whether it can be accomplished for session starting in 2016 I can’t say. We do know that, assuming these fees become effective January 1st, we’re not directly seeing that money, because it is going into the General Fund as required by those statutes. 

Council Member Burns asked if ADEQ has been directed to establish fees for these individuals.

Mr. Kleminich responded that there are directives in the statutes that they have authority, but there is no requirement.

Ms. LeStarge commented that establishing fees at this time is part of an evolution that probably started when our General Funds were reduced and then completely ended. 

Chairman Parke asked if there is a bill, which is going to go forward, that the Legislature is going to see, to try the move the funds from General Fund to Water Quality Fee Fund?

Ms. LeStarge commented that, to her knowledge, it was premature to say that today.

Chairman Parke commented the Council would like some follow-up on that, and Council Member Burns about the $429,000 figure.

Ms. LeStarge commented that $429,000 is the program’s budget, so most of that is salaries, indirect costs, ERE costs, and about $100,000 in training costs. We estimated that the fees would bring in $400,000 to $475,000. That is the amount of money that would go into the General Fund.

Chairman Parke asked for clarification regarding fund sources.

Ms. LeStarge commented that there is a third option. Within Appropriations, the Department may ask permission to use other funds instead of the Water Quality Fee Fund.

Chairman Parke commented that just introduces another level of complexity and confusion. That would be just pursuing a separate avenue that sounds similar to the regular General Fund process.  As opposed to submitting a legislative bill that seeks to change the statute, you submit a budget that says, appropriate $429,000 from the General Fund or whatever fund.

Council Member Wilhelm commented there has been a trend in the Legislature to make all of the departments who are permitting self-sufficient. 

Council Member Burns commented that that is understood, and she doesn’t necessarily disagree with that. The timing of it is at issue, because once the Legislature gets that money, they may never want to give it back.

Council Member Lofton commented that Governor Ducey has been crystal clear that he wants to make Arizona an easy place to do business. When he heard Mr. Kleminich’s report, he heard quite a burden being placed on stakeholders. This would clearly impact small businesses much more than it would to the handful of bigger water operators. So is it an appropriate question, or an exploration, that this could possibly not be a fixed fee, but based on revenue or size of company? 

Chairman Parke pointed out that the department did indicate that they investigated a tiered program, and read from page five of the attorney memo.

Ms. LeStarge commented that one issue with a tiered fee system, based on the size of the business, is that a certification belongs to the operator. The Department did have informal stakeholder meetings before starting the rulemaking, and changed some fee amounts.  Large water systems may see a tiered fee as subsidizing the smaller systems, which they won’t want to do.  Under their statutory authority, there could be issues with justifying that. The Department knows there are concerns with the smaller systems by their remoteness, by their size, and their scale. It is unclear whether a tiered system would solve all the issues. 

Chairman Parke noted that public commenters stated the various impacts the various fees could have on facilities, such as unreasonably high costs to run smaller facilities, and the impact on large systems versus smaller systems. The Department’s response notes that a disproportionate number of small and very small facilities face violations and many non-compliant water systems do not have adequate personnel and capability and may not manage systems sufficiently to maintain baseline maintenance. Reducing fee amounts based on size of facility would require the department to recoup needed revenue in some other manner such as increased fees for operators of larger facilities.  

Chairman Parke asked what is the indication if the federal funds will actually dry up and what type of timeline is there for that?

Ms. LeStarge commented that as the Department has become a self-funded agency, they are seeing issues with some of the federal funds. There has been a steady reduction. The Department does not know if the funds are going to dry up entirely. That is part of the frustration of not knowing what is going to happen with that money. 

Chairman Parke asked, has that led to the inability of the agency to license operators?

Ms. LeStarge responded that it has not.  Money has come from the Drinking Water State Revolving Fund, and the main purpose of that fund is for capital infrastructure. The Department is allowed to siphon some of it, and that is what they are essentially doing. But then there is less money available for these capital infrastructure projects.

Chris Kleminich commented that when the department originally submitted the EIS back in late 2014, the Department indicated they were anticipating a drop of $6 million in federal funds for FY 2015. The current estimate for that number is actually $105,000. That just gives an idea of how the Department really is having a hard time gauging how to budget federal funds. By the same token, that could be reversed to say that the federal funds aren’t drying up as quickly as the Department might indicate.

Council Member Isaak commented that since the Governor’s Office approved this exemption, does the Department know if there has been thought at that level as to legislation?

Ms. LeStarge indicated that she was unsure on that point.

Chairman Parke commented that he is wondering how the Department is meeting the demand in the face of those types of challenges, and what would be the anticipated impact should the rules not be approved? 

Ms. LeStarge introduced Daniel Czecholinski, Manager of Drinking Water Section

Mr. Czecholinski commented that, as a point of clarification, the money that we’re asking for the $429,000 operating fees, from the DWSRF, is a one-to-one match. Currently ADEQ is using all the monies to fund that program, so we’re taking monies from other ADEQ pots of money to fund that program, and that’s not sustainable.

Chairman Parke asked, what are you doing in the interim, and what are you going to do if it doesn’t go through?

Mr. Czecholinski commented that, in the past, the Department has asked for legislative approval to use funds, which are not water quality fee funds, to offset the drinking water certification program.  We are using other funds at this time through Legislative approval on an annual basis to pay the program costs.  

Council Member Burns commented that if ADEQ began the program in January, people start paying fees.  It’s not going to help, it’s just going to be money going to the General Fund.  It’s not going to help the agency at all if you don’t get the legislation and have it signed by the Governor.  You’re going to have people carrying the burden of paying a fee just to have the money going to the General Fund.  It’s not going to help ADEQ.  That’s the concern, I don’t have a problem with the overall idea.  She knows people in other states pay these fees, she looked it up online and read everything so she understands it’s not unique to Arizona to begin charging fees.  But her concern is it’s not serving the purpose.  We have to make sure it’s going to serve the purpose otherwise why put the burden on these folks?  

Mr. Czecholinski commented that ADEQ intends to work with the Legislature in this upcoming session to work on a solution.  The Department is going to have to ask the Legislature at this next session for authorization to use other monies that are not statutorily allowable for the Water Quality Program to help pay our funds.

Council Member Burns reiterated that she was concerned, as the Department can’t be sure about the outcome, and haven’t even talked to a sponsor yet. So why would you want to start charging the fees before you know the outcome? Several of us have been in or around the Legislature, and know there is never any guarantee, especially once the fees start going to the General Fund. 

Council Member Burns left at approximately 11:48 AM.

3. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-15-0903)
Title 9, Chapter 22, Article 13, Children’s Rehabilitative Services (CRS)

Amend:		R9-22-1301
	Amend:		R9-22-1303
	Amend:		R9-22-1304	

Scott Cooley gave a report on the legal and economic analysis for this agenda item.

Chairman Parke asked for clarification as follows. The agency responded to comments not making changes for fear it would constitute substantial changes which would require supplemental notice. That does not pass muster with him. If you have conditions that need expanded scope or that need to be added you do a supplemental notice. So I would like assurances from the system that we’re not putting form over substance here.

Mariaelena Ugarte, Senior Rule Writer for AHCCCS commented she had discussion with Mr. Cooley and who shared the same concerns.  She spoke with their in-house experts that help run this program. I believe they could have been more descriptive in providing that explanation.  What they were trying to relay was that some of the conditions that were requested through comments needed to be researched and more of an analysis found to see how much of an impact on the funds that were set aside for this year for this program.  There are a lot of those services that the members still can obtain through the acute care services program they just wouldn’t have it under the umbrella of the CRS where they would get the multi-specialty type of supervision provided as opposed to going to a primary care physician and then getting sent off to a specialist to be seen for diabetes or anything else that seems to complicate our health.  So for the children, the multi-specialty program requires anytime we remove or add a condition requires us to take a look at what impact it has, and how chronic or specific it needs that supervision.  So those comments or suggestions they submitted, what I have done as the rule writer is take the suggestions and store them as a recommendation or an issue of something to change in a future rulemaking as we review the rules again or to start that analysis to start doing that ahead of time before I conduct a rulemaking.

Chairman Parke asked whether that was communicated to the commenters, and they know this isn’t the end of the road, and that this is the beginning of a discussion so that you can do analysis and research.

Mariaelena Ugarte responded yes, and responses to the commenters have been corrected and posted on the web in addition to it being posted to the Arizona Administrative Register.

F.  AJOURNMENT

Chairman Parke recognized Marc Osborn and thanked him for his service.  He announced GRRC is having an implementation of GRRC tracking list next month, and is also going through an efficiency process. 

Chairman Parke adjourned the study session at approximately 12:10 p.m.

Respectfully submitted,
/S/dh
[bookmark: _GoBack]GRRC Executive Staff Assistant
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