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[bookmark: _GoBack]GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
AUGUST 2, 2016 COUNCIL MEETING

The Governor’s Regulatory Review Council Meeting was held on Tuesday, August 2, 2016, at 10:00 a.m., at the Pharmacy Boardroom located at 1616 West Adams, Suite 120, Phoenix, Arizona 85007, in the Land Department building.  

PRESENT:

Council Chairwoman:		Nicole A. Ong
Council Member:			Connie Wilhelm 
Council Member:			Michael Lofton
Council Member:			Brenda Burns
Council Member:			Christopher Ames
Council Member:			John Sundt (telephonically)
Council Member:			Steve Voeller (telephonically)

Staff Attorney: 			Chris Kleminich
Staff Attorney:			Shama Thathi
Staff Assistant:	 		Dolores Habre
Legal Intern:			Matthew Rippentrop

Assistant Attorney General:	Jennifer Perkins


A. CALL TO ORDER AND PLEDGE OF ALLEGIANCE


B. DISCLOSURE OF CONFLICTS OF INTEREST

Chairwoman Ong noted that Members Wilhelm and Voeller and Assistant Attorney General Perkins have previously disclosed a conflict of interest with regard to item (D)(1).


C. CONSENT AGENDA ITEMS

1. Council Meeting Minutes – 7/6/2016

2. Study Session Minutes – 7/26/2016

3. Rules:

3.1 ARIZONA ACUPUNCTURE BOARD OF EXAMINERS (R-16-0702)
Title 4, Chapter 8, Acupuncture Board of Examiners

Amend:	R4-8-101; Table 1; R4-8-203; R4-8-403; R4-8-407; R4-8-502





3.2 ARIZONA BOARD OF RESPIRATORY CARE EXAMINERS (R-16-0801)
Title 4, Chapter 45, Article 1, General Provisions; Article 2, Licensure

Amend:	R4-45-101; R4-45-102; R4-45-105; R4-45-201; R4-45-203; R4-45-205;
		R4-45-218
Repeal:	R4-45-213

3.3 ARIZONA DEPARTMENT OF AGRICULTURE (R-16-0802)
Title 3, Chapter 2, Article 2, Meat and Poultry Inspection

Amend:	R3-2-202

3.4 ARIZONA DEPARTMENT OF AGRICULTURE (R-16-0803)
Title 3, Chapter 2, Article 8, Dairy and Dairy Products Control
	
Amend:	R3-2-801; R3-2-806

3.5 ARIZONA GAME AND FISH DEPARTMENT (R-16-0804)
Title 12, Chapter 4, Article 7, Heritage Grants

Amend:	R12-4-701; R12-4-702	
Repeal:	R12-4-703; R12-4-704; R12-4-705; R12-4-706; R12-4-707; R12-4-708	

3.6 ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (R-16-0805)
Title 18, Chapter 11, Article 1, Water Quality Standards for Surface Waters

Amend:	R18-11-106; R18-11-109; R18-11-110; R18-11-112; R18-11-115; 
		R18-11-121; Appendix A; Appendix B; Appendix C

3.7 ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-16-0806)
Title 9, Chapter 22, Article 7, Standards for Payments

Amend:	R9-22-701; R9-22-712.35; R9-22-712.60; R9-22-712.61; R9-22-712.66;
		R9-22-712.67; R9-22-712.71; R9-22-712.75

4. Five-Year-Review Reports

4.1 ARIZONA STATE BOARD OF COSMETOLOGY (F-16-0410)
Title 4, Chapter 10, Article 1, General Provisions; Article 2, Schools; Article 3, Students; Article 4, Salons

4.2 ARIZONA DEPARTMENT OF ECONOMIC SECURITY (F-16-0602)
Title 6, Chapter 5, Article 65, Department Adoption Functions and Procedures for Providing Adoption Services; Article 66, Adoption Services; Article 67, Adoption Subsidy; Article 69, Child Placing Agency Licensing Standards; Article 70, Adoption Agency Licensing; Article 74, Licensing Process and Licensing Requirements for Child Welfare Agencies; Article 75, Appeal and Hearing Procedures for Adverse Action Against Family Foster Homes, Adoption Agencies, Family Child Care Home Providers, and Persons Listed on the Child Care Resource and Referral System; Article 80, Interstate Compact on the Placement of Children

4.3 ARIZONA BOARD OF EXECUTIVE CLEMENCY (F-16-0801)
Title 5, Chapter 4, Article 1, General Provisions; Article 2, Pardon; Article 3, Rescission or Revocation

ACTION:  Chairwoman Ong tabled consideration of item (C)(2) until the September meeting.

ACTION:  Member Wilhelm moved to approve items (C)(1) and (C)(3.1) through
(4.3). Member Burns seconded the motion. The motion passed unanimously.


D. CONSIDERATION OF RETURNED ITEMS

1. MATTERS RELATED TO THE FIVE-YEAR-REVIEW REPORT OF THE CITIZENS CLEAN ELECTIONS COMMISSION (F-16-0104)

Chairwoman Ong commented that CEC was going to consult at its last meeting and report back on a proposed extension date.

Mr. Tom Collins, Executive Director of the Clean Elections Commission (CEC), commented that CEC would find it to be helpful to put off the date to a date in the future. The rule revisions that they are working on, in respect to the implementation of the legislation that passed in 2016, that is set to come on line on November 9. Those rules will be proposed and at the latest will become effective on January 1, contingent on the public comment period for those rules. CEC’s goal is to be in a position, at the beginning of 2017, to have whatever the decisions the Commission has made respecting working through the legal issues around Senate Bill 1616 resolved.

Chairwoman Ong asked for clarification on whether CEC is proposing a date after January 1.

Mr. Collins commented that the practical reality of the situation is that he is not really in a position to propose a date of which the rules expire. Because of all the reasons CEC has made on record, they don’t believe that it is something they are in a position to concede. The rules that CEC are looking at now, and may have reason to look at further variations on their other legal issues that developed in the course of dealing with SB 1516, will be established in some final form by January 1. Given their views on the law, whatever process the Council thinks should unfold at that point ought to happen post-election. 

Mr. Kleminich interjected that staff was prepared to propose a date of December 6, which is the date of the Council’s December meeting. In light of what Director Collins has said, staff’s recommendation is an extension to January 4, likely the date of the January 2017 Council meeting. The purpose of this recommendation is to allow the dust to settle, so to speak, to allow time for collaboration between the CEC and the Secretary of State, and for the Commission to make its own determination after receiving public comments.

Member Sundt asked if anyone from the SOS was present to speak to the issues.

Chairwoman Ong answered no.

Member Lofton commented that he could support an extension, but his support would be conditional on some sort of practical cooperation between the CEC and the Secretary’s office. After the last Study Session it was clear to him, and after Mr. Collins latest comments, that they are stuck from a legal perspective.

Chairwoman Ong commented that there are two matters before the Council. One is the revised five-year-review report that the CEC submitted. Another is their request to extend the expiration date set by the Council. With regard to the revised report, it continues to challenge the Council’s authority in the actions taken by the Council at the February 2 meeting and it does not appear to address some of the Council’s concerns that it had previously identified under A.R.S. 41-1056(E) which ere reiterated at the May 5 Council meeting, including the Council’s concern with regard to their statutory authority to make the rules and their inconsistency with other statutes and rules. As well as the economic impact of the rules particularly, the Council’s concern that the rules don’t impose the least burden. She thinks all of that has been discussed ad nauseam throughout the past several meetings.

Member Lofton commented that the first vote is strictly an administrative nature and will not affect rulemaking and regulations that they’re addressing in the second vote. Is that correct?

Chairwoman Ong responded that the first motion is separate from any subsequent motion. The first motion, if the Council so moves to address the revised Five-Year Review Report, the Council has the ability to approve or return the report. Those are the really, under the statute, the main options for the Council. At this point, Council has already returned the report and the CEC has revised it but continues to challenge the Council’s authority and not address some of the concerns that the Council has previously expressed. The Council is sort of at a standstill and at this point if there aren’t any other questions or comments from the Council, given the record that she’s already stated, she would move to approve the revised the Five-Year Review Report of the CEC.

Member Sundt commented that if the Council is voting to approve the report, he’s still troubled in that he doesn’t believe the CEC has the authority to pass a rule that jumps clearly into the other Articles.  

Mr. Kleminich commented that as he expressed at the last meeting, it is his understanding and interpretation that, at this juncture, the report is strictly an administrative document, and that the Council’s action either way does not have any practical effect on the CEC rules. From his understanding of the record, there has never been a Five-Year Review Report that went unapproved by the Council and no action was taken there further. But, there is no penalty in the statute for an agency to fail to get its Five-Year Review Report approved. In that sense, as a practical matter, he doesn’t see anything suggesting that this vote is anything more than administrative in nature, which is why staff’s recommendation was simply an up or down vote.

Member Burns commented that she was troubled by the motion. After all the reasons that were listed, she was surprised when Chairwoman Ong said Council should approve it. She understands about being administrative and probably trying to move past it. Approval is one thing, acknowledgement of receipt is something else. I don’t know if there’s such a motion for the Council to say the report has been received and acknowledged, as opposed to approved. She has difficulty approving something that challenges the authority that Council believes they have. She would vote no on that motion, but if there was a way to revise the motion to something more like she just stated, she could support that.

Mr. Kleminich interjected that in terms of acknowledgement of receipt, the fact that the report has been agendized is essentially acknowledgement of the revised report.

Member Sundt commented that he has the same difficulties that Member Burns does. 

Member Lofton asked Mr. Kleminich to explain the alternatives.

Mr. Kleminich responded for the vote on the report, the only two alternatives are to approve or return.

Member Lofton asked if approving the report sets any kind of precedent at all for their future discussion with CEC.

Mr. Kleminich responded that it was entirely up to the Council to decide what the practical ramifications of the report are. Staff’s only suggestion is an up or down vote be taken, either way, so that the Council’s position is made clear to the Commission and to the public.

Member Burns asked if there is any value to moving this report to the next month’s agenda. 

Chairwoman Ong stated that, given that the Five-Year Review Report is separate from the requested expiration date, which is a different action the Council could take, and since the revised Five-Year Review Report has generated a lot of discussion from the Council, she is fine with tabling the consideration of the revised Five-Year Review Report to the next meeting.

Member Sundt asked if Chairwoman Ong meant to take it up on the next Study Session or the next voting meeting.

Chairwoman Ong responded the Council could do both.

Member Burns stated that her intention would be to move it to the Study Session and then the Council meeting.

ACTION:  Chairwoman Ong tabled consideration of the Five-Year Review Report until the September meeting.
 
ACTION:  Member Burns moved to extend the expiration date for R2-20-109(F)(2) – (12) and (G) from August 2, 2016 to January 4, 2017. Member Lofton seconded the motion. The motion passed unanimously. 

E. CONSIDERATION OF RULES

		None

F. CONSIDERATION OF FIVE-YEAR-REVIEW REPORTS

None

G. CONSIDERATION OF STATUS REPORTS SUBMITTED BY THE DEPARTMENT OF ECONOMIC SECURITY
	
Mr. Kleminich provided background information on the Council’s requirement for the Department to submit the reports, and recommended that the Council approve the reports.

ACTION:  Member Wilhelm moved the approval of item (G). Member Burns seconded the motion.  The motion passed unanimously.

H. DISCUSSION OF THE COUNCIL’S GOALS AND MISSION

Mr. Kleminich commented that government transformation is very important to this administration. As part of that, GRRC, which is a division of the Department of Administration, has been going through what is now referred to as the Arizona Management System. As part of that effort, staff has been tasked to develop goals for the Council. Staff felt it would extremely beneficial, to not only staff but to the public, to bring you all into that discussion.

Member Wilhelm commented that one of the things that has troubled her during her tenure on the Council has been the implementation of new laws. Could staff give some consideration or thought into how the process, if possible, could be done easier or more quickly? 

Mr. Kleminich responded absolutely. Certainly implementation of new laws and making that happen more quickly is right at the top of staff’s list. 

Member Lofton asked if GRRC has ever considered working directly with the leaders at the highest level possible in state agencies. It may be beneficial to ask the agency to bring in rules and regulations that the agency knows are no longer relevant, over burdensome, or cost too much money. Why don’t you bring them to GRRC so Council can consider them?  Member Lofton feels like he is not getting enough done when he comes to the meetings. There is so much gold to be dug, and burden to be lifted off the citizens backs, and Council can do it. The Council could do a heck of a lot more in here if Council asks the leaders of state agencies to bring their rules and regulations that they know are a burden. 

Mr. Kleminich responded that GRRC has been made aware that the Governor’s Goal Council, which are some of the leaders of the largest agencies, are now making reports to the Governor’s office as to how many rules they are able to improve. So that is some very important accountability for each agency.  

Chairwoman Ong commented that because that is one of the goals that the Goal Council is tracking on behalf of the Cabinet agencies, she and the staff attorneys expect to see an increase in amendments or requests to expire rules.

Member Lofton recalls the goals that staff has written, and thought that the goal of 60 rules was ridiculously small. He hopes that is the attitude that is shared on the Council. It seems like the Council is very serious and wants to get the people’s business done. Does the staff have communications with the Governor’s office and does his office take GRRC seriously?  

Mr. Kleminich commented that the staff has been working with the Governor’s office and hopes to work more closely. Whatever the Council as members can do to help facilitate that relationship and that communication, not only with the Governor’s office, but with the Legislature as well, is certainly appropriate. 

Chairwoman Ong commented that the individual staff attorneys and herself, as well as every ADOA employee, all have individual goals that are set on a quarterly basis. That is a change for state government, and employees are tracking those goals and measuring them. Staff is constantly trying to think of ways to improve GRRC and again welcome any input or suggestions from the Council.

Member Ames commented that his understanding is that GRRC does not have the administrative responsibility over the rulewriters. GRRC has put on a couple of sessions for the rulewriters to give them a little bit of coaching on what really constitutes good rules and so on and so forth. If that is what we’re looking at here in terms of further outreach and improvement he understands that, but it sounds a little bit like we are trying to accept responsibility for the Rule Writers and he is not sure that’s GRRC’s place.  

Mr. Kleminich responded that what staff has always tried to do is supplement and provide help. There’s been a lot of turnover in state government in recent years so there are a lot of people responsible for writing rules who have never been familiar with that sort of situation. The purpose of the seminars is to provide support and coaching wherever possible. But the agencies certainly retain all responsibility for the rules that they put out.

Member Wilhelm commented that every once in a while GRRC receives an expired rule. If a statute becomes irrelevant, does the agency have to come in and get rid of the rule or is there a way it automatically goes away?

Mr. Kleminich responded that under current law, obsolete rules do not automatically go away. The agency has to proactively repeal it or let it expire using the Five-Year Review Report process. Certainly that’s something, legislatively, that can be looked at if there is any sort of regulatory reform bill floated in the near future.

Member Wilhelm commented that where Council could automatically get rid of the rules if a statute is repealed. So the implementation of those statutes would go away.

Mr. Kleminich commented that one thing that is complicating is that sometimes a rule will contain relevant provisions and outdated provisions, and an amendment is more necessary than an outright repeal.

Member Burns commented that when she was a legislator, it never occurred to her that they could pass a bill, whether it was getting rid of things or adding things, that wouldn’t be in the rules for possibly five or more years. Things that were important to her were making sure the regulated community knew what was expected of them and that the agency would be forthcoming and trying to help them understand. Pulling everybody together and having these discussions is great. Educating the legislators about the fact that their new law isn’t even going to be noticed by a regulated community until that rule gets put into place.  There was a meeting a couple of months ago that she complimented an agency because they had come in pretty quickly, and that should be the norm. Many very well-meaning legislators have tried various mechanisms to go through agencies very carefully. They would really dissect one or two agencies or programs a year and try to go through both from a cost standpoint and a regulations standpoint to see if they could minimize and mainstream. It’s tough to do those kinds of things when so many things are going on. Whatever good ideas anybody has and bringing everybody together so they can see the whole picture is helpful. This is something that a lot of people have wanted to grab hold of and streamline, and it’s just a constant, constant effort.

Member Wilhelm commented that she didn’t want to leave the impression the agencies aren’t doing what they’re supposed to be doing, they just have not gone through the rulemaking process. 


I.  	ADJOURNMENT
		
		Chairwoman Ong adjourned the meeting at 10:46 a.m.

Respectfully submitted by 
/S/dh 
GRRC Executive Staff Assistant
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