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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
JULY 6, 2016 COUNCIL MEETING

The Governor’s Regulatory Review Council Meeting was held on Wednesday, July 6, 2016, at 10:00 a.m., at the Pharmacy Boardroom located at 1616 West Adams, Suite 120, Phoenix, Arizona 85007, in the Land Department building.  

PRESENT:

Council Chairwoman:		Nicole A. Ong
Council Member:			Connie Wilhelm 
Council Member:			Michael Lofton
Council Member:			Steve Voeller
Council Member:			Brenda Burns (telephonically)
Council Member:			Christopher Ames (telephonically)

Staff Attorney: 			Chris Kleminich
Staff Attorney:			Shama Thathi
Staff Assistant:	 		Dolores Habre
Legal Intern:			Matthew Rippentrop
Legal Intern:			Preston Knight
Assistant Attorney General:	Jennifer Perkins

ABSENT:

Council Member:			John Sundt


A. CALL TO ORDER:

Chairwoman Ong called the meeting to order at 10:00 a.m. and led the Pledge of Allegiance.


B. DISCLOSURE OF CONFLICTS OF INTEREST:

Chairwoman Ong disclosed a conflict of interest in regard to item (C)(4.1).


C. 	CONSENT AGENDA ITEMS

1.  Council Meeting Minutes – 6/7/2016

2.  Study Session Minutes – 6/28/2016
[bookmark: _GoBack]
3.  Rules:

3.1 ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-16-0701)
Title 9, Chapter 21, Article 1, General Provisions; Article 2, Rights of Persons with Serious Mental Illness; Article 3, Individual Service Planning for Behavioral Health Services for Persons with Serious Mental Illness; Article 4, Appeals, Grievances, and Requests for Investigation for Persons with Serious Mental Illness
	
Amend:	R9-21-101, R9-21-102, R9-21-103, R9-21-104, R9-21-105, 
R9-21-106, R9-21-201, R9-21-203, R9-21-204, R9-21-205, 
R9-21-206, R9-21-206.01, R9-21-208, R9-21-209, Exhibit A, 
R9-21-301, R9-21-303, R9-21-307, R9-21-309, R9-21-310, 
R9-21-311, R9-21-401, R9-21-402, R9-21-403, R9-21-404, 
R9-21-405, R9-21-406, R9-21-407, R9-21-408, R9-21-409, 
			R9-21-410	

Member Lofton removed the item from the consent agenda.


4.  Five-Year-Review Reports:

4.1 ARIZONA DEPARTMENT OF ADMINISTRATION (F-16-0502)
			Title 2, Chapter 1, Article 6, Adjusted Work Hours

Chairwoman Ong removed the item from the consent agenda.

4.2 ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-0604)
	Title 9, Chapter 17, All Articles

4.3 ARIZONA RADIATION REGULATORY AGENCY (F-16-0702)
	Title 12, Chapter 1, Article 1, General Provisions; Article 15, Transportation

4.4 ARIZONA DEPARTMENT OF CHILD SAFETY (F-16-0703)
			Title 6, Chapter 5, Article 69, Child Placing Agency Licensing Standards

4.5 ARIZONA DEPARTMENT OF PUBLIC SAFETY (F-16-0704)
	Title 13, Chapter 3, Department of Public Safety Tow Trucks

4.6 ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (F-16-0705)
	Title 9, Chapter 22, Article 20, Breast and Cervical Cancer Treatment Program

4.7 ARIZONA PEACE OFFICER STANDARDS AND TRAINING BOARD 
(F-16-0706)
Title 13, Chapter 4, Arizona Peace Officer Standards and Training Board

4.8 ARIZONA OMBUDSMAN– CITIZENS’ AIDE (F-16-0707)
	Title 2, Chapter 16, All Articles

ACTION:  Member Wilhelm moved to approve items (C)(1), (C)(2), and (C)(4.2) through (C)(4.8).  Member Lofton seconded the motion. The motion passed unanimously.

D. CONSIDERATION OF RULES

ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-16-0701)
Title 9, Chapter 21, Article 1, General Provisions; Article 2, Rights of Persons with Serious Mental Illness; Article 3, Individual Service Planning for Behavioral Health Services for Persons with Serious Mental Illness; Article 4, Appeals, Grievances, and Requests for Investigation for Persons with Serious Mental Illness
	
Amend:	R9-21-101, R9-21-102, R9-21-103, R9-21-104, R9-21-105, R9-21-106, 
		R9-21-201, R9-21-203, R9-21-204, R9-21-205, R9-21-206, R9-21-206.01, 
		R9-21-208, R9-21-209, Exhibit A, R9-21-301, R9-21-303, R9-21-307, 
		R9-21-309, R9-21-310, R9-21-311, R9-21-401, R9-21-402, R9-21-403, 
		R9-21-404, R9-21-405, R9-21-406, R9-21-407, R9-21-408, R9-21-409, 
		R9-21-410

Member Lofton commented that, at the Study Session, he asked for some specificity around whether or not a Physician Assistant (PA) can restrain a person in a state institution. The only response was that they are not expressly prohibited from doing so.  During the week, the Administration looked over the rule and are going to stick with their original verbiage because of a substantive change in the federal regulations. After review, Member Lofton found no such information that would lead him to believe that having a PA do what they are trained to do was anywhere in those parts.  

Mr. Matt Devlin, General Counsel for AHCCCS, responded that based on Member Lofton’s concerns, AHCCCS did additional research. This rule package is in regard to the rights of persons with serious mental illness, which was a responsibility of the Division of Behavioral Health Services in the Arizona Department of Health Services (ADHS) until the transition occurred on July 1. AHCCCS assumed those rights and responsibilities. What this rule package essentially does is spell out the types of rights that persons with serious mental illness have. It sets up a process where there can be investigations and complaints can be made investigations. When speaking about the particular rule that Council is concerned with, we are talking about the scope of practice for a PA as well as who can order seclusion and restraint in a psychiatric facility. The Medical Board oversees PA’s and the ADHS still oversees licensure of Behavioral Health facilities including inpatient psychiatric facilities. The state law of the scope of practice for PA can be interpreted as rather broad. It does say, essentially, that PA’s can perform tasks delegated to them by a physician, it doesn’t specifically address seclusion and restraint. The ADHS rules for licensure of behavioral health facilities does. It specifically says that seclusion and restraint can only occur on the written order of a physician or a nurse practitioner. While it may not be in direct violation of the scope of practice of a PA, it would be a violation of licensure for an inpatient psychiatric facility to allow a PA to write an order for seclusion and restraint.

Member Lofton asked for clarification.

Mr. Devlin responded that R9-10-316(C) says that the Administrator of the a behavioral health facility must ensure that an order for seclusion and restraint is obtained from a physician or registered nurse practitioner, and not written as a standing order or on an as needed basis. This means that, although the PA statute does say that the physicians can delegate things to them, a physician cannot issue a standing order allowing a PA to order seclusion and restraint.

Member Lofton asked about how this information relates to the public comment.
Mr. Devlin responded that the rule he is referring to is issued by the ADHS. This rule package defines the rights of the seriously mentally ill, which is something AHCCCS now has jurisdiction over. Essentially, the commenter is requesting for AHCCCS to include something in this rule that would purport to give a PA the authority to do something which, if it was done, would subject the facility to a licensure action.

Chairwoman Ong noted that the rulemaking that AHCCCS has proposed is to clean up the references to ADHS and to other code provisions now that the responsibilities have been transferred from ADHS to AHCCCS. 

Mr. Devlin noted that one of issues which was raised was whether this would constitute a substantial change of the rule. The Council knows that what qualifies as a substantial change is somewhat subjective. Since the stated purpose in the proposed rules was simply to recognize that the authority had changed from the Division of Behavioral Health Services to AHCCCS. There was not really fair notice given to the public that they were going to entertain substantive changes to the rule.  

ACTION:  Member Wilhelm moved to approve the item. Chairwoman Ong seconded the motion. The motion passed 5-1, with Member Lofton opposing.  


E. CONSIDERATION OF FIVE-YEAR-REVIEW REPORTS

		ARIZONA DEPARTMENT OF ADMINISTRATION (F-16-0502)
		Title 2, Chapter 1, Article 6, Adjusted Work Hours

ACTION:  Member Wilhelm moved to approve the item. Member Lofton seconded the motion. The motion passed unanimously. Chairwoman Ong abstained from voting.


F. ADJOURNMENT

Chairwoman Ong adjourned the meeting at 10:15 a.m.


Respectfully submitted by 
/S/dh 
GRRC Executive Staff Assistant
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