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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
JULY 26, 2016 STUDY SESSION

The Governor’s Regulatory Review Council study session was held on Tuesday, July 26, at 10:00 a.m., at the Arizona Department of Administration, 100 North 15th Avenue, Conference Room 300, Phoenix, Arizona.

PRESENT:

Council Chairwoman:				Nicole Ong
Council Member:				Connie Wilhelm
Council Member:				Brenda Burns
Council Member:				John Sundt
Council Member:				Michael Lofton
Council Member:				Chris Ames

GRRC Staff Attorney: 			Chris Kleminich
GRRC Staff Assistant:				Dolores Habre
GRRC Intern:					Matthew Rippentrop
GRRC Intern:					Preston Knight

Attorney General Representative:		Jennifer Perkins

ABSENT:

Council Member:				Steve Voeller


A. CALL TO ORDER:

Chairwoman Ong called the Study Session to order at 10:01 a.m. 


B.  DISCUSSION OF MINUTES:

Council Meeting Minutes – 7/6/16		No Discussion


C.  DISCLOSURE OF CONFLICTS OF INTEREST:

Chairwoman Ong noted that Member Wilhelm and Member Voeller had previously disclosed conflicts of interest with regard to item (E)(1).

Mr. Chris Kleminich noted that Ms. Jennifer Perkins has also recused herself from item (E)(1).


D.  MONTHLY COUNCIL STAFF REPORT:

Mr. Kleminich commented that at next week’s meeting, staff will be placing an item on the agenda regarding GRRC goals and mission.

E.  FIVE-YEAR REVIEW REPORT OF THE CITIZENS CLEAN ELECTIONS COMMISSION 	(F-16-0104)

Mr. Chris Kleminich gave a summary of the issues before the Council, and provided copies of a public comment from the Secretary of State’s office.  

Mr. Tom Collins, Executive Director of the Citizens Clean Elections Commission (CEC), commented that at the Council’s next meeting, it has the opportunity to accept the report. The Commission would also encourage the Council to consider holding action, if acceptance is not possible, until the Commission completes its current rulemaking process and the election cycle itself concludes. 

Mr. Collins commented on the comment from the Secretary of State. First, as a point of clarification, the Commission sent to Lee Miller, Deputy Secretary of State, and Eric Spencer, Elections Director, a copy of the proposed actions on Rule 109 (F) and (G). For the first bullet point of the letter, that the Secretary of State received nothing from CEC, he would respectfully suggest it is missing the fact that they did. Before the CEC took any preliminary action, it advanced copies of those preliminary actions. Second, the comment substantially talks about is what are the flaws in the notices. Essentially, the comment is asking this Council to sit in the shoes of the CEC, whereas the comment might go to the CEC to say they don’t like this. There is a comment period, and comments are now coming directly to the CEC with respect to pending rule proposals. The CEC has put out for public comment three rules that address substantively the legislative changes and aspects of Rule 109 that the Council has discussed. All three of those proposals call for striking and abandoning what is currently R2-20-109(F)(2). There is no option in front of the CEC currently that doesn’t eliminate that rule. The three options diverge on a different issue, which is the question of what to do with legislation that was passed this session that says what federally tax exempt entities will be allowed to do with respect to filing obligations. This has raised a legal issue for the CEC as it relates to the Voter Protection Act, but there are other considerations in terms of administrative issues that make a variety of options appropriate. Option one expressly adopts the standards that the Legislature has crafted. In that respect, subsection (F)(12) would be limited to those entities that do not fall in the express designation of federal tax exempt status that the Legislature has created. For option two, the CEC contemplates this being a Voter Protection Act, it can’t be consistent with its obligations under state law essentially enforce the terms that did not receive a three quarter vote of the Legislature. Option three was an effort to find a hybrid solution, accepting the legislative changes and working those in in a way that provides a strong presumption in favor of deregulation. That is the world that the CEC is working in currently. That process should play itself out, the CEC is expediting that process to account for the window that is shifting by virtue of the legislative changes where you have an August 6 effective date which will then be retroactive to June 1, so there is a lot that the CEC is trying to stay abreast of through its rulemaking process.

Member Lofton asked for clarification on changing subsection (F)(12).

Mr. Collins responded that in Arizona, historically, a group of folks who got together to spend money on elections was called a political committee. Basically, that meant that you were going to have to report your donors and have to report your expenditures. Mr. Collins detailed the different appendages that were laid on top of that political committee definition. This year’s legislation sought, in part, to say, if you are in a federal designation, these are the rules that will apply to you. It left in place the political committee definition for everyone else. The biggest expenditures that are being made in political campaigns today in Arizona are being made through 501(C)(4)’s. A good number are still being done through political committees, but that political committee definition has been pretty consistent over time. Mr. Collins detailed his perspective on the impact of the new legislation on such entities. 

Member Sundt asked if the e-mails sent by the Commission to Mr. Miller and Mr. Spencer occurred before January 16.

Mr. Collins responded no. The rule proposals all went to the Secretary of State either simultaneously or shortly before they went to the CEC itself. The CEC had a lengthy open discussion about the report itself, in public, which anyone could have attended, with respect to the underlying regulations. The Secretary of State was given a specific opportunity to weigh in ahead of this process, and there are other opportunities yet to come. There is probably a miscommunication, but CEC definitely communicated the fact that 109(F) and (G) are being revised.

Mr. Kleminich interjected that the question arose from Council members and CEC staff, what exactly is the legal significance of the returned report? The report has significance as an administrative document and as a public record. The report does not have any legal impact on what happens to the rules themselves.

Member Sundt asked for clarification about how CEC communicated with the Secretary of State, and asked if CEC sent a letter and said here are the rules, would you like to comment?

Mr. Collins responded yes. One of the criticisms that he has heard from the Secretary’s staff was they would like to know about this stuff before it hits the press. CEC sent an email with an explanation of the staff recommendation, including a lengthy memo, and the materials that were being presented from the CEC.

Member Sundt asked for the timeframe.

Mr. Collins responded that they sent the email roughly 30 days ago.

Member Sundt observed that the Secretary’s office and CEC have not sat down and gone through it together.

Mr. Collins responded that Member Sundt was correct. In the legislative session that was not easy to do.  Mr. Collins has sat down with Mr. Spencer in the past through all of these issues, directly one on one.  They have not sat down again since January. 

Member Sundt asked for clarification about the 2016 legislation. Does the CEC believe it was done by sufficient majority? Does CEC believe the changes are effective?

Mr. Collins discussed the background of the Voter Protection Act, and noted that the legislation did not pass by a ¾ majority. Mr. Collins noted that the Legislature passes laws all the time that intrude upon the procedural authority of the Courts of this State. The Courts often examine those look at the administrative balances that could be drawn and conclude, reasonably, that consideration is worthy in a situation. The CEC is going through a similar process right now. The CEC sees the most important dialogue they can have as the dialogue with all of the public, including the Secretary’s office. That is why they have the public comment period. Mr. Collins discussed the process that the Commission uses before it approves rules. 

Mr. Sundt observed that there has been no meeting of the minds between CEC and the Secretary on those rules that the Council took action upon.

Mr. Collins responded that he didn’t think that was accurate. (F)(2) will be removed no matter what.  That is something the Secretary called for. With respect, the issue of (F)(12) is new today in this letter, as the adoption of the new legislation indicated there was a meeting of the minds there.

Member Sundt asked if that could be related to whether the CEC is seeking to enforce things beyond Article 1.  

Mr. Collins responded that there may be still things in Article 1 that are part of the Chapter. There may be still elements there, but the bulk of the spending is taken care of by the new bill. If you think about the moon, you’ve got this sliver of a crescent that’s left in the rules but you still have to have rules on if you believe the CEC construction of the action. Most of the moon becomes dark. It is an almost total eclipse but not quite. The sliver is small, and the bulk of the spending is in the dark side of the moon. That gets into a question about the meeting of the minds. At some point, you can’t let the perfect be the enemy of the good.

Member Sundt commented that he is just trying to understand if there is any intersection or agreement on the reporting system. 

Mr. Collins responded that there are principle issues of the construction of the law that will continue to dog them when it comes to trying to reach a compromise. The CEC’s option one grants a great deal of deference to the legislative determination, regardless of the amount of votes it got. That deference will play out in a way that the majority of election spending will be outside of the scrutiny of either the CEC or the Secretary or any county. As a result, the aims of that legislation will be achieved. 

Member Sundt asked if, putting aside the 2016 changes, under the existing statutes, is there an obligation or responsibility for the CEC to come to an agreement with the Secretary on the system of reporting?

Mr. Collins responded that there is a professional obligation the CEC is trying to meet, to work with the Secretary to come up with advice that can be given to its regulated bodies. At the end of the day, however, the voters established an expressly bipartisan, expressly independent, Commission so that Commissioners would apply their independent judgment to the Clean Elections Act.  Had the voters wanted the CEC to act in conjunction with the Secretary, or deference the Secretary, they would have said that.

Member Sundt interjected that he thinks the voters did. In A.R.S. 16-956 (A)(3), the Commission shall not require a candidate to use a reporting system other than one jointly approved by the CEC and the office of the Secretary.

Mr. Collins responded that the CEC never has used another system.

Member Sundt commented that when it comes to who is reporting and who is covered, that has nothing to do with 16-956.

Mr. Collins responded that the Secretary’s office, when it comes to campaign finance under the Clean Elections Act, is akin to the post office and not the police. It would make sense to not have multiple places to file. When it comes to setting forth the expectation of the Clean Elections Act itself, the voters made clear that the CEC is the determiner of the requirements of the Act. 

Member Ames as he understands, because the legislative action was not passed by a ¾ majority vote, the legislative action could be raised as an issue in the future.

Mr. Collins responded that the case law on the Voter Protection Act, at least in his view, is pretty clear.  An initiative enacted measure cannot be circumvented except with a ¾ majority vote that advances its purpose. That does not take away, from anybody who operates under a voter protection regime, the ability to independently conclude that the administrative decision is to accept this, notwithstanding that legal point.

Mr. Kleminich interjected that to the first point, on the report itself, he recommends that the Council give the report an up and down vote next week, based on Council’s judgment as to whether or not you believe the report itself is acceptable. With regard to the second point, the August 2 date that was reached at the February 2 meeting, and was debated at the May meeting and affirmed, he recommends that for the good of the Council, that expiration date should be extended out to some point after the 2016 election cycle. It would be prudent for the Council to not rush anything and to wait and see what the CEC finally does before the Council takes any action of its own. 

Chairwoman Ong asked if there is a specific date that has been proposed.

Mr. Kleminich responded that he was not aware of that.

Mr. Collins responded that CEC has a meeting on Thursday where he can certainly ask the Commission that question specifically.  

 
F.	CONSIDERATION AND DISCUSSION OF RULES:

1.  ARIZONA ACUPUNCTURE BOARD OF EXAMINERS (R-16-0702)
Title 4, Chapter 8, Acupuncture Board of Examiners

Amend:  R4-8-101; Table 1; R4-8-203; R4-8-403; R4-8-407; R4-8-502

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Wilhelm wanted to hear more on the Board’s rationale behind why applicants now have to disclose all of their active and past professional health care licenses.

Mr. Pete Gonzalez, Executive Director of the Board, responded that there are folks coming to Arizona where they are licensed as Chiropractors and Homeopathic Doctors and the Board did not have the authority, statutorily, to request that information from them until this legislation was passed. 

Member Wilhelm interjected that this is just complying with the legislation that was written.

Mr. Gonzalez responded yes.




2.  ARIZONA BOARD OF RESPIRATORY CARE EXAMINERS (R-16-0801)
Title 4, Chapter 45, Article 1, General Provisions; Article 2, Licensure

Amend:		R4-45-101; R4-45-102; R4-45-105; R4-45-201; R4-45-203; R4-45-205;
R4-45-218
Repeal:		R4-45-213

	Mr. Matthew Rippentrop gave a report on the legal and economic analysis for this agenda item.


	3.  ARIZONA DEPARTMENT OF AGRICULTURE (R-16-0802)
Title 3, Chapter 2, Article 2, Meat and Poultry Inspection

		Amend:  		R3-2-202 

Mr. Preston Knight gave a report on the legal and economic analysis for this agenda item.

Member Lofton asked a question on the minimal cost of the rule change.

Mr. Rick Mann, representing the Department, answers that the minimal cost is the way of doing day to day business. All the changes that have occurred since 2013 has actually already been implemented by all the establishments. They are already performing and doing everything that is required. 

Member Lofton commented that the Department has a sense that this will be a cost neutral or benefit to the stakeholders.

Mr. Mann responded yes. If they do not perform the updates, the federal government would take the program away. Stakeholders would have to deal directly with the federal government instead of the state having oversight.

Member Burns commented that this a federal equivalency program and you cannot prescribe lower requirements. The Department has not prescribed higher, correct?

Mr. Mann responded yes.

 
4.  ARIZONA DEPARTMENT OF AGRICULTURE (R-16-0803)
Title 3, Chapter 2, Article 8, Dairy and Dairy Products Control
	
	Amend:  		R3-2-801; R3-2-806

Mr. Preston Knight gave a report on the legal and economic analysis for this agenda item.

Member Lofton commended the Department for recognizing a burden on the public and making this change.




5.  ARIZONA GAME AND FISH DEPARTMENT (R-16-0804)
Title 12, Chapter 4, Article 7, Heritage Grants

Amend:		R12-4-701; R12-4-702	
Repeal:		R12-4-703; R12-4-704; R12-4-705; R12-4-706; R12-4-707; R12-4-708

Ms. Shama Thathi gave a report on the legal and economic analysis for this agenda item.

Member Wilhelm commented that since Audubon was the one that wrote the support letter, can representative explain to the Council what the process was previously, in terms of them trying to get a grant and what it will be going forward with them not having to go through the public or state agency.

Ms. Sherry Crouch, Funds Planning Branch Chief for the Department, responded that the prior method or a non-profit or an NGO to apply for a Heritage Grant was to get a government sponsor, enter into an agreement with that sponsor so they could provide Game and Fish documentation that they had a formalized agreement with that government sponsor and then that government sponsor would apply for the grant on behalf of the non-profit or NGO.

Member Wilhelm commented that it made some reference to saving money.  Where does saving money come about? Where the agencies charging them or the cities charging them?

Ms. Crouch responded they would charge an overhead or administrative fees for their costs for administering. There is a cost to a government entity that is sponsoring. It’s not free to administer somebody else’s funds and also ensure that they’re accomplishing the work because a government as the sponsor and their applicant, if they enter into an agreement they hold them accountable so there is a cost to them to ensure that the non-profit is accomplishing the terms of the agreement. Sometimes they would charge a fee or overhead administrative fees for that.

Member Wilhelm asked who is the most common agency or entity they went through.

Ms. Crouch responded she didn’t know that there was a single one, a lot of times they would go through federal agencies, US Forest Service, National Park Service. They’ve had the City of Phoenix Parks and Recreation Department sometimes sponsor.  

Member Burns asked about the immediate effective date.

Ms. Crouch responded typically they open up Heritage Grant Application process right around the first of July. They’ve delayed it because they would really have non-profits able to apply right away.


6.  ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (R-16-0805)
Title 18, Chapter 11, Article 1, Water Quality Standards for Surface Waters

Amend:		R18-11-106; R18-11-109; R18-11-110; R18-11-112; R18-11-115; R18-11-121;			Appendix A; Appendix B; Appendix C

Mr. Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Burns asked about numeric criteria, and interested in the comment about the 2009 rule revision and the twenty pollutants in 2009 were identified as meeting new or revised numeric criteria.

Mr. Jason Sutter, representing the Department, responded that numeric criteria is a number, it’s not a ratio. It’s the amount of copper that they permit to be allowed to discharge.

Member Burns asked for clarification about the stringency of some of the 2009 requirements.

Ms. Wendy LeStarge, representing the Department, responded they are both.  Some are more, some have higher limits some have lower limits and if you look starting at page 47 that’s where the criteria are listed.  For the pollutants such as cammium there’s a number there and that’s the numeric criteria and it depends on the designated use, so the designated use is for fish consumption as an example for full body contact for another.  For the twenty that they are changing some of them they had lower the limits and EPA rejected them and they are putting them back to higher limits and other ones they have lowered the limits and EPA rejected them so they are going to highter limits.

Member Burns observed that the Department also went higher, and those were rejected, and now the Department is going back to lower.

Ms. LeStarge responded yes. From what she remembers, for some of rejections the Department was not making requirements stringent enough, and they rejected some of them based on that. There were different reasons for each of the pollutants.

Member Burns commented that she could see if ADEQ was making them less stringent and they said not they are not stringent enough, they had to make them more stringent. But it sounded like it went both ways depending on which one was looked at.

Ms. LeStarge responded that she knows there are some numbers in there where they have lowered them and then EPA rejected the background on it and they had to go back to a higher number, meaning more stringent. 

Chairwoman Ong commented that when the 2009 rule revisions were proposed, was the EPA consulted during that process?

Ms. LeStarge responded that the Department is in constant consultation with EPA.  

Chairwoman Ong commented that EPA did not provide any comments to this proposed rulemaking.

Ms. LeStarge responded there were no public comments on this rulemaking.

Member Sundt commented that is some cases depending on perhaps the context in which it is used, a higher number that allows a greater amount of parts per million would be less stringent.  It just depends on the context, the number could be higher or lower. 

Ms. LeStarge agreed with Member Sundt’s comment.




7.  ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-16-0806)
Title 9, Chapter 22, Article 7, Standards for Payments

Amend:		R9-22-701; R9-22-712.35; R9-22-712.60; R9-22-712.61; R9-22-712.66;
R9-22-712.67; R9-22-712.71; R9-22-712.75  

Ms. Shama Thathi gave a report on the legal and economic analysis for this agenda item.


G. CONSIDERATION AND DISCUSSION OF FIVE-YEAR-REVIEW REPORTS:

1. ARIZONA STATE BOARD OF COSMETOLOGY (F-16-0410)
Title 4, Chapter 10, Article 1, General Provisions; Article 2, Schools; Article 3, Students; Article 4, Salons

Mr. Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Wilhelm asked about the 2010 Five-Year Review Report in which the Board didn’t complete the proposed course of actions. What has changed that they are now going to get them done in 2017?

Ms. Donna Aune, Executive Director of the Board, responded that the Board has been wanting to update their rules and of course with the moratorium and things like that, they have not been able to. They are working on a rules packet, have a rules committee, and are working and making it more up-to-date. The Board asked for an exemption from the Governor’s Office, and the response was that they needed more information.  

Member Wilhelm observed that the Board did not request an exemption last time.

Ms. Aune responded no.

Member Wilhelm asked if the Board was going to seek legislation to clarify the inconsistency that was noted in the report.

Ms. Aune responded yes.


2. ARIZONA DEPARTMENT OF ECONOMIC SECURITY (F-16-0602)
Title 6, Chapter 5, Article 65, Department Adoption Functions and Procedures for Providing Adoption Services; Article 66, Adoption Services; Article 67, Adoption Subsidy; Article 69, Child Placing Agency Licensing Standards; Article 70, Adoption Agency Licensing; Article 74, Licensing Process and Licensing Requirements for Child Welfare Agencies; Article 75, Appeal and Hearing Procedures for Adverse Action Against Family Foster Homes, Adoption Agencies, Family Child Care Home Providers, and Persons Listed on the Child Care Resource and Referral System; Article 80, Interstate Compact on the Placement of Children

Mr. Matthew Rippentrop gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked why Article 75 remains with DES, because it seems like the licensing and other functions are moving to DCS, but the authority to hear appeals is remaining with DES.

Mr. Rod Huenemann, representing the Department, responded this group of Articles included a number of functions that are now with DCS and the remaining Article 75 is essentially an appeals and hearing process pertaining to a number of programs, most of which have moved to DCS, and the remaining are still within DES..

Chairwoman Ong asked what the reason was for keeping the hearings and appeals at DES.

Mr. Huenemann responded that those areas, in terms of the administration and the operations of these programs, are still within DES. The family child care home providers and the child care resource and referral program continue to be a function within DES. DCS has its own set of rules to accommodate hearings and appeals and the other functions that were contained within this Title.

Member Lofton commented that the last amendment on this rule was June 4, 1998. As the public interest advocate on the Council, it seems he would be derelict or naïve if he thought they got this rule right in 1998 and had not had one amendment or improvement for the welfare of children. 

Mr. Huenemann responded there are a combination of factors as a practical matter. These are essentially appeals and hearings processes that people avail themselves of if they feel that the Department has taken an action that isn’t justified and they want to challenge that action, As a practical matter, the impact of rules is mitigated by the fact that when people are applying for these services, if they file an appeal, they are given notice of their appeal rights separate from what’s contained in the rule. There are some things that aren’t perfect about the rules. The Department is really focused on some other areas that have more impact on vulnerable populations. This particular Article 75 is again, as a practical matter, not the highest priority they are cleaning up right now.

Member Lofton commented he certainly doesn’t question the intent and the nobility of their Department’s role. His question is efficiency, because you’re talking about children for all intents and purposes.

Chairwoman Ong commented that a lot of those responsibilities have transferred to DCS. That would be more of a question for DCS than for DES since the rules that are before Council, at least today, are having to do more with an administrative hearing process versus the substantive requirements.

Member Burns asked if these appeals are not subject to the Office of Administrative Hearings.

Mr. Huenemann responded that they are handled by the DES Office of Hearings, Health Services Administration.

Member Burns commented that she knows some agencies and some appeals are exemption or not subject to OAH and handle them internally themselves.

Ms. Marilyn White, DES Appellate Services Administrator, noted that DES many years ago created their own office of appeals to hear appeals on all of the programs that DES administers. Their office does unemployment insurance, food stamps, child care administration, child care referral resources, developmental disabilities, essentially every program that DES administers.



3. ARIZONA BOARD OF EXECUTIVE CLEMENCY (F-16-0801)
Title 5, Chapter 4, Article 1, General Provisions; Article 2, Pardon; Article 3, Rescission or Revocation
 
Mr. Preston Knight gave a report on the legal and economic analysis for this agenda item.


H. ADJOURNMENT

Chairwoman Ong adjourned the meeting at 12:00 p.m.

 
Respectfully submitted,
/S/dh
GRRC Executive Staff Assistant
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