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GOVERNOR’S REGULATORY REVIEW COUNCIL 
MINUTES OF THE JUNE 28, 2016 STUDY SESSION

The Governor’s Regulatory Review Council (GRRC) study session was held on Tuesday, June 28, 2016 at 10:00 a.m., at the Arizona Department of Administration, 100 North 15th Avenue, Conference Room 300, Phoenix, Arizona.

PRESENT:

Council Chairwoman:				Nicole Ong
Council Member:				Connie Wilhelm
Council Member:				Christopher Ames
Council Member:				Michael Lofton
Council Member:				Steve Voeller
Council Member:				Brenda Burns (telephonically)
Council Member:				John Sundt (telephonically)

Staff Attorney: 				Chris Kleminich
Staff Attorney:					Shama Thathi
Staff Assistant:					Dolores Habre
Legal Intern:					Matthew Rippentrop
Legal Intern:					Preston Knight

ABSENT:

Attorney General Representative:		Jennifer Perkins, Assistant Solicitor General


A. 	CALL TO ORDER

Chairwoman Ong called the Study Session to order at 10:00 a.m.


B. 	DISCUSSION OF MINUTES

Council Meeting Minutes – 6/7/2016		No Discussion


C. 	DISCLOSURE OF CONFLICTS OF INTEREST

Chairwoman Ong disclosed a conflict of interest in regard to agenda item F1 – ADOA Adjusted 	Work Hours

D.	MONTLY COUNCIL STAFF REPORT

Mr. Christopher Kleminich noted that with regard to Governor Ducey’s Executive Order to eliminate outdated rules that are no longer necessary, GRRC staff is aiming to get rid of 60 rules that are outdated for the next fiscal year. This will benefit both the agencies and the public. The Governor did support and sign House Bill 2450, which related to opening up expedited rulemaking for the elimination of outdated rules, so agencies will also have that option.  In addition, a potentially easier route for agencies is to submit the outdated rules to Council staff, and the rule can be expired just through the Council.

Mr. Kleminich updated the Council on the new Office of Economic Opportunity, based on House Bill 2666, signed by the Governor last month. When the office is fully created and formed it will be responsible for GRRC’s economic analysis. The economist FTE that was assigned to GRRC has been transferred to this new office. The intent is that there will a full-time regulatory economist reviewing all rules and five-year-review reports.  

Mr. Kleminich noted that the Council would be sent brief summaries of all the items that will be on the August agenda. 


E.	CONSIDERATION AND DISCUSSION OF RULES

1.  ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-16-0701)
Title 9, Chapter 21, Article 1, General Provisions; Article 2, Rights of Persons with Serious Mental Illness; Article 3, Individual Service Planning for Behavioral Health Services for Persons with Serious Mental Illness; Article 4, Appeals, Grievances, and Requests for Investigation for Persons with Serious Mental Illness
	
Amend:		R9-21-101, R9-21-102, R9-21-103, R9-21-104, R9-21-105, R9-21-106,
			R9-21-201, R9-21-203, R9-21-204, R9-21-205, R9-21-206, R9-21-206.01,			R9-21-208, R9-21-209, Exhibit A, R9-21-301, R9-21-303, R9-21-307, 
R9-21-309, R9-21-310, R9-21-311, R9-21-401, R9-21-402, R9-21-403, 
R9-21-404, R9-21-405, R9-21-406, R9-21-407, R9-21-408, R9-21-409, 
R9-21-410

Ms. Shama Thathi gave a report on the legal and economic analysis for this agenda item.

Council Member Burns commented that she was pleased to see the agency is moving on it immediately and it looks like they are going to take time to get their stakeholders’ input before they go into the second phase.

Council Member Lofton commented that he is not convinced on bullet point three that the Administration has given a sufficient or adequate consideration to stakeholder who wrote the letter from the Physicians Assistants (PA) Administration.  He believes that causes an undue burden to the public.  He heard in the economic study that it doesn’t affect state revenues but it certainly will affect state expenses because physicians cost a little more than PA.  If the PA are within their scope of work to do what they’re asked to do as stakeholder and they can do that in the private sector, it’s not a reasonable consideration or it’s an unreasonable burden to put on the public to require them to wait until the fourth quarter of 2017.  He thinks that should be considered in this first phase.  It’s not too late that the Administration reconsiders that “substantive change.”

Mr. James Maguire, representing AHCCCS, responded on Council Member Lofton’s comments.  He stated that the Counsel on the subject matter for these rules came to a conclusion that it would be a substantive change. The agency only received one public stakeholder comment.  Mr. Maguire read the comment as follows:  while the rule includes PA’s under the definition of medical practitioner it only allows the definition of Medical Practitioner to order restraint and seclusion in specific instances and ordering restraint and seclusion is within the scope of PA as delegated by their supervising physicians.  In order to allow efficiency in patient care and to allow PA to practice to their fullest capability they would like to request the following change be made to R9-21-204 and to include a PA specifically.  AHCCCS’s response is not within the scope of the first phase of the rulemaking as this comment requires a more substantive change.  This comment will be considered in the second phase of the rule writing.  The first phase was essentially a grammatical, clarification and cross referencing update.  The Administration feels that waiting for more stakeholder input and considering this comment in the second phase is appropriate, however, he can take this back to the Administration and have them reconsider it.

Chairwoman Ong commented in regard to whether or not it’s substantive change, if it is considered a substantive change then notice would need to be provided and opportunity for public comment.

Mr. Kleminich commented there’s some question as to whether or not this would be a substantive change under GRRC standards.  Maybe there’s terminology confusion because AHCCCS is more concerned about the substantive change in the context of public outreach and comment.  That this rulemaking doesn’t contain any substantive changes.  He thinks that’s where there might be a bit of confusion.

Council Member Lofton commented that his concern is as the public interest member, is they are not placed with an undue burden for one and half years that these folks can do this in the private sector, they certainly can do it at the State Hospital.

Mr. Maguire commented that the rule necessarily as written prescribes PA perform restraint and seclusion.  But that’s his personal opinion.

Council Member Ames asked if Mr. Maguire had any idea of how frequent a PA may find himself in a position where he could make those orders and he is now not able to.

Mr. Maguire responded that this doesn’t change anything from prior rule.  What their scope of practice was prior to, unless there’s been a substantive change, is in their own scope of practice on their licensure. The Administration has changed nothing to the rule.

Council Member Ames asked, what is the number of doctors and PA’s that exist in the system today?  That would give him some idea of the ratio.

Mr. Maguire responded that he is not able to give him that number right now.

Council Member Ames asked that Mr. Maguire get back to him regarding the total number of physicians and PA’s and how often the scenario comes up.

Council Member Lofton commented he was wondering if PA’s were even prevalent or even existed when this rule was made. That’s maybe why they have a concern that they’re not being included which would proscribe them or disallow them to give the health care they are competent to give.

Mr. Maguire commented that he would certainly get back to Council.  If this is something that can get done, it definitely require another public announcement and public hearing.  If it’s just this one issue they may or may not.  But giving them a substantial period of time, knowing that it’s coming up and it’s already the first comment for the next substantive changes. This phase is only addressing grammatical changes such as commas, making sure the rules are referencing the appropriate areas, as they are taking over that department as part of the Administration simplification, he would imagine, the likely answer would be that it would go into the next one.  He will present Councils’ request to his Administration.

Mr. Kleminich requested to clarify for both the Council, the agencies and the tenants, from GRRC’s perspective whether it is a substantial substantive change.  What does substantial mean and what does substantive mean?  The questions is whether or not it’s substantial because it’s clearly substantive.  That’s a judgement call, there’s really no break line test as what that can be.  In this instance the facts that might have to be weighed would be the idea that in this rulemaking there are only technical changes so bringing in a substantive amendment would potentially be substantial simply because those AHCCCS stakeholders were not expecting there to be substantial changes in this rulemaking.  Those are the types of questions that have to be weighed.  They have to be considered in context, there’s no perfect way.  It’s really up to the Council to decide whether or not something is a substantial substantive change.

Council Member Lofton commented he has a public safety concern.  This refers to restraint and seclusion, he’s concerned that if a PA who otherwise would be allowed to restrain a seriously mentally ill person in the private sector, if they are disallowed to do that in the State Hospital, if that would create a public safety concern.

Mr. Maguire responded that his understanding of the rule, having looked into it a bit, it doesn’t seem to prevent that from happening right now.  It seems this comment was asking to specifically include PAs.  He would have to look into it.  He’ll reach out to the appropriate stakeholders.


F.	CONSIDERATION AND DISCUSSION OF FIVE-YEAR-REVIEW REPORTS:

1. ARIZONA DEPARTMENT OF ADMINISTRATION (F-16-0502)
Title 2, Chapter 1, Article 6, Adjusted Work Hours

Mr. Preston Knight, gave a report on the legal and economic analysis for this agenda item.


2. ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-0604)
Title 9, Chapter 17, All Articles


Mr. Matthew Rippentrop, gave a report on the legal and economic analysis for this agenda item.

Council Member Lofton commented that it took six month for him to see his first written criticism of the rulemaking process and of all things to receive this many written criticisms on medical marijuana he finds interesting and quite different from the written criticism that was read from the PA the knows where that came from.  Do we know who these criticisms come from?  Do we have a good idea?  Is this a specific group or just a wide spread criticism out there?

Mr. Kleminich interjected to clarify that the Department was kind enough to provide GRRC a summary of the public comments that were received during the initial rulemaking.  As you know there’s a lot of public interest in medical marijuana so there were a number of comments received.  The Department provided a summary of the comments and the comments were provided to the Council.  It’s important to note that these were comments received at the time of the rulemaking and not subsequent to the rulemaking.  Only one comment has been received since the rules were put in place.  The comments were included just so the Council would have full disclosure but it’s not an ongoing public comment back and forth with the Department, it’s just been one comment since the rule has been put in place.

3. ARIZONA RADIATION REGULATORY AGENCY (F-16-0702)
Title 12, Chapter 1, Article 1, General Provisions; Article 15, Transportation

Mr. Knight, gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked to what extent could the rules reference the NRC rules.  It seems it would be continuing problem that as soon as the NRC is updated then the Administrative Code will become outdated.

Mr. Jerry Perkins, representing the Arizona Radiation Regulatory Agency, responded the agency regulates both radioactive material as well as electronically derived radiation. Machines such as particle accelerators, x-ray machines, and lasers are not regulated by the federal government, regulation is at a state level.  The problem is they cannot only adopt federal regulations by incorporation because then they would miss out on all of the state regulated entities such as diagnostic x-ray units, mammography facilities, which are under the FDA jurisdiction.  Mammography specifically has its own act that they have to follow.  They can’t just incorporate the federal CFR’s, if that answers the question.

Council Member Lofton asked for clarification on the answer.  Regarding the rules that are not being enforced, he thinks what he’s saying is they are not being enforced where the NRC regulates but on the budget items he mentioned are being enforced in those categories.

Mr. Perkins responded that the federal government likes to change their rules and regulations every single year. Some of the Agency’s references are two to three years old. The Agency is enforcing the most current rules from the Department of Transportation as far as moving spent fuel rods and things like that. Anything else the Agency is keeping at the level of whatever was incorporated at the time.  

Council Member Ames commented on the electronic devices that generate radioactive consideration.  Does the federal rulemaking address that as well?  He knows the NRC doesn’t, but is there some other rule that you could go to there?  

Mr. Perkins responded, no because they are set aside for the state to regulate according to what the state decides.


4. ARIZONA DEPARTMENT OF CHILD SAFETY (F-16-0703)
Title 6, Chapter 5, Article 69, Child Placing Agency Licensing Standards 

Ms. Thathi, gave a report on the legal and economic analysis for this agenda item.

Council Member Burns commented on the numbers that they got.  The 600 reports from alleged child abuse or neglect.  What period of time was that?  How quickly do are they checked out and typically how many of them end up being confirmed?

Ms. Carrie Senseman, representing the Department of Child Safety, responded that the figures in the report were from 2014 and she doesn’t have the information to see how many of the reports were substantiated.

Council Member Burns asked what about since 2014?

Ms. Senseman responded she could get the Council more current figures.  The time it takes after a report to substantiate it there may be some overlap between that time and when it was investigated.

Council Member Burns responded that she would be interested in seeing more numbers.  Obviously the agency was created because of the serious problems that were found.  If DCS could get her numbers she would like to see if they are going to be incrementally making some improvement with this new agency.

Ms. Senseman responded that they would do their best to do that.

Council Member Sundt commented that the Five Year Review Report recites that there’s an issue matrix was used by the Department and as well as notes from the two public hearings held in Tucson and Phoenix, but he didn’t find that in the package.

Ms. Thathi responded she will make sure to get that out to the Council.

Council Member Lofton asked how those numbers compare to outside the foster care or outside their preview.  Is it much different outside of foster care or outside of DCS’s area of responsibility?

Ms. Senseman responded that for private homes, sometimes it depends on if there is a dependency where they remove the child, and there are all sorts of factors.

Council Member Lofton responded he’s thinking there’s a state agency that understands child abuse issues at large versus CPS, nineteen thousand kids in the CPS under their responsibility.

Ms. Senseman commented that DCS has statistics they do every week, and she will get those to the Council from the previous week.


5. ARIZONA DEPARTMENT OF PUBLIC SAFETY (F-16-0704)
Title 13, Chapter 3, Department of Public Safety Tow Trucks

Mr. Knight gave a report on the legal and economic analysis for this agenda item.


6. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (F-16-0705)
Title 9, Chapter 22, Article 20, Breast and Cervical Cancer Treatment Program

Ms. Thathi, gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked the representative from AHCCCS for more specific information regarding when AHCCCS would be requesting an exception from the moratorium.

Mr. Maguire responded he was told to say later this summer, no more clarity than what is in Shama’s report.  He knows they are working on it and they have a committee already set aside to come up with a hard date but as of right now they do not have one.

Chairwoman Ong asked if there is an estimate.

Mr. Maguire responded that he has a sense that it’s going to be the third or fourth quarter of FY 2017.

7. ARIZONA PEACE OFFICER STANDARDS AND TRAINING BOARD (F-16-0706)
Title 13, Chapter 4, Arizona Peace Officer Standards and Training Board

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong commented to thank POST for submitting the Five Year Review Report because based on how the rules were written, as Chris pointed out, that GRRC can only grant rescheduling if the rules were substantially revised at the time the report is due and given that the Council is in charge of overseeing the rulemaking process and as well as the Five Year Review Reports, after consultation with the GRRC staff attorneys she felt that GRRC needed to follow that rule.  

Mr. Kleminich commented this is a rule that GRRC will consider amending in our future rulemaking. For the time being, this is the way the law is written.


8. ARIZONA OMBUDSMAN– CITIZENS’ AIDE (F-16-0707)
Title 2, Chapter 16, All Articles

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

Council Member Burns commented that this was the brainchild of former Legislature, early in his legislative career of Bob Burns.

Council Member Lofton asked how many staff the Ombudsman office employs.

Mr. Dennis Wells, Arizona State Ombudsman, responded there are nine total.

Council Member Lofton asked how many state agencies are they representing.

Mr. Wells responded they have prevue over all state agencies and also provide public training on open meeting law, advice to government in general across the State of Arizona.

Council Member Lofton asked how many complaints are serviced in a year.  

Mr. Wells responded the numbers are going up right now, it’s usually about 5,000 per year.  Right now they are estimating about 5,200 for 2016. Many of these are coaching which are relatively straight forward but it’s a mix.


F. ADJOURNMENT

Chairwoman Ong adjourned the meeting at 11:05 a.m.


Respectfully submitted, /S/dh
GRRC Executive Staff Assistant
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