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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
MAY 5, 2016 COUNCIL MEETING

The Governor’s Regulatory Review Council Meeting was held on Thursday, May 5, 2016, at 10:00 a.m., at the Pharmacy Boardroom located at 1616 West Adams, Suite 120, Phoenix, Arizona 85007, in the Land Department building.  

PRESENT:

Council Chairwoman:		Nicole A. Ong
Council Member:			Connie Wilhelm 
Council Member:			John Sundt
Council Member:			Steve Voeller
Council Member:			Brenda Burns (telephonically)
Council Member:			Michael Lofton (telephonically)
Council Member:			Christopher Ames (telephonically)

Staff Attorney: 			Chris Kleminich
Staff Attorney:			Shama Thathi
[bookmark: _GoBack]Staff Assistant:	 		Dolores Habre

ABSENT:

Intern:				Matthew Rippentrop
Assistant Attorney General:	Jennifer Perkins

A. CALL TO ORDER:

Chairwoman Ong called the meeting to order at 10:00 a.m. and led the Pledge of Allegiance.

B. DISCLOSURE OF CONFLICTS OF INTEREST:

Chairwoman Ong disclosed a conflict of interest in regards to agenda item D-1.

Member Wilhelm and Member Voeller disclosed a conflict of interest in regards to agenda item F.

C. CONSENT AGENDA

1. Council Meeting Minutes – 4/5/16
2. Study Session Minutes – 4/26/16
3. Five-Year-Review Reports:

3.1 ARIZONA NAVIGABLE STREAM ADJUDICATION COMMISSION
(F-16-0203)
Title 12, Chapter 17, Article 1, Hearings

3.2 ARIZONA STATE RETIREMENT SYSTEM (F-16-0402)
Title 2, Chapter 8, Article 6, Public Participation in Rulemaking

3.3 ARIZONA STATE BOARD OF INVESTMENT (F-16-0405
Title 2, Chapter 13, Article 1, General Provisions

3.4 ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-0408)
Title 9, Chapter 8, Article 1, Food and Drink

3.5 ARIZONA COMMISSION FOR POSTSECONDARY EDUCATION (F-16-0503)
Title 7, Chapter 3, Article 5, Arizona College Savings Program

4. Rules:

4.1 ARIZONA STATE LOTTERY COMMISSION (R-16-0501)
Title 19, Chapter 3, Article 2, Retailers

Amend:	R19-3-201; R19-3-202; R19-3-202.01; R19-3-202.03; R19-3-202.04; R19-3-204; R19-3-204.02; R19-3-205; R19-3-210; R19-3-211; 
R19-3-214; R19-3-217

4.2 ARIZONA STATE RETIREMENT SYSTEM (R-16-0502)
Title 2, Chapter 8, Article 1, Retirement System; Defined Benefit Plan

New Section: 	R2-8-116

4.3 ARIZONA DEPARTMENT OF HEALTH SERVICES (R-16-0503)
Title 9, Chapter 10, Article 1, Health Care Institutions: Licensing, General

New Section:	R9-10-119

ACTION: Member Wilhelm motioned to approve all agenda items on the Consent Agenda. Member Sundt seconded the motion. The motion passed unanimously.

D. 		CONSIDERATION OF FIVE-YEAR-REVIEW REPORTS
The Council will consider five-year review reports filed under A.R.S. §41-1056 and may approve or return the reports, in whole or in part.  The Council may request information from the agency or members of the public.

1. ARIZONA DEPARTMENT OF ADMINISTRATION (F-16-0302)
Title 2, Chapter 10, Article 3, Risk Management

ACTION: Member Wilhelm motioned to approve item D-1. Member Sundt seconded the motion. The motion passed unanimously.

2. ARIZONA DEPARTMENT OF WATER RESOURCES (F-16-0504)
Title 12, Chapter 15, All Articles

ACTION: Member Wilhelm motioned to require the repeal of R12-15-107, expiration date November 15, 2016.  Member Sundt seconded the motion.  The motion passed unanimously.

ACTION: Chairwoman Ong motioned to approve the Five-Year Review Report. Member Wilhelm seconded the motion.  The motion passed unanimously.


E. CONSIDERATION OF RULES

None

F. CONSIDERATION OF MATTERS RELATED TO COUNCIL ACTION ON THE CITIZENS CLEAN ELECTIONS COMMISSION’S FIVE-YEAR-REVIEW REPORT 

Mr. Christopher Kleminich recapped what has transpired since the Council voted at its February 2, 2016 meeting.  At that meeting, the Council voted to take two actions.  First, the Council voted to return, in whole, the Commission’s Five-Year Review Report and secondly, the Council voted to require the Commission to propose the repeal of R2-20-109(F)(2) - (F)(12) and G. On March 8, 2016, Mr. Kleminich sent a letter to the Commission in an effort to start the process of scheduling submission of a revised report and to inform the Commission that based upon staff’s reading of A.R.S. § 41-1056(E) and (G) that the expiration date of the rules was August 2, 2016. The Commission responded on March 14, 2016 seeking clarification on both the May 31 and August 2 dates. Mr. Kleminich replied on March 17, 2016 with a letter noting that the date Mr. Kleminich had proposed in his letter was simply to start the consultation process and that, of course, would be up to the Council to set a final submission deadline in consultation with the Clean Elections Commission. Mr. Kleminich also stated his position that the August 2 date for the expiration of the rules was provided simply because the Council did not specify a different expiration date at the time of the vote and August 2 is exactly six months after the Council’s February 2 vote which required repeal of the aforementioned rules. To ensure procedural clarity, the Council may affirm that date at today’s meeting. Staff feels it is important for the Council and the Commission to use today’s meeting to go through the issues identified in the four letters, subsequent to the Council’s decision on February 2, 2016.

Mr. Joe Roth, Attorney for the Citizens Clean Elections Commission, discussed the points that were raised in Mr. Kleminich’s memo sent to the Council on April 29. The Commission’s position is that the Council lacks authority to require the repeal of Commission rules under the Voter Protection Act. The Council should reconsider that moving forward.  Further, the Commission’s position is that the Legislature cannot directly repeal the rules of the Commission and it cannot delegate that authority to some other Council as well. With respect to the revised report date, a date of May 31 has been set.  From Mr. Kleminich’s memo, Mr. Roth’s understanding is that the Council may consider articulating reasons why the Five-Year Report is considered inadequate. If that was to happen, the Commission may submit a written request for an extension pursuant to the rule. The Commission is happy to discuss the extension date with Mr. Kleminich at this meeting or another day. With respect to Mr. Kleminich’s memo, there are points that the Commission disagrees with. The February 2 actions cannot be cured and have the timelines that were reported to be put in place by a ministerial motion to reaffirm. A.R.S. 41-1056(C), requires that the Council “shall inform the agency in the manner of which the report is inadequate.” Due to technical difficulties there is no recording of the February 2 meeting. The meeting minutes simply reflect that the report was returned. The Commission is working diligently to revise the report although the Council failed to articulate reasons why the report is inadequate. Similarly, with respect to the repeal of the Commission’s rules, it is the Commission’s position that the Council has failed to follow the steps necessary to get the results of a repeal and a finding that the agency’s report is materially flawed. The Commission’s view is that the August 2 date is not operational because the Council failed to effectively order a repeal under A.R.S. § 41-1056(C).  There was no formal order by the Council and the Commission thinks that the implicit argument being made in Mr. Kleminich’s memo is incorrect.  In the memo, Mr. Kleminich notes that by making a motion to repeal, implicit in that motion was a finding that the rule is materially flawed. The statute says the rule has to be materially flawed for a list of reasons. The Commission believes that the Council make the finding that the rule is materially flawed before it can order a repeal of an agency’s rules. Finally, setting aside the Voter Protection Act issue, the Commission thinks the prudent approach would be to wait for the Commission’s revised report and the Council may consider it in light of the concerns the Council articulates as reasons for the report being inadequate, and then take action based on that record.

Chairwoman Ong commented that the Five-Year Review Report and the action requiring repeal of the rules are separate issues. The authority and the action taken under 41-1056(C) and 41-1056(E) are separate.  The two actions and the two statutes are two separate actions. As for collaboration, the staff attorney is more than happy to collaborate with the Commission, and today we can discuss scheduling the submission of the revised Five-Year Review Report. The statute does require the Council to inform the agency of the manner in which the report is inadequate and, in consultation with the agency, schedule submission of a revised report. The staff attorney’s letter was intended to consult with the Commission as to scheduling of this revised report and we’re here now to actually set that date. When it comes to the manner the report is inadequate, given the five public meetings the Council has had on the agenda with regards to the Commission, the Council has made it fairly clear that the portions of the report that are inadequate are the text related to Rule 109, specifically, the portions of Rule 109 which the Council deemed materially flawed and eventually voted to repeal. There are portions of the report, in regards to the authorizing statutes, the estimated economic impact, least burden and cost, which the Council discussed at length throughout the past five meetings.  Without going line by line in the report, the Council asked that the Commission work and collaborate with Council’s staff attorney. If the Commission would like to submit drafts of a revised report, Mr. Kleminich would be happy to collaborate. 

Mr. Roth commented that it sounds like conclusions have been reached with respect to the meaning of statute. Respectfully, what is the purpose of a revised report if it is going on a parallel track with a repeal? It seems as if is no productive end result to that process. 

Chairwoman Ong commented that the Five-Year Review Report is important to the Council because it is a public record. Council has reviewed the report, which is part of the public record, and for the draft that was provided to the Council, the Council has voted to return and require revisions pursuant to its authority under A.R.S. § 41-1056(E).

Mr. Roth asked if the reason the report is considered inadequate is the absence of an adequate EIS.

Chairwoman Ong responded that the Council wants the report to reflect the accuracy of the factors that are supposed to be considered in the report.

Mr. Roth commented that the Commission took an enormous effort to explain its position, beyond what is seen with other Five-Year Review Reports, the depth of analysis, and serious consideration to public comment, for example, as respect to some of the rules that are subject to the Council’s decisions.  He would disagree there’s been an absence of collaboration.

Chairwoman Ong commented that there is no dispute that there has been a large number of documents that have been filed and a lot of information for the record. With respect to collaboration, when the Council and the staff attorneys have worked with other agencies, generally it’s a different tone, wanting to work together and really keeping an open channel, and not a defensive attitude.

Mr. Roth commented on the respectful tone between all parties. In comparison to other agencies and other Five-Year Review Reports, no other agency’s rule had ever been requested to be repealed by this Council before this Commission’s rules. The posture is quite different in this context.

Chairwoman Ong commented that when it comes to repeal of the rules, the Council frequently has taken that action throughout its existence. When it comes to the Five-Year Review Report that is still being discussed, the Council understands that the Commission wanted to know more about why the Council desired the report to be revised. The statute says that it is in consultation with the agency, and it was not until Council’s staff attorney reached out that anything was heard back from the Commission. There’s really not much left to be said except to now schedule submission of the revised report. Would June 30 be a date by which the report could be submitted? 

Mr. Roth responded that he would consult with his client, and asked that the Council provide some specificity on what the Commission needs to address in the revised report. If you could give permission for them to work directly with Mr. Kleminich, the Commission will submit a written request if it needs to be.

Chairwoman Ong responded that would be fine, as the desire all along is that you work collaboratively with Council’s staff attorneys.  

Chairwoman Ong commented about the separate issue of the Council requiring the rules to be repealed under its authority under A.R.S. § 41-1056(E). As was pointed out in the staff attorney’s memo, there is no particular motion language for the Council to take action. The statute does not require a particular language or declaration. This is not a court of law where the Council is required to issue a detailed written decision citing forth its reasons line by line. The statute simply grants the Council authority to require repeal if they’ve made a determination that the rule is materially flawed. As was expressed before, throughout these five public meetings, the Council has discussed A.R.S. § 41-1056(E) at length and has referenced its factors and expressed its authority under the statute to require repeal. The Council may require repeal if they have determined that the rule is materially flawed, and by taking its vote, the Council has made clear that it has determined that portions of Rule 109 are materially flawed and has voted to require repeal.

Mr. Roth commented that the statute’s requirement that there be a determination is meant to constrain the discretion and amend the broad range of power granted to the Council.  The key meeting occurred on February 2 where the action was taken. There is no record aside from the minutes that indicate that a motion to repeal was passed. The Commission is left with a record both on which collaboration can be based or a challenge could be based off a staff attorney recommendation that the Five-Year Report be approved.  An economic analysis impact study recommended the same. Then we have a motion that is devoid of any reasons given for the decision. These circumstances highlight the need for determinations to be made on the record for why it is that one agency is going to be telling another agency, particularly one that is an act pursuant to voter approved initiative.  

Chairwoman Ong commented that at the other meetings the Council discussed A.R.S. § 41-1056(E) at length, unfortunately we don’t have an audio recording of the meeting, though the minutes are simply an abbreviated summary of the action that was taken at the meeting.  The motion was made pursuant to A.R.S. § 41-1056(E). To say the Council didn’t take any action seems a little odd.

Mr. Roth thinks the difference of opinion is that the Commission’s view is that the key action to be taken under A.R.S. § 41-1056(E) is that there is a determination that a rule is materially flawed. The result of that determination is an amendment or repeal. 

Member Sundt asked Mr. Roth if he could help him find, in A.R.S. § 41-1056(E), an express requirement that the Council make findings. 

Mr. Roth responded that A.R.S. § 41-1056(E) states that the Council can only require a repeal and the condition for that and that power is authorized if the Council determines the agency’s analysis is materially flawed. The staff attorney’s position in the memo appears to be that that determination is implicit in the fact that a motion was made. That is an inaccurate reading of what the statute requires.

Member Sundt commented that there is no specific requirement under section E, any express language, stating that the findings shall be made. Council may require the agency to propose an amendment or repeal of the rule by a date no later than six months, which is the date set after the Council considers the agency’s report, if the Council determines the agency’s analysis demonstrates the rule is materially flawed. Council invited the Commission to work with Council and work through what could be done and fashion a revised rule.

Mr. Roth commented that statutory language stating that “if the Council determines the agency’s analysis…that the rule is materially flawed,” is language that constrains the power of the Council. The fact of the action being taken does not demonstrate that the Council determined anything other than the rule should be repealed.  

Member Sundt commented that in his experience, typically when findings of fact or conclusions of law are required, that requirements are either stated or someone has to move for it. This determination is like a minute entry, where there are no specific findings of fact or conclusions of law. There is simply determination. The invitation has been extended to work with the Council. 

Member Sundt added that in his view, the Commission’s position is that the Council does not have any authority to review the Commission’s rules, the Commission is protected by the Voter Protection Act and is not subject to review, the Commission reserves all of its arguments to continue to contest the Council’s jurisdiction over Commission rulemaking, but, the Commission is willing to sit down and talk through it.  Is that a fair estimate of the situation?

Mr. Roth responded that there were a lot of estimates made in that statement.  

Member Sundt asked if the Commission agrees that the Governor’s Regulatory Review Council does have the authority to require repeal.

Mr. Roth responded absolutely not.

Member Sundt commented that the position taken by the Commission, then, is the Council does not have the authority to require a repeal or amendment of the rule.

Mr. Roth responded that that is more accurate than the previous statement. The position that the Commission has taken is that because of the Voter Protection Act, this Council lacks the authority to require an amendment or repeal of the Commission’s rules. The other overstatement, the Commission is not implying that findings of fact are required, that would be just one way to satisfy. When an action is taken that says the Council requires repeal, that is not sufficient to demonstrate implicitly that determinations have been made to what about the rules is materially flawed and what reasons the rule is considered materially flawed.

Member Sundt asked if it was reasonable to say that if the Council began a collaborative process, the Commission would go through with that and discuss what the Council might require.

Mr. Roth commented that the Commission is certainly willing to engage a collaborative process. The Commission has already done work on a revised report. 

Mr. Kleminich asked what exactly has the Commission done so far, in regards to the revised report?  

Mr. Roth responded that the Commission is expanding on some of analysis that was given. The Five-Year Report that was submitted is quite robust.

Mr. Kleminich commented that there is no more analysis needed.

Mr. Roth commented that he understood some of the comments to have concern with the economic analysis, and were beefing that up and getting some additional information about the economic impact to the rules.

Mr. Kleminich responded that such changes were appreciated. The changes that the Council would request of the report are much simpler, perhaps, than what the Commission is thinking. Before the Commission take any more of their time on the revised report, the Commission should consult with Council staff.

Chairwoman Ong commented that there seems to be an impasse as to how the Commission interprets the Council’s authorizing statutes, and how the Council interprets its authorizing statutes. The Commission has previously argued that deference should be given to the agency when interpreting its authorizing statutes.  That seems to be what the Council is doing here. 

Mr. Roth commented that the Council should await the revised report that the Commission is working on, and delay the decision with respect to A.R.S. § 41-1056(E) until that time. That would the Commission’s suggestion, setting aside the jurisdictional issue, and the Commission’s disagreement with respect to the interpretation of A.R.S. § 41-1056(E).

Member Sundt commented that Mr. Roth’s recommendation is that the Council not take action under A.R.S. § 41-1056(E). The Council has already taken action under A.R.S. § 41-1056(E). 

Chairwoman Ong agreed with Member Sundt’s comment.

Mr. Roth stated that it is the Commission’s understanding that the Council’s staff attorney has recommended that the Council take action today for procedural clarity, whatever that description is, to affirm or to make effective the August 2 date.  The Commission obviously disagrees with the validity of the August 2 date. The Commission seeks to delay that further action, and making or confirming the August 2 date, until the Council has a chance to review the revised report that the Commission intends to submit.  At that time, a decision regarding what is, or is not, materially flawed regarding the revised report can be made.

Member Sundt commented that one of the Commission’s objections was that no official vote was taken on setting the date. That was the nature of the complaint. Some may view it as self-executing, although the Commission has asked that the Council have a vote to set a date the CEC is asking now that Council not have a vote to set the date and the Council consider the revised report.  

Mr. Roth commented that he thinks the statute contemplates a process where the report is reviewed. If there is a determination made that some part of it is inadequate, at that point there is an option to submit a revised report. The Commission does not understand the purpose of that, unless that preceded a determination about repealing the rules that are subject of the Five-Year Report. The prudent course of action, in terms of efficiency, would be to satisfy or delay the determination about the rule is materially flawed.  

Mr. Kleminich commented that when the Council talks about the Rule 109 being materially flawed whether or not the report is amended, if the rule is not changing, then the report or the contents thereof have no impact on the actual rule itself.  There were two actions taken at the February 2 meeting.  One related to the rule itself and whether it is materially flawed.  The second being the report and that being inadequate.  There is no bearing on the actual text of the rule itself found within the report.

Chairwoman Ong clarified that if the Council determines that a rule is materially flawed, what would be the benefit of continuing to have it on the books when a Five-Year Review Report is being revised? 

Mr. Roth commented that the issue reduces back to the fact that the Commission does not think a determination had ever been made that the rule is materially flawed.

Ms. Samantha Pstross, Executive Director of the Arizona Advocacy Network, commented by asking three questions of the Council. First, why did the Five-Year Review needed to be returned? Second, why are parts of Rule 109 materially flawed? Third, the Commission is Voter Protected, they were put there by the people to be independent. If a partisan agency can go in and change their rules without really any explanation, that doesn’t allow the CEC to be independent and act independently. 

Chairwoman Ong responded that the first question, about why the report was returned and what is being requested to be revised, was discussed at length this morning. In response to the second question, Rule 109 and the Five-Year Review Report were discussed at length over the past five public meetings, and the Council discussed the various reasons under 41-1056(E) with regards with why the Council believes that the rule is materially flawed. When it comes to the Voter Protection Act, the parties can agree to disagree.  The Council is not a partisan agency, it is made up of members of the public. All the members, except herself, receive a stipend for their travel time and time out of their day, but are essentially volunteer members from the public. 

Member Sundt commented that he has stated that the Commission was acting beyond its authority granted by statute, and that he was not persuaded that the Commission’s efforts to writing into its rules the ability to enforce items under Article 1, which is outside of the Clean Elections Act, is appropriate. The action that is being taken in that rule is not authorized by the statute.

Ms. Pstross responded that she understands Member Sundt’s concerns, but because the Commission is voter protected, she does not see how the Council can go in and change something that has been interpreted by many, and by the Commission, that they do have this authority. 

Member Sundt responded by stating that he does not believe that the Voter Protection Act, which relates to this voter referendum, protects rulemaking performed by an agency under the statutes that they are talking about. The Voter Protection Act does not grant the authority to an agency to rewrite legislation or expand its authority beyond what was granted in the referendum. 

Ms. Pstross responded that she does not believe that the Commission has overstated anything, and that their rulemaking is completely in line with the power the voters gave them. To talk about partisanship, I think it is wonderful that the Commission has five Commissioners and no more than two can be from the same political party. So it is definitely as non-partisan as possible. 

Chairwoman Ong thanked Ms. Pstross for her comments.





ADJOURNMENT
	
Chairwoman Ong adjourned the meeting at 11:02 a.m.


Respectfully submitted by 
/S/dh 
GRRC Executive Staff Assistant
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