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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
DRAFT MINUTES OF THE MARCH 29, 2016 STUDY SESSION

The Governor’s Regulatory Review Council study session was held on Tuesday, March 29, 2016 at 10:00 a.m., at the Arizona Department of Administration, 100 North 15th Avenue, Conference Room 300, Phoenix, Arizona.

PRESENT:

Council Chairwoman:				Nicole Ong
Council Member:				Connie Wilhelm
Council Member:				Brenda Burns
Council Member:				John Sundt (telephonically)
Council Member:				Michael Lofton

GRRC Staff Attorney: 			Chris Kleminich
GRRC Staff Attorney:				Shama Thathi
GRRC Staff Assistant:				Dolores Habre
GRRC Intern:					Matthew Rippentrop

Attorney General Representative:		Jennifer Perkins, Assistant Solicitor General

A. 	CALL TO ORDER

Chairwoman Ong called the Study Session to order at 10:02 a.m. 


B. 	DISCUSSION OF MINUTES

Council Meeting Minutes – 3/1/16		No Discussion


C. 	DISCLOSURE OF CONFLICTS OF INTEREST

Chairwoman Ong disclosed a conflict of interest with agenda item D-2, and did not participate in the discussion on the item.


D.	DISCUSSION OF FIVE-YEAR-REVIEW REPORTS

1. 	ARIZONA DEPARTMENT OF ECONOMIC SECURITY (F-16-0301)
Title 6, Chapter 10, Article 1, Jobs: General Provisions; Article 3: Job Displacement Grievance Procedures

Ms. Shama Thathi gave a report on the legal and economic analysis for this agenda item.

Member Burns asked where a constituent would go to receive services for this program.

Ms. Nicole Tolton, a representative from the Department, answered that an individual would visit a DES office. There are two contractors that do have satellite offices, but most are located in DES offices.

Member Burns asked if the contractor or the individual constitutes the regulated community.

Ms. Tolton responded that DES staff is regulated by the rules.

Member Burns asked about the status of pending rulemaking over recent years.

Mr. Robert Hobbs, rules analyst for the Department, responded that the Department been working hard on a draft.

Member Lofton asked about the work participation rate.

Ms. Lucy Rubi, a representative from the Department, confirmed that Member Lofton’s interpretation is correct.

Member Lofton noted that 20.8% of all families that are eligible for assistance are participating is a low figure.

Ms. Rubi responded that the individuals coming to the JOBS program have many barriers, and a lot of the individuals are placed in specific work activities based on their abilities. Those that are unable to participate are either deferred or placed in non-countable work activities. 

Member Lofton commented that this may be a systemic problem when the participation is so low.  

Ms. Rubi commented that she knows that the case managers work very diligently with their participants.

2. 	ARIZONA DEPARTMENT OF ADMINISTRATION (F-16-0302)
	Title 2, Chapter 10, Article 3, Risk Management

Mr. Matthew Rippentrop gave a report on the legal and economic analysis for this agenda item.

3. 	ARIZONA ICEBERG LETTUCE RESEARCH COUNCIL (F-16-0303)
	Title 3, Chapter 9, Article 1, Arizona Iceberg Lettuce Research Council

Mr. Rippentrop gave a report on the legal and economic analysis for this agenda item.

Member Wilhelm asked why the Research Council did not request an exemption to the moratorium to clean up the rules.

Mr. Aaron Thompson, Assistant Attorney General for the Research Council, responded that there have been no practical issues with these rules whatsoever. It would seem to the Research Council that perhaps these previous technical corrections were not really necessary. The Research Council has not been aware of a justification in Executive Order 2016-03 that applies to these technical changes. 

Member Wilhelm commented that she is concerned that the Research Council has not incorporated the Arizona Rules of Civil Procedure.

Mr. Thompson responded that the Research Council does have grounds for rehearing in their rule, and there is no legal requirement that their rule conform to model rules of civil procedure. For the most part they do conform.  There are certain grounds in the rules of civil procedure that aren’t specifically addressed in their rule but they are not incompatible. Again, as a practical matter, over the past ten years, they’ve never had a hearing, much less a request for a rehearing, where these technical issues would perhaps come into play.

Mr. Chris Kleminich commented that GRRC staff’s perspective is that Section (2)(B) of Executive Order 2016-03, which allows for rulemaking to reduce or ameliorate a regulatory burden while achieving the same regulatory objective, can be used to justify rules to improve clarity and understandability. The idea is that agencies reduce the regulatory burden when they have clearer rules. 

Mr. Thompson responded that his clients take the Executive Order very seriously and they did not read that interpretation into it, but is happy to discuss that interpretation with the Council at a future meeting.

4. 	ARIZONA DEPARTMENT OF TRANSPORTATION (F-16-0304)
	Title 17, Chapter 5, Article 2, Motor Carriers; Article 4, Dealers

Mr. Rippentrop gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong commented that ADOT could have elected not to review Section 403, and the rule could have expired.  Since the Department has now reviewed Section 403, the Council will actually have to vote to require the repeal of it. Since ADOT’s report recommended a repeal, the Council could approve the report if they agree with its conclusion in addition to requiring the appeal of Section 403.

Member Burns wanted to know what kind of violations were found.

Sergeant Tim Kvochick responded that drivers are put out of service for driving hours violations and suspended licenses.  Vehicles are taken out of service for safety related items like flat tires, broken rims, drugs, and alcohol.

Chairwoman Ong asked if ADOT and DPS have a contact liaison or are they working out of the same office.

Sergeant Kvochick responded they do not work in the same offices, but for the most part, the ADOT people are either prior DPS employees or retired DPS employees, and the business relationship has carried over.

Member Lofton asked what DPS is looking for when they are pulling vehicles over. Is DPS collecting any data from these drivers going out of service, and if so, what are the results?

Sergeant Kvochick responded that the Department looks for any traffic or safety violation under Title 28. DPS has the right to stop drivers to conduct a safety inspection which is referred to as an administrative inspection.  DPS has never tracked people causing accidents.

5. 	ARIZONA STATE LOTTERY COMMISSION (F-16-0305)
	Title 19, Chapter 3, Article 10, Promotions

Ms. Thathi gave a report on the legal and economic analysis for this agenda item.

Member Lofton commented about his concerns regarding Section 1002, noting that he was afraid that these promotions that are targeted at maximizing net revenues are promoting to those who should not be spending their consumable income on the Lottery.

Member Wilhelm commented that June 2018 sounds like a long time to clean up the rules, and it sounds like the changes really need to be done sooner than later. 

Member Sundt commented that he agreed with Member Wilhelm.

Chairwoman Ong commented that it may be helpful to have a better understanding of what the Lottery means with regard to “generic profiles” under Section 1002. The Lottery indicates that they use generic profiles to accomplish the same purpose as promotion profiles. Not every promotion profile is approved, just the generic profiles have been approved by the Commission. 

Mr. Kleminich responded that Council staff would follow up with the Lottery on all of the Council’s points.

6. 	ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-0403)
Title 9, Chapter 8, Article 7, Public Schools

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Burns asked about the Department’s workload.

Mr. Robert Lane, from the Department, noted that over the next three years, the Department has almost sixty five-year-review reports. 

Dr. Ruthann Smejkal, from the Department, noted that the Department has done a number of rulemakings with a very large number of articles in the last several years, the Department has rescheduled many five-year-reviews. 

Member Burns asked if, when the Department talks about rulemaking priorities, is it priorities because of timing for different things, or because some things are more important?

Mr. Lane responded that priorities are based on resources, and on the programs within the agency, determining what rulemakings are most needed, and whether there are substantive issues or health and safety issues with the rules. Such issues have not been identified with these rules.

Member Burns commented that there is a reason that other things are priorities.

[bookmark: _GoBack]Dr. Smejkal noted that the Department has six rulemakings that they are going to be starting subsequently during this year, and the Department is in the midst of four rulemakings that they have ongoing. 

Member Lofton commented that the number of inspections seem to be on a steady increase, while the number of enforcement actions seems low, as we are talking 1.5% or 1% of enforcement actions.  What are the inspectors doing that they aren’t they finding more health and safety issues than this?

Ms. Blanca Caballero, Food Safety and Environmental Services Manager for the Department, responded that enforcement actions are taken if a school is not correcting violations that are being found on inspection. Typically schools correct those right away.  Inspections usually involve plumbing, so the janitor corrects those violations right away. It’s only when schools don’t do that the enforcement action would initiated.

Member Lofton asked if the Department is collecting data on these issues.

Ms. Caballero responded that the County offices are typically the ones conducting these inspections and would document what violation.

7. 	ARIZONA GAME AND FISH COMMISSION (F-16-0407)
	Title 12, Chapter 4, Article 7, Heritage Grants

Ms. Thathi gave a report on the legal and economic analysis for this agenda item.

Member Lofton asked the Commission to describe the decision making process when granting the Heritage Funds, if there is a rule change about giving funds to for-profit businesses as opposed to not-for-profit businesses.

Ms. Celeste Cook, from the Commission, responded that the current rules allow government agencies and non-profit agencies to apply for a grant.  Right now for-profit businesses are not eligible, and the Commission is going to consider during the rulemaking whether they should be. 

8. 	ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-0409)
Title 9, Chapter 14, Article 7, Health Screening Services

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.


E. 	CONSIDERATION AND DISCUSSION OF RULES

1. 	ARIZONA STATE BOARD FOR PRIVATE POSTSECONDARY EDUCATION 
(R-16-0401)
Title 4, Chapter 39, Article 1, Definitions, Licensure, Reporting; Article 2, Fees; Article 3, Operation of Private Non-Accredited Institutions; Article 4, Operation of all Licensed Institutions; Article 5, Investigations and Hearing Procedures; Article 6, Student Tuition Recovery Fund

Amend:	R4-39-101; R4-39-102; R4-39-103; R4-39-104; R4-39-105; 
		R4-39-106; R4-39-107; R4-39-108; R4-39-109; R4-39-110;
		R4-39-111; R4-39-201; R4-39-301; R4-39-302; R4-39-303; 
		R4-39-304; R4-39-305; R4-39-306; R4-39-307; R4-39-308;
		R4-39-401; R4-39-402; R4-39-403; R4-39-404; R4-39-406; 
		R4-39-501; R4-39-502; R4-39-503; R4-39-601; R4-39-602; 
		R4-39-603

New Section:	R4-39-407; R4-39-408; R4-39-504

Repeal:	R4-39-405

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Wilhelm asked what kind of outreach the Board did for the new rules where there was no comments.  Did the Board make an attempt to talk to the regulated community?

Ms. Teri Stanfill, Executive Director of the Board, responded that the Board did.  The rulemaking process started in 2008, stopped due to the moratorium, and started again. The rulemaking never got any written comments. The only comment that she did received was verbal from a bartending school who complained about the burdensome requirements of the financial statements. In response, the Board reduced that requirement.

Member Burns asked if a list of the institutions affected is available.

Ms. Stanfill responded that the list is available on the Board’s website.

Chairwoman Ong asked if the percentages in rule were based on any study or data.  She understands the rationale behind it was to address some of the risks of accredited vs. not accredited institutions. What kind of data was that based upon?

Ms. Stanfill responded that a policy statement that the Board has operated under for years is finally being incorporated in rule. Board staff does reach out to counterparts and asks what they do. Probably the biggest area where that outreach helped is with the federal financial aid program, Title V, where the accredited institutions participate in Title V, then can have up to 90% of the revenue of Title V funding. If that institution closes, precipitously, those students can then apply for federal loan forgiveness. Then you have that remaining 10% that the state will have to pick up for the students who did not get a refund from the federal government. The members would use their expertise in what they believe is appropriate and at any one time how much the Board may be liable for. It is hard to estimate because you don’t know when a school is going to close, what the programs are, and you don’t know where the students are in those programs.

Member Wilhelm asked about the claims that were paid from the STRF.  Can the Board give the Council a sense as to which of those were accredited?

Ms. Stanfill responded that the claims arose from two institutions, both of which were accredited. 

Member Burns asked about the 62 claims that were denied.

Ms. Stanfill responded that the claimants either were not currently enrolled or were not cash payers.


F. ADJOURNMENT

Chairwoman Ong adjourned the meeting at 11:32 p.m.
 
Respectfully submitted,
/S/dh
GRRC Executive Staff Assistant
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