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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
DECEMBER 29, 2015 STUDY SESSION

The Governor’s Regulatory Review Council study session was held on Tuesday, December 29, 2015, at 10:00 a.m., at the Arizona Department of Administration, 100 North 15th Avenue, Conference Room 300, Phoenix, Arizona.

PRESENT:

Council Chairwoman:				Nicole Ong
Council Member:				Jason Isaak
Council Member:				Lori Daniels
Council Member:				Connie Wilhelm
Council Member:				Brenda Burns
Council Member:				John Sundt (telephonically)

GRRC Staff Attorney: 			Chris Kleminich
GRRC Staff Assistant:				Dolores Habre

ABSENT:

Council Member:				Michael Lofton
GRRC Staff Attorney:				Kara Kerker
Attorney General Representative:		Christopher Munns

CALL TO ORDER:

Chairwoman Nicole Ong called the Study Session to order at 10:00 a.m. 

DISCUSSION OF MINUTES:

Council Meeting Minutes 12/1/15		No Discussion

DISCLOSURE OF CONFLICTS OF INTEREST:

Member Wilhelm submitted a Conflict of Interest Form regarding Agenda Item D7.
Member Daniels submitted a Conflict of Interest Form regarding Agenda Item D7.

DISCUSSION AGENDA:

D.	Five-Year-Review Reports for Discussion:

1. 	LAW ENFORCEMENT MERIT SYSTEM COUNCIL (F-15-1203)
Title 13, Chapter 5, Article 1, General Provisions; Article 2, Classification and Compensation; Article 3, Employment; Article 4, Assignments; Article 5, Employee Leave; Article 6, Grievances; Article 7, Discipline and Appeals; Article 8, Separation from Employment; Retirement System Eligibility

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Isaak commented that in the last five-year-review, there were a number of rules that were proposed for amendment that are not included in this review. 

Mr. Kleminich clarified that the change is because of personnel reform.
 
2. 	ARIZONA COMMISSION FOR POSTSECONDARY EDUCATION (F-15-1204)
Title 7, Chapter 3, Article 3, Arizona Leveraging Education Assistance Partnership Program; Article 4, Arizona Private Postsecondary Education Student Financial Assistance Program

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked if there was any indication that federal funding may return to that program.

Mr. Kleminich responded that the Commission indicated that it is a possibility but that nothing is definite.

3. 	ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (F-15-1206)
Title 18, Chapter 6, Article 1, Numeric Values and Information Submittal; Article 3, Groundwater Protection List

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong commented that the report states that pesticides need to be registered with the EPA and that individual states may adopt registration procedures of their own. Is that a dual scheme or a concurrent scheme of regulation?

Ms. Wendy LeStarge, ADEQ Rules Analyst, responded that it is parallel tracks, as all the pesticides have to be registered with EPA, and it is up to the individual state whether they want to have additional regulations. Arizona is one of those states that has additional regulations. 

Chairwoman Ong asked if that means that the state scheme is more stringent than the federal law.

Ms. LeStarge responded that the review that the rules are based on is required by state statute, and there is little variation from what is required under statute.

Member Wilhelm asked whether it is going to actually take two years to amend the rules, as the changes are technical in nature.

Ms. LeStarge responded that that was the most realistic deadline, given other rulemaking priorities.

Member Burns asked if Arizona essentially has primacy on these laws.

Ms. LeStarge responded that it is her understanding that there is no primacy for FIFRA.

Member Burns asked for clarification on the difference between the rules and corresponding federal law. 

Ms. LeStarge reiterated that there are two parallel tracks, and the state law draws a lot from the federal law, as much of the terminology and data review is the same as what EPA is doing. State statutes require that review.

4. 	ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (F-15-1207)
Title 18, Chapter 9, Article 2, Aquifer Protection Permits – Individual Permits

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

5. 	ARIZONA NATUROPATHIC PHYSICIANS MEDICAL BOARD (F-16-0101)
	Title 4, Chapter 18, Article 6, Naturopathic Medical Assistants

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Isaak asked if eliminating the term “massage therapy” from the rules was more technical or more substantive in nature.

Mr. Kleminich responded that it is a technical change, as naturopathic medical assistants are not currently performing massage therapy. That term should not be in the rule to begin with.

Member Isaak commented that apart from an exemption, for technical changes, are there any other options for the Board to expedite this rulemaking?

Mr. Kleminich responded no.
	
6. 	ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-0102)
	Title 9, Chapter 18, Article 1, Per Capita Matching Funds

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

7. 	CITIZENS CLEAN ELECTIONS COMMISSION (F-16-0104)
Title 2, Chapter 20, Article 1, General Provisions; Article 2, Compliance and Enforcement Procedures; Article 3, Standard of Conduct for Commissioners and Employees; Article 4, Audits; Article 5, Rulemaking; Article 6, Ex Parte Communications; Article 7, Use of Funds and Repayment

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong commented on the procedural concern that the Commission has regarding the amended rule 109, and whether or not that amended rule is under the scope of the Council’s review. She asked to hear from the Commission about their position.

Mr. Thomas Collins, Executive Director of the Clean Elections Commissions, commented that the Council’s statutes, as we understand it and read it, allow the Council to make that determination. The question of whether or not further review past the submission date is for the Council, and not the Council’s staff.  This is simply a procedural point. Ultimately, whether or not that is something that the Council wants to delegate to staff is a Council decision, and not a Commission decision. If you move past that issue, the staff attorney and economist recommendations say that the five-year-review report ought to be approved. The amendments to the rule that would be in question were approved unanimously by the Commission.

Chairwoman Ong noted that the staff attorney’s recommendation of approval was of the report as submitted, and that report did not include or address the subsequently amended rule 109.

Mr. Kleminich interjected that he would recommend approval of the report either way, because of the general administrative law principle of deference to an agency’s interpretation of its own statutes. The Council is not bound by my recommendation, and may vote as it sees fit.

Mr. Collins added that he has confirmed passage of the rule in response to Mr. Kleminich’s request for supplemental information.

Chairwoman Ong commented that it is appreciated that Mr. Collins provide follow up information. A concern is that the Council doesn’t have the information in the report about the amended rule 109. It seems as if the Council doesn’t have the full information in the report needed to determine whether or not the report should be approved.

Mr. Kleminich added that the question is regarding what version of the rules and the report that the Council would actually be voting on.

Mr. Collins commented that, from his perspective, the report that the Council has includes public comments that go directly to all the issues that were involved in the promulgation of this amendment to the rule. There are roughly 180 pages of documentation in the report and a bulk of the public comments that you are looking at deal with that specific amendment. To think about what this rule change did, rule 109 was passed by the Commission in 2013 without any public comment against it. This rule is really a follow up to that.

Chairwoman Ong discussed the issue of the Council’s authority going forward.

Mr. Collins responded that the statute that the Council operates under is a determination for the Council, not for the Commission.

Mr. Kleminich summarized the issues being discussed. The Commission submitted the report on October 28, and the changes to rule 109 were made on October 29 and 30. As part of his review of the submission, the report was reviewed for its compliance with the law. In accordance with R1-6-301(E) specifically, Mr. Kleminich suggested changes to the report to update the Council on the actions taken by the Commission.  The Commission responded that they don’t feel it is proper to make those changes, as it is not within the Council’s authority to review those rules after the date of initial submission. Staff has interpreted the Commission’s position, to this point, as believing that the Council may only vote on the October 28 version of the report. This is not a question of whether the Council has sufficient information. The rulemaking is a matter of public record that has been disseminated to the Council, so we clearly have enough information to take a vote. It is a question of procedure, as out of respect to the Commission, the Council and Council staff does not want to overstep, given the hesitation to allow the Council to consider the amendments.  The only issue that staff is concerned about is whether or not the report the Council is voting on will be the original October 28 version, or if there will be an amended version coming that includes those new amendments.

Mr. Collins responded that the Commission could submit something else if that was helpful to the Council.  The submission date issue was the key question, but I don’t think there is any doubt that we ultimately will submit whatever the Council wants.

Mr. Kleminich noted that his initial request was simply to update the proposed course of action for those sections that were amended in October, to say what the Commission did. No additional legal analysis was required for anything that I requested.
Mr. Collins commented that if the question was whether the amendments passed, the e-mail correspondence which was sent before the meeting answered that.

Mr. Kleminich responded that the report is a public document. If, two years from now, a member of the public is interested in what the Commission’s report said, they are not going to have access to that e-mail.  They are just going to see the text of the report as it was written at the time.  To create a full public record, the report should be amended. This is not a question of whether or not the Council has information, it is a question of whether or not we have the most updated and accurate report at the time of voting. 

Mr. Collins indicated that the Commission certainly can provide a document that reflects the formatting that would be part of the public record. 

Chairwoman Ong commented that the Council takes procedural concerns very seriously, and we have to ask the questions, as this action will set a precedent going forward.

Member Burns commented that she appreciated Chairwoman Ong’s comments and questions.  Procedurally, what would we need to do if the Council wanted that included? 

Mr. Kleminich commented that the Council cannot take any voting action at today’s meeting, and this is something we could look at next week.

Mr. Collins added that he wants to get the Council all of the information it needs.  

Member Isaak asked if this is precedent setting, in terms of the timing of submission and the promulgation of additional rules.

Mr. Kleminich responded that many factors in play. As to whether or not it sets a precedent, it is unclear, as there is room to maneuver within the statute where there are reasonable interpretations of it either way.

Member Isaak commented that he gets the sense from the Commission that they want to give the Council what they need and he appreciates that very much. There’s a path to get this resolved, whether it takes an extra meeting or not.

Mr. Kleminich added that there are two parallel tracks, with the procedural issues and there also could be potential substantive issues. We certainly have addressed the procedural issues, and he was interested to know if there are any substantive issues from any Council members. If there are not substantive issues with the report as far as the Council is concerned, the procedural issues become much less important.

Member Isaak commented that since the Council does not participate in the Commission’s rulewriting process, it would seem as though the Council does not have oversight and final approval as we do with many other agencies and commissions and boards. We have to take that into account to some extent.

Mr. Kleminich commented that this a very unique situation, as he believes that the Commission is the only agency that is only exempt from Article 3 of the APA.

Chairwoman Ong added that in staff’s memo, staff’s conclusion is that the Commission has reasonably interpreted statutes that authorize its rules and rule amendments. According to case law, the Commission’s interpretation of the statutes that it implements, while not infallible, should ordinarily be given great weight.  I think that is a consideration as well for the Council.

E. CONSIDERATION AND DISCUSSION OF RULES:

1. 	ARIZONA STATE RETIREMENT SYSTEM (R-16-0101)
Title 2, Chapter 8, Article 1, Retirement System; Defined Benefit Plan

Amend:		R2-8-115; R2-8-118; R2-8-122; R2-8-126

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked to confirm that the abbreviation for DRO stands for “Domestic Relations Order”.

Ms. Jessica Ross, ASRS Rules Analyst, confirmed that Chairwoman Ong was correct.

2. 	ARIZONA STATE BOARD OF OPTOMETRY (R-16-0102)
Title 4, Chapter 21, Article 1, General Provisions; Article 2, Licensing Provisions; Article 3, Standards; Recordkeeping; Rehearing or Review of Board Decision

Amend:		R4-21-101; R4-21-102; R4-21-103; R4-21-201; R4-21-202; 
			R4-21-203; R4-21-205; R4-21-206; R4-21-208; R4-21-209;
			R4-21-210; R4-21-211; R4-21-302; R4-21-305; R4-21-306;
			R4-21-308; Table 1

New Section:	R4-21-205.1

Repeal:		R4-21-213

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Isaak asked for confirmation on when the fees were last increased.

Mr. Kleminich responded that in 1998, the relevant fees were increased from $300 to $400.

F. ADJOURNMENT

Chairwoman Ong adjourned the meeting at 11:24 a.m.

 
Respectfully submitted,
/S/dh
GRRC Executive Staff Assistant
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