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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
NOVEMBER 24, 2015 STUDY SESSION

The Governor’s Regulatory Review Council study session was held on Tuesday, November 24, 2015, at 10:00 a.m., at the Arizona Department of Administration, 100 North 15th Avenue, Conference Room 300, Phoenix, Arizona.

PRESENT:

Council Chair:					Nicole Ong
Council Member:				Jason Isaak
Council Member:				Michael Lofton
Council Member:				Brenda Burns
Council Member:				Connie Wilhelm (telephonically)
Council Member:				John Sundt (telephonically)

GRRC Staff Attorney: 			Chris Kleminich
GRRC Staff Assistant:				Dolores Habre
GRRC Intern:					Kara Kerker

ABSENT:

Council Member:				Lori Daniels
Attorney General Representative:		Christopher Munns

CALL TO ORDER:

Council Chair Nicole Ong called the Study Session to order at 10:04 a.m. 

DISCUSSION OF MINUTES:

Council Meeting Minutes 11/3/15		No Discussion

DISCLOSURE OF CONFLICTS OF INTEREST:

None

DISCUSSION AGENDA:

D.	Five-Year-Review Reports for Discussion:

1. ARIZONA DEPARTMENT OF ECONOMIC SECURITY (F-15-1001)
Title 6, Chapter 6, Article 1, General Provisions; Article 3, Eligibility for Developmental Disabilities Services; Article 4, Application; Article 5, Admission/Redetermination/ Termination; Article 6, Program Services; Article 8, Programmatic Standards and Contract Monitoring for Community Residential Settings; Article 9, Managing Inappropriate Behaviors; Article 10, Child Developmental Foster Home License; Article 11, Adult Developmental Home License; Article 12, Cost of Care Portion; Article 13, Coordination of Benefits, Third-party Payments; Article 15, Standards for Certification of Home and Community-based Service (HCBS) Providers; Article 16, Abuse and Neglect; Article 18, Administrative Review; Article 20, Contracts; Article 21, Division Procurement and Rate Setting -Qualified Vendors; Article 22, Appeals and Hearings; Article 23, Deemed Status

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked how realistic the timeframes that Department set forth are. Can the Department essentially amend all the Articles within the next 24 months?

Mr. Bob Hobbs, lead rulewriter for the Department, states that the timeframes are realistic because the Department has drafts on most of the rules at some stage of production at this time. In addition, the Department taken a close look at staff capabilities and capacities, which is why there is a range between 10 and 24 months. 

Member Burns asked how the regulated community knows how to behave, proceed and how to comply with these rules taking so long to catch up. 

Mr. Hobbs responded they have very close contact with the regulated community, a lot of it is online there are guidelines and procedures online.  There are public forums and mass mailings.  There are a number of ways to not replace the rules but can mitigate some of the issues you’re concerned about.

Member Burns asked about substantive policy statements.

Mr. Hobbs responded that the Department’s substantive policy statements are available in on their website, and in their office. The Developmental Disabilities Division has one substantive policy statement, and relies primarily on the manuals and guidelines.

Member Burns asked if the Division is out of compliance on substantive policy statements.

Mr. Hobbs indicated that the Division is not out of compliance, as policy statements do not have the force of law.

Member Isaak asked if the articles were listed in terms of priority.

Mr. Hobbs responded that the Division took a very close look at the rules at the time they made their last submission to the Governor’s Office, and elected to go with these eight articles to serve the constituency.  The Department have limited regulatory resources because, initially in April, they filed requests for about 31 articles with the Governor’s Office, and roughly half of those were these rules. The Governor’s Office said that that was too large of a request, and asked to resubmit a request for less articles. The Department did resubmit requests for fifteen articles, eight of which are for Developmental Disabilities.

2. ARIZONA DEPARTMENT OF GAMING (F-15-1104)
Title 19, Chapter 2, Article 1, Horse Racing; Article 2, Racing Regulation Fund; Article 3, Greyhound Racing; Article 4, Advanced Deposit Wagering, Teletracking, and Simulcasting; Article 5, Pari-Mutuel Wagering; Article 6, State Boxing Administration

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked when the Department think the dust will settle in regard to amending the rules.  Sunset of the Commission or some later date?

Mr. Kleminich responded that that is what he has been told.

Mr. Greg Stiles of the Department’s Division of Racing responded that in 6 to 24 months the Department hopes to have some dependable recommendations. The recommendation for the two year renewal of the Racing Commission was intended to let the dust settle and to figure out the most effective way to regulate this community.

3. ARIZONA ACUPUNCTURE BOARD OF EXAMINERS (F-15-1201)
Title 4, Chapter 8, Article 1, General Provisions; Article 2, Acupuncture Licensing, Visiting Professor Certificate; Article 3, Auricular Acupuncture Certification; Article 4, Training Programs and Continuing Education; Article 5, Supervision, Recordkeeping; Article 6, Complaints, Hearing Procedures, Discipline; Article 7, Public Participation Procedures

Kara Kerker gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong commented that in the 2010 five-year-review report, it was indicated that several of the same rules were be amended, but the Board did not complete this action because the changes were not substantive enough and the benefits did not outweigh the costs given scarce state resources. Since several of the same rules are before us now in this report, what has changed since then?

Mr. Pete Gonzales, Director of the Board, noted that the Board has reviewed all its rules after 2010 to look at what was needed to update, including the practice of nationwide trends. The Board determined at that point to get a comprehensive study of everything that was in place after the Sunset Review in 2008. The Board started moving forward, while the rulemaking moratoriums kicked in. The rules were not identified as a risk to public safety. The Board is now concerned that because there is a fingerprint requirement, and the sixty-day licensing timeframe is very narrow. The Board is presenting the issue to the Governor’s Office to ask if the Board could broaden the timeframe for their applications. 

Member Lofton inquired as to whether a longer timeframe for fingerprinting could put public safety at a greater risk.

Mr. Gonzales responded that they are only asking for more time in the application process. The Board is committed to the fingerprint requirement, but does not want to delay the ability of an individual to secure a license in that timeframe.

Chairwoman Ong suggested that they may want to look at timeframes used by other Department’s have a fingerprinting requirement.

Mr. Gonzales commented that he appreciated the suggestion.

4. ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (F-15-1202)
Title 18, Chapter 2, Article 7, Existing Stationary Source Performance Standards; Article 9, New Source Performance Standards; Article 11, Federal Hazardous Air Pollutants; Appendix 8, Procedures for Utilizing the Sulfur Balance Method for Determining Sulfur Emissions

Kara Kerker gave a report on the legal analysis for this agenda item. Chris Kleminich gave a report on the economic analysis for this agenda item.

Member Lofton asked about the Ms. Kerker’s concern about the plan to amend section 710 in the future.

Ms. Kerker responded that section 710 was one that the Department wanted wait until 2020 to amend.

Member Lofton commented that there could be a public safety concern, as the rule speaks to conditions about vessels containing liquid petroleum and vapor and there was a written concern from what appears to be an environmental consultant.

Mr. Steve Burr from the Department commented that there is not a public safety concern with that particular regulation. The issue is simply a matter of how one discreet part of the rule is interpreted. We feel that the Department is in pretty good shape with that rule, but, as with all of our rules, we like them to be as clear as possible. We wanted to clarify this rule, along with a number of other clarifications, for Article 7 in 2020.

E. CONSIDERATION AND DISCUSSION OF RULES:

1. ARIZONA STATE BOARD OF COSMETOLOGY (R-15-1202)
Title 4, Chapter 10, Board of Cosmetology

Amend:		R4-10-102; R4-10-107; R4-10-110

Member Isaak left the meeting at approximately 11:00 AM.

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

2. ARIZONA BOARD OF PSYCHOLOGIST EXAMINERS (R-15-1203)
Title 4, Chapter 26, Board of Psychologist Examiners

Amend: 		R4-26-101; R4-26-102; R4-26-104; R4-26-105; R4-26-106;					R4-26-107; R4-26-108; R4-26-201; R4-26-202; R4-26-203;
			R4-26-203.01; R4-26-204; R4-26-205; R4-26-206; R4-26-207;					R4-26-208; Table 1; R4-26-209; R4-26-210; R4-26-211; 
			R4-26-301; R4-26-302; R4-26-303; R4-26-304; R4-26-305;					R4-26-308
								
New Section: 		R4-26-203.02; R4-26-203.03; R4-26-309; R4-26-310

Repeal:		R4-26-103

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Lofton asked about the addition of language to section 308 that is being added. In the past, was it presumed that a person with a complaint before the Board was a part of an administrative action, or is this just providing clarification?

Dr. Cindy Olvey, Executive Director of the Board, responded that it is a clarification matter.  It is already in their statutes that complainants are not a party to an action, but this is a clarifying changes, because sometimes complainants don’t fully understand that. 

Member Lofton asked whether an additional rule provision was necessary if this is already in statute.

Dr. Olvey responded that the rule is necessary. In statute, it gives a definition of party, which does not include a complainant. The rule clarifies that a complainant is not a party. 

Member Burns commented on the significant reduction from 60 hours to 40 hours for continuing education and asked Dr. Olvey for more information as to how that compares with other states.

Dr. Olvey responded that Arizona requires more hours than any other state in the country for continuing education other than being tied with Vermont and that 60 hours.  The average across the United States for states that require continuing education is 40 hours.  There are eight states that don’t require any continuing education.  Our Board considered that study and feedback from the regulated community and as a result is wanted to reduce so it’s on average with the other states in the United States.

Member Burns asked for more clarification on section 209, setting the limits on payments between psychologists and supervisees.

Dr. Olvey responded that the way the rule was written previously, it indicated that there could not be a substantial financial interest between the supervisee and the supervisor. The regulated community started backing off of providing supervised experience that is required for applicants or for post-doctoral graduates because they were afraid that a stipend that they paid to the supervisee would be considered substantial financial interest. We’ve had many both written and verbal comments and the regulated community had requested that that be changed and the Board agreed. 

Member Sundt asked about the notation about the federal law doesn’t apply to the rules. Is that really accurate considering HIPPA and talk about patient records?

Chris Kleminich stated that it was a fair point and that staff would research the matter.

Member Sundt commented that he had heard feedback from different people about record keeping by professionals. Are there published standards on the Board’s website as to what is expected in terms of details of forwarding patient records?

Dr. Olvey responded that the Board does not have anything published on their website beyond what is in the rules. The American Psychological Association has adopted record keeping standards. The Board has not adopted those standards but most psychologists adhere to them.


3. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-15-1201)
Title 9, Chapter 22, Article 7, Standards for Payments

Amend:		R9-22-712.07

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Burns asked if anyone had talking to the Legislature or the Governor about this rulemaking.

Ms. Mariaelena Ugarte from AHCCCS responded that she would check with her office to see what interaction they have had with the Legislature. The Governor’s Office approved these changes.

Member Burns asked if the assumption, then, is that the Governor’s Office is supportive.

Ms. Ugarte responded affirmatively.

Member Lofton asked about the huge increase in DSH funding.

Chris Kleminich added the appropriation was made by the Legislature targeted at the DSH fund. The Administration’s position is that when that appropriation was made to the DSH fund, there was no legislative intent to change the way in which the RHIF Fund was allocated. 

4. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-15-1204)
Title 9, Chapter 22, Article 7, Standards for Payments

Amend:		R9-22-712.05

Chris Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Burns noted that if, at some point, the political subdivisions and or the federal government cease to provide this funding, the General Fund should not be used to fill in the gap.

[bookmark: _GoBack]
Chairwoman Ong adjourned the meeting at 11:44 a.m.


Respectfully submitted,
/S/dh
GRRC Executive Staff Assistant		
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