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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
OCTOBER 4, 2016 COUNCIL MEETING

The Governor’s Regulatory Review Council Meeting was held on Wednesday, September 7, 2016 at 10:00 a.m., at the Pharmacy Boardroom located at 1616 West Adams, Suite 120, Phoenix, Arizona 85007, in the Land Department building.  

PRESENT:

Council Chairwoman:		Nicole A. Ong
Council Member:			Connie Wilhelm 
Council Member:			Brenda Burns
Council Member:			John Sundt (telephonically)
Council Member:			Christopher Ames (telephonically)

Staff Attorney: 			Chris Kleminich
Staff Attorney:			Shama Thathi		
Assistant Attorney General:	Jennifer Perkins

ABSENT:

Council Member:			Michael Lofton
Council Member:			Steve Voeller 

A. CALL TO ORDER AND PLEDGE OF ALLEGIANCE

Chairwoman Ong called the meeting to order at 10:13 a.m.

B. DISCLOSURE OF CONFLICTS OF INTEREST

Chairwoman Ong noted that Members Wilhelm and Voeller and Assistant Attorney General Perkins have previously disclosed a conflict of interest with regard to item (F)(1), and Member Wilhelm previously disclosed a conflict of interest with regard to item (F)(2).

C. CONSENT AGENDA ITEMS
[bookmark: _GoBack]
1. Council Meeting Minutes – 9/7/2016
2. Rules:

2.1 ARIZONA BOARD OF PSYCHOLOGIST EXAMINERS (R-16-1001)
Title 4, Chapter 26, Article 1, General Provisions; Article 2, Licensure; Article 3, Regulation

Amend:	R4-26-101; R4-26-108; R4-26-203.03; R4-26-205; R4-26-206; 
		R4-26-207; R4-26-210; R4-26-304; R4-26-310
New Section:	R4-26-109; R4-26-110; R4-26-111; R4-26-203.04

2.2 ARIZONA STATE RETIREMENT SYSTEM (R-16-1002)
Title 2, Chapter 8, Article 1, Retirement System; Defined Benefit Plan

Amend:	R2-8-126
2.3 ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-16-1003)
Title 9, Chapter 22, Article 4, Penalty for Obtaining Eligibility by Fraud
		
New Article:	Article 4
New Section:	R9-22-401; R9-22-402; R9-22-403; R9-22-404; R9-22-405; 
		R9-22-406; R9-22-407; R9-22-408

ACTION:  Chairwoman Ong removed this item from the Consent Agenda.

2.4 ARIZONA DEPARTMENT OF ECONOMIC SECURITY (R-16-1004)
Title 6, Chapter 5, Article 52, Certification and Supervision of Family Child Care Home Providers

Amend:	R6-5-5201; R6-5-5202; R6-5-5207; R6-5-5217; R6-5-5218; R6-5-5219

3. Five-Year-Review Reports

3.1 ARIZONA DEPARTMENT OF INSURANCE (F-16-0804)
Title 20, Chapter 6, Article 1, Hearing Procedures and Rulemaking Petitions; Article 2, Transaction of Insurance; Article 3, Financial Provisions and Procedures; Article 18, Prepaid Dental Plan Organizations; Article 20, Captive Insurers; Article 23, Threshold Rate Review – Individual Health Insurance

3.2 ARIZONA STATE BOARD OF CHARTER SCHOOLS (F-16-0901)
Title 7, Chapter 5, Article 3, Charter Oversight; Article 5, Audits and Audit Contracts

3.3 ARIZONA DEPARTMENT OF CHILD SAFETY (F-16-0902)
Title 6, Chapter 5, Article 74, Licensing Process and Licensing Requirements for Child Welfare Agencies Operating Residential Group Care Facilities and Outdoor Experience Programs

3.4 ARIZONA DEPARTMENT OF TRANSPORTATION (F-16-0903)
Title 17, Chapter 4, Article 7, Hazardous Materials Endorsement

ACTION:  Member Wilhelm moved to approve the remaining items on the consent agenda. Member Burns seconded the motion. The motion passed unanimously.

D. DISCUSSION OF THE ECONOMIC REVIEW PROCESS FOR RULES

Mr. Paul Shannon, Director of the Office of Economic Opportunity (OEO), discussed OEO’s role in reviewing rules before they are presented to the Council.

Member Burns asked a question regarding OEO’s process for review.

Mr. Shannon noted that the office is not lavishly staffed for this activity, but indicated that the office plays a part in making sure that the statements are accurate. The office is not complying with the law if they are issuing a rubber stamp for the issues that agencies are putting forth.

Member Sundt asked if OEO is engaged in any outreach to the regulated community to get their input on what they perceive the economic impact to be.
Mr. Shannon responded that they are very young organization, and were established with an effective date of August 6th. They are trying to hire a full time regulatory economist. After the office gets to the staffing situation that they would like, they will start preparing plans on how to reach out to the agencies and to the regulated community and start everyone’s input on that.  

E. CONSIDERATION AND DISCUSSION OF RULES

		ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (R-16-1003)
		Title 9, Chapter 22, Article 4, Penalty for Obtaining Eligibility by Fraud
		
		New Article:	Article 4
		New Section:	R9-22-401; R9-22-402; R9-22-403; R9-22-404; R9-22-405; 
				R9-22-406; R9-22-407; R9-22-408	

Ms. Shama Thathi presented on the legal analysis for this item.

ACTION:  Member Wilhelm moved to approve the agenda item. Member Burns seconded the motion. The motion passed unanimously.

F. CONSIDERATION AND DISCUSSION OF FIVE-YEAR-REVIEW REPORTS

1. CITIZENS CLEAN ELECTIONS COMMISSION (F-16-0104)
Title 18, Chapter 14, Article 1, General Provisions; Article 2, Compliance and Enforcement Procedures; Article 3, Standard of Conduct for Commissioners and Employees; Article 4, Audits; Article 5, Rulemaking; Article 6, Ex Parte Communications; Article 7, Use of Funds and Repayment

ACTION:  Member Sundt moved to return the five-year-review report. Member Burns seconded the motion. The motion passed unanimously. Member Wilhelm did not participate in the vote.  

Chairwoman Ong asked Member Sundt if he would like to comment on the manner in which the report is inadequate. 

Member Sundt responded that he is unable to approve a report that says the Commission is not subject to any oversight. He disagrees with the position taken by Mr. Collins that the exemption from the rulemaking process which is expressly limited to Article 3 also applies to Article 5.  He disagrees with Mr. Collins’ argument that changes made in the Council’s statutes, that Mr. Collins sees as impacting the authority or scope of the Commission, are ineffective or somehow barred because of the Voter Protection Act. He doesn’t believe that there is a direct nexus there.  He doesn’t believe that the report adequately takes into account, or states, the actual terminology of the terms used in the ballot. The Commission has gone outside their scope and ignores the original analysis by Legislative Council.

Chairwoman Ong commented that, with regard to the probable costs exceeding the probable benefits to the rule, that she has been concerned about the economic impact and felt that the Council has not received enough information from the Commission.

Member Sundt commented that he agreed with Chairwoman Ong and continues to be concerned about the rules being clear, concise, and understandable when looking at dual enforcement in a situation where a group could be told that it is not a political committee and not subject to reporting requirements and the Commission can proceed and pick a contrary position. 
Chairwoman Ong asked the Council’s staff attorneys to consult with the Commission to determine a date for submission of a revised report.

2. ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (F-16-0608)
Title 18, Chapter 14, Articles 1, Water Quality Protection Fees; Article 2, Public Water System Design Review Fees

ACTION:  Member Burns moved to approve the agenda item. Chairwoman Ong seconded the motion. The motion passed unanimously. Member Wilhelm did not participate in the vote.  

3. ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-1005)
Title 9, Chapter 16, Article 1, Licensing of Midwifery

Chairwoman Ong asked if any representative from the Department of Health Services would like to speak.

Mr. Colby Bower, representing the Department, commented that the Department would entertain questions. At the Study Session, there were a lot of comments, and as the Council knows the Department cannot directly respond to a lot of those because of the litigation.  

Member Burns commented that the Department didn’t answer anything the other day.

Mr. Bower responded that what is in question is whether the Council will accept the five-year-review report.  The Department certainly believes that it is properly submitted in proper format and complies with statute. The discussion at the Study Session largely focused on enforcement actions and the Department doesn’t believe that this the appropriate place to litigate those enforcement actions.

Member Burns responded that she asked last week about the termination issue. The midwife, once they’ve referred the patient out, the patient can’t go back. While this is not the Legislature, can the Department get to the heart of some of these things that are currently have changed and are raising big issues?

Mr. Bower responded that the discussion largely revolves around the transfer of care, and unfortunately that is something that is in active litigation right now. The Department’s transfer rules are specifically designed to transfer a woman and/or infant in the event that the pregnancy and the birth is not expected to be healthy. The Department does require a transfer to a higher level of care, which is something the Department feels is absolutely essential to the health of the mother and the child.

Member Burns commented that the Department may be completely right or the midwives may be completely right, but it sounds that it’s probably somewhere in the middle, depending on what they are transferred for. One big concern is the lack of ability to come to agreement on the things that are so important to the midwives. The midwives are saying that the issue is all about interpretation and the Department is enforcing the rules as written in black and white. The reason for substantive policy statements is that any regulated entity needs to know how an agency is going to interpret and enforce the rules that are in black and white.

Mr. Bower responded that a lot of the accusations stated during the Study Session the Department does not agree with. Mr. Bower personally oversees every enforcement action. The Department issues around 39,000 licenses for various entities. Whenever there is an initial violation without an outcome the Department always moves to what it calls technical assistance, and works with that licensee to correct the deficiency. If there is a second violation, the Department may move towards a monetary penalty. If there is a third violation, then the Department may ultimately suspend a license or revoke a license. In every enforcement action the Department works very closely with the licensee. The Department has received a lot of comments from the Midwives Association and they take them seriously, as the Department took seriously the rewriting of the rules. The Department literally went over every line in the rules and the members of that committee, many of whom testified during the Study Session, all agreed to go through this. The Department believes they are interpreting the rules as they are written and they are enforcing them as they are written as is required by statute.

Member Burns commented that her concern is making sure that when the Legislature passed that bill in 2012 that the rules are consistent with their intent. Unfortunately the person who sponsored the bill is no longer in the Legislature, but Mr. Bower didn’t reply to the concern about there not being a substantive policy statement.

Mr. Bower responded that if the Department believes a substantive policy statement is warranted, they would issue one. Those requests are taken seriously, and they do issue substantive policy statements along with guidance documents when needed, on a regular basis. On the concerns that were brought up at the Study Session, the wording in the rules the Department feels is clear and concise as they have identified in the report. The Department does not believe that the particular rules that are being questioned right now require a substantive policy statement. 

Chairwoman Ong commented that given all the information the Council received since Thursday’s meeting, as well as the pending litigation, it is her preference to table this item for six months so that the Council can have more information at that time.

ACTION:  Chairwoman Ong moved to table the report for six months. Member Ames second the motion. The motion carried unanimously.

Member Burns commented that six months is plenty of time to potentially get through the lawsuit that’s pending, and hopefully see some opportunity for open minds and to sit down. 

G. CONSIDERATION AND DISCUSSION OF THE REVIEW OF RULES OUTSIDE OF THE FIVE-YEAR REVIEW PROCESS

1. ARIZONA STATE RETIREMENT SYSTEM
a. R2-8-516 (Purchasing Service Credit by Indirect IRA Rollover)
	
Mr. Chris Kleminich noted that these are rules that the ASRS has requested for review under A.R.S. 41-1056(D), and recommended that the Council set a due date of October 11, 2016.

ACTION:  Chairwoman Ong moved to review rules 516 and 517 by October 11, 2016. The motion carried unanimously.  

H. ADJOURNMENT
		
Chairwoman Ong adjourned the meeting at 10:45 a.m.

Respectfully submitted by 
/S/dh 
GRRC Executive Staff Assistant
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