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[bookmark: _GoBack]GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
JANUARY 5, 2016 COUNCIL MEETING

The Governor’s Regulatory Review Council Meeting was held on Tuesday, January 5, 2016, at 10:00 a.m., at the Pharmacy Boardroom located at 1616 West Adams, Suite 120, Phoenix, Arizona 85007, in the Land Department building.  

PRESENT:

Council Chairwoman:		Nicole A. Ong
Council Member:			Jason Isaak
Council Member: 			Lori Daniels
Council Member:			Connie Wilhelm
Council Member:			Mike Lofton (telephonically)
Council Member:			Brenda Burns (telephonically)
Council Member:			John Sundt (telephonically)

Staff Attorney: 			Chris Kleminich
Staff Assistant:	 		Dolores Habre 
Assistant Attorney General:	Christopher Munns


A. CALL TO ORDER:

Chairwoman Ong called the Council Meeting to order at 10:00 a.m. and led the Pledge of Allegiance.


B. DISCLOSURE OF CONFLICTS OF INTEREST:

Members Isaak, Wilhelm, and Daniels, as well as Assistant Attorney General Munns, did not participate in the consideration of agenda item D.1.


C. CONSENT AGENDA

1. Council Meeting Minutes - 12/1/15

2. Study Session Minutes - 12/29/15

3. Five-Year-Review Reports:

3.1 LAW ENFORCEMENT MERIT SYSTEM COUNCIL (F-15-1203)
Title 13, Chapter 5, Article 1, General Provisions; Article 2, Classification and Compensation; Article 3, Employment; Article 4, Assignments; Article 5, Employee Leave; Article 6, Grievances; Article 7, Discipline and Appeals; Article 8, Separation from Employment; Retirement System Eligibility

3.2 ARIZONA COMMISSION FOR POSTSECONDARY EDUCATION (F-15-1204)
Title 7, Chapter 3, Article 3, Arizona Leveraging Education Assistance Partnership Program; Article 4, Arizona Private Postsecondary Education Student Financial Assistance Program
3.3 ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (F-15-1206)
Title 18, Chapter 6, Article 1, Numeric Values and Information Submittal; Article 3, Groundwater Protection List

3.4 ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (F-15-1207)
Title 18, Chapter 9, Article 2, Aquifer Protection Permits – Individual Permits

3.5 ARIZONA NATUROPATHIC PHYSICIANS MEDICAL BOARD (F-16-0101)
Title 4, Chapter 18, Article 6, Naturopathic Medical Assistants

3.6 ARIZONA DEPARTMENT OF HEALTH SERVICES (F-16-0102)
Title 9, Chapter 18, Article 1, Per Capita Matching Funds

4. Rules:

4.1 ARIZONA STATE RETIREMENT SYSTEM (R-16-0101)
Title 2, Chapter 8, Article 1, Retirement System; Defined Benefit Plan

Amend:		R2-8-115; R2-8-118; R2-8-122; R2-8-126

4.2 ARIZONA STATE BOARD OF OPTOMETRY (R-16-0102)
Title 4, Chapter 21, Article 1, General Provisions; Article 2, Licensing Provisions; Article 3, Standards; Recordkeeping; Rehearing or Review of Board Decision

Amend:		R4-21-101; R4-21-102; R4-21-103; R4-21-201; R4-21-202; 
					R4-21-203; R4-21-205; R4-21-206; R4-21-208; R4-21-209;
					R4-21-210; R4-21-211; R4-21-302; R4-21-305; R4-21-306;
					R4-21-308; Table 1

 New Section:	R4-21-205.1

 Repeal:		R4-21-213

ACTION:  Chairwoman Ong removed item C.2., the December 29, 2015 study session minutes, from the Consent Agenda. A revised draft of the minutes was circulated to the Council and posted on the Council’s website yesterday afternoon. The revisions consisted of non-substantive technical and clarifying changes. To provide additional time for review, the minutes will be not be voted upon until the Council’s February meeting. 

Member Daniels motioned to approve the Consent Agenda, with the exception of item C.2. Member Wilhelm seconded the motion. The motion passed unanimously.
				








D. CONSIDERATION AND APPROVAL OF FIVE-YEAR REVIEW REPORTS:

1. CITIZENS CLEAN ELECTIONS COMMISSION (F-16-0104)
Title 2, Chapter 20, Article 1, General Provisions; Article 2, Compliance and Enforcement Procedures; Article 3, Standard of Conduct for Commissioners and Employees; Article 4, Audits; Article 5, Rulemaking; Article 6, Ex Parte Communications; Article 7, Use of Funds and Repayment

Chris Kleminich noted that the Council received two public comments over the last week, one from the Arizona Chamber of Commerce and Industry and related organizations, and one from the Secretary of State’s office. 

Member Sundt asked if the Attorney General’s Office weighed in on this as well with comments.

Mr. Kleminich responded that the Attorney General’s Office made a public comment at the time the Commission was doing its rulemaking. As it was not related to the issue of statutory authority, it had not been provided to the Council. As a result, the Attorney General’s Office has recused themselves from consideration of this matter here at GRRC.

Mr. Tom Collins, Executive Director of the Citizens Clean Elections Commission, stated that there has been ample time for Secretary of State’s office to provide comment. There was a Study Session that was noticed, and the Secretary of State’s office was in attendance. No comment was made at that time, and no member of the Council had a substantive comment on any of the rules. The Commission has concerns about procedural and substantive issues looking forward. These have been raised on the record. The Commission is prepared to address the majority, if not all, of the Election Director’s arguments. A number of exhibits have been prepared, even before this document was received this morning, that refute, as a matter of law, the majority of those arguments. He understands that the consensus is that there will be more time taken on this. The Commission continues to be compliant and available to the Council. He thanked the Council for allowing him to appear.

Chairwoman Ong clarified that, at the last meeting, the Council only addressed the procedural concerns before getting to any substantive concerns. That was part of the reason why the Council focused primarily on the procedural concerns at the study session. The question before the Council was whether or not the Council had the authority to even review the amended rule 109.  

Member Sundt asked for clarification on the Commission’s position as to whether or not the Council has authority to review.

Mr. Collins responded that the Commission did have concerns that the date of submission of the report was the date that controls for purposes of updating reports. Their sense is that the Council and its staff disagree with that position. For the purposes of the public record, the Commission has supplemented the report.

Mr. Kleminich noted that the updated report was sent to the Council on Wednesday, December 30th.

Mr. Collins commented that, more broadly, there are amendments to 41-1056 that the Commission does not believe are compliant with the Voter Protection Act. Certain authority, that GRRC may otherwise have, cannot be applied to the Commission without superseding the Clean Elections Act, and without furthering the purposes of the Clean Elections Act. Therefore, those amendments, which are principally those that were passed in 2012 Arizona Session Law, Chapter 352, Section 17, are not, in the Commission’s view, compliant with the Voter Protection Act in so far as the Clean Elections Act is concerned. Mr. Kleminich has found it is not necessary to yet reach that question, and it may not be at all necessary to raise that question at any time. Those are the principal ones that the Commission has identified in their documents that are before the Council.

Member Lofton commented that the Commission submitted the report to the Council on October 28 and then unanimously passed the amendments on October 29 and 30. Is this a normal timeframe for input? 

Mr. Collins responded that there are two different timelines. There is a timeline for GRRC’s process for submitting five-year-review reports, and there is a Commission timeline for circulating and adopting administrative rules. It is a coincidence that their final rule was approved on the 29th and the GRRC report was due on the 28th.

Member Lofton commented that since he has been on the Council, one of his observations is the lack of synthesis within state agencies, and he is hearing that again in this answer. There seem to be timelines that are posted, but they don’t seem to correlate, or there doesn’t seem to be a clear sense of leadership when these dates become critical like they are now. Member Lofton indicated that hearing that this is a coincidence is troubling.

Mr. Collins deferred to Council staff on that part of the question. 

Mr. Kleminich interjected that he agreed with Director Collins’ assessment that it was coincidence. The report was originally due from the Commission to GRRC on June 30, 2015. At that time, before the Commission knew when the final passage of these rules would take place, they requested a 120 day extension, which happened to end on October 28. 

Member Lofton commented that he was not questioning that, but the way that state agencies are ideally working together, and the way they are currently working together. It does not appear that there is much synthesis involved.

Mr. Kleminich commented that is a fair assessment, and this is a case of two separate timelines converging at a certain moment. 

Mr. Kleminich noted that he would be interested in any questions that the Council Members have on substance, namely anything related to the issue of whether or not the Commission has legal authority.

Member Sundt commented that he is struggling to find a grant of authority in the statute, setting aside case law at the moment. In the literal language of the statute, the Commission has the power that is established under Article 2, but he does not see a grant of authority extending its power in place of Article 1. After reading the Commission’s arguments, as he understands the rebuttal, it is that if the Commission can’t enforce Article 1, the result is absurd. That’s sort of a conclusory statement, and is not persuasive. Member Sundt questioned where, in Article 2, the authority is granted to enforce the provisions of Article 1.

Mr. Collins responded that, in response to Member Sundt’s caveat related to caselaw, to the extent this is divorced from the established precedent that we have in the state, which includes the Horne vs. Clean Elections case, and includes filings made by the Attorney General as recently as 2013 that articulate that the Commission and Secretary of State share authority under Article 1.  In that sense, there is a consensus, outside of the bounds of this Secretary of State, and has existed for some time, that this is in fact what the statute says.

Member Sundt asked if Mr. Collins was saying that there is a consensus that under Article 2, the Clean Elections Commission has authority over candidates that are not participating in the Clean Elections program.

Mr. Collins responded that by consensus he means court decisions, and filings of the State Attorney General. By consensus, he does not mean a lack of dissent. It is not difficult to find published documents, written by non-elected officials such as judges, or in the context of legal advocacy, the Attorney General’s Office, that say that the Commission’s authority is not limited to publicly financed candidates. On a broader level, you need look no further than the Arizona Supreme Court, which in Clean Elections v. Brewer says that the Commission has authority over independent expenditures.  The word consensus is perhaps the wrong word, as he means that the findings and persuasive authority align and suggest that the statute says what the Commission has articulated. Member Sundt’s caveat excludes a significant amount of relevant legal analysis done by people other than the Commission itself. With respect to enforcement authority, it’s certainly clear that A.R.S. 16-956(A) articulates the Commission’s authority to enforce Article 2. A.R.S. 16-942(B) is inarguably part of Article 2, and it applies, by its terms, in addition to any other penalty. It is not a conflicting statute, it is an additional statute that applies to reports in the chapter. You don’t need to get past the table of contents in Chapter 6 of Title 16 to see the analysis. Also, in A.R.S. 16-924, which is the statute that generally governs the Secretary of State’s proceeding, the Legislature passed, in 2011, a measure that expressly excludes the Secretary of State from enforcing Article 2, in any way, when the statute says that the Secretary can find a reasonable cause of a violation for any provision of Title 16, except for violations of Chapter 6, Article 2. If 16-942(B) applies “in addition”, which it does, and the Secretary does not enforce it, which they cannot under 16-924, logically, the only body that may enforce that statute is the Commission, and the Commission has authority under 16-956(A)(7) to do so.

Member Sundt commented that Director Collins’ argument seems to be that the Legislature established that the Secretary of State is not going to have authority to enforce provisions of the Clean Elections Act.  From that, it must follow that the Clean Elections Commission therefore has authority to enforce the provisions of Article 1.

Mr. Collins responded that there is a step missing in that analysis. The first premise is the Commission has the authority to enforce Article 2, under 16-956. 16-942(B) applies to the whole Chapter by its plain terms. If there was to have been any possibility of conflict, that was eliminated when the Legislature expressly barred the Secretary of State from finding reasonable cause of violations of Chapter 6, Article 2. The emanations come from the Commission’s power, the clarification comes from 16-924, which tells us that Article 2 is not the Secretary of State’s to enforce, and essentially ratifies that the authority that comes from 16-956 to enforce 16-942(B), which applied by its terms chapter-wide is the authority the Commission is exercising. It’s precisely what the judge said in the Horne vs. Clean Elections Commission case. Characterizing it the way Member Sundt has does not fully capture the way the statute actually works.

Member Sundt commented that when he reads A.R.S. 16-956, which is Voter Education and Enforcement Duty, and when he goes to 16-956(C)(7), it says “enforce this article”, ensure that money from the fund is placed in candidate campaign accounts, etc. The statute references “article”, which is Article 2. The other provisions in Article 2 continue to refer to participating candidates. It seems clear that the intent, at least as expressed in the statute, is that the Commission has authority over Article 2, and it can enforce its rules with regard to those participating candidates when the statute talks about expenditures. The statute talks about the return of funds by participating candidates, where the funds aren’t expended, etc. He’s not following the argument that, since it’s established that the Clean Elections Commission has jurisdiction over Article 2 matters and the Secretary of State does not, that the Secretary of State somehow loses authority over Article 1 matters, and the Clean Elections Commission has authority to enforce it. 

Mr. Collins stated that there are three critical points to note. First, at no time has the Commission ever said that the Secretary of State cannot enforce anything other than the Clean Elections Act. The Secretary of State’s authority within Article 1 is unquestioned. The Secretary of State uses bellicose language like “power grab” and “usurpation”, and that is simply false. The fact is, the Commission has gone about enforcing Article 2 as it’s written. To Member Sundt’s point about the language he is looking at, two specific provisions make clear that the statutes being cited all do deal with participating candidates, because those are the statutes that deal with participating statutes. Looking at 16-942(B), for example, and juxtaposing it with 16-942(A) and (D), for example, it says there “in addition” to any other penalty - so not usurping the Secretary of State, but “in addition” to penalties that may be imposed by law - the violation for any requirement imposed by this chapter shall be $100 per day for candidates for the legislatures, and $300 for candidates for candidates for statewide office. In (A) it’s a civil penalty for expenditures on behalf of a participating candidate. So in (A), it’s qualified by participating and in (B) it is not. That distinction is on purpose because (D) again refers to participating candidates. Finally and relatedly, if you look to the penalty statute, 16-957, it says that the Commission finds there is reason to believe that a person has violated any provision of this Article, the Commission shall serve on that person an order stating the nature of the violation and requiring compliance.  So again, it’s not limited to participating candidates and it’s not limited to candidates. In fact, it applies to persons, so reading the statutes together, the person encompasses all people who might violate the statute in a way that leads to penalties under the Clean Elections Act. Otherwise, 16-957(A) makes little sense in using the broader term “person”. Mr. Collins thinks that those distinctions are there. They are apparent on the face of the statute. The question, from an administrative law perspective, as staff has identified, is one of reasonableness. That’s why, frankly, the judicial results, in addition to the plain language, are important, because the question is whether or not the Commission is being reasonable, and there is no doubt that that is true. He’s happy that the Council is going to continue this to another time, to continue to put these arguments together in a written format. When you look to 942(B)’s distinction between participating and all candidates, and 957’s distinction between participating candidates and any candidates, all the way to person, and you take this together, the plain language speaks to where the Commission is coming from.  This is no conflict for the Secretary because there is no effort to prevent the Secretary of State’s Office from doing anything. These amendments passed unanimously by a bipartisan Commission, appointed by multiple parties, who have spent months analyzing these materials. So there is not a lack of effort here, and the Commissioners are committed public servants who have no real interest in being involved in controversy, but have taken upon themselves to enforce a statute as written. It’s my duty to simply articulate their views on why they reached the conclusions they’ve reached. 

Member Sundt commented that he believes he grasps Mr. Collins’ argument, and he does not believe he and Mr. Collins are in agreement on the rules governing statutory interpretation, as he reads them.  

Chairwoman Ong commented that it appears that there are no further questions for Mr. Collins. 

Mr. Eric Spencer, State Elections Director and General Counsel for the Secretary of State, commented that, as a procedural matter, the Secretary of State’s Office found out about the Study Session about 8 minutes before it occurred last week. Due to the intervening holidays it’s been a little procedurally difficult to muster the kind of firepower needed for an argument of this complexity, and so that does partially explain why you received our 16-page, single-spaced, legal analysis only 30 minutes ago. There are some logistical issues here, where three of the conflicted members are present, and three of the non-conflicted members are on the phone. With respect to a subject this weighty, he believes that it would be more appropriate to table this to February, so that the three absent members can be here personally to more effectively get into some of these heavy legal arguments. What Council Member Sundt mentioned is exactly correct. The reading of 16-956 is that the Commission is only expressly empowered to enforce Article 2. It says that in Subsection (A)(7) and it says it in Subsection (C). The Commission, in recent years, especially in 2013 on, has seen as its mission to extend its regulatory reach will into Article 1. While Mr. Collins says that this does not in any way infringe upon the Secretary of State’s jurisdiction, it most certainly does. When the pronouncement of the Secretary of State can be contradicted by a parallel agency, that has regulated its way into that jurisdiction, that reduces the authority of the Secretary of State. There are actual examples where the Secretary of State has found no reasonable cause to move on a campaign finance violation, and the Clean Elections Commission has disagreed and initiated its own separate enforcement action. Although the Secretary of State, on paper, retains her jurisdiction under 16-924 (A) to make campaign finance decisions, if the Clean Elections Commission can do the same thing in complete derogation of that authority, then that weakens the Secretary’s authority. Therefore, the Secretary of State’s Office definitely believes that its authority has been infringed upon over the last couple of years. It is very important to address the argument that the Voter Protection Act somehow precludes the Council from exercising its statutory duties. It does not. It is very important to address each of the substantive rules that the Secretary of State is asking be reviewed here. They are mostly contained in rule 109, (F)(1) through (F)(12), which is almost the entirety of Subsection F. The Secretary is also requesting review of the entirety of Subsection (G) in rule 109. In 2012, as Mr. Collins mentioned, the Council’s statute was amended. Importantly, in 41-1056 (E), the Council has the express power to declare a rule to be “materially flawed”. The Council also has the power to direct a return of the report back to the agency, and to order that agency to repeal the offending regulations no earlier than six months from the day of this meeting. To exercise the Council’s statutory power, under 41-1056(E), is exactly what the Secretary of State is asking to be done here today, and preferably in February. The Council has not yet exercised that authority in its history, and therefore Mr. Spencer realizes that it will be a significant step for the Council to go past that precipice. That is why a more thorough opportunity for legal analysis is merited, so that the Secretary’s comment can walk the Council through why, from a legal and public policy perspective, each of these regulations should be repealed. That is especially apparent, because due to the size of our filing, it didn’t reach the three Commissioners on the phone. To summarize the Secretary of State’s position, it is that the Commission is only empowered to enforce Article 2, that is said expressly twice in A.R.S. 16-956, and the whole reason why he is here today is to ask the Council to exercise its statutory power, to push back on regulations that have infiltrated their ways into Article 1, and therefore, usurp the Secretary of State’s jurisdiction.

Mr. Collins commented that he will happily provide a written response to Mr. Spencer’s comments, on the assumption that the Council is not going to take direct action on this today. It should come as no surprise to the Council that he believes that the Commission’s actions are reasonable. 41-1056 (E) cannot be applied to the Commission in the way that Mr. Spencer has said, under the Voter Protection Act, and even if it could, there is no basis for concluding that the Commission’s rules are not supported by law, and none of the other factors are applicable. There is no conflict because of the “in addition” language and the exclusion of the Secretary from enforcing Article 2. This is really a very different animal from the kinds of things that this body engages in. This is not a question of what kind of filter you’re going to have to put on your smoke stack in order to make sure there’s not enough particulate pollution or there’s too much particulate pollution that has a real economic impact. This is a rule that was developed in conjunction with folks who are both Republican and Democrat, conservative and liberal, and that, in the Commission’s view, actually aligns with the practices of the majority of political activists in the state. It would not impact anybody’s function as a political committee or a 501(C)(4). It simply comes well in compliance with the normal course of practice that the Commission documented over the course of a year and a half of research. So, for those reasons, Mr. Collins believes that the Council has ample information to support Council staff’s recommendation and simply pass the report.

Member Lofton commented that he would like to entertain a motion to table this item to the February meeting, because as the Public Interest Member, he is compelled to resist any such regulations being placed in the hands of an appointed member of government, and out of the hands of an elected member. Mr. Lofton believes that he would not be doing his job as the public interest member if he supported such measures.  

ACTION:  Member Lofton motioned that the consideration of the report be tabled until the February meeting. Member Burns seconded the motion. The motion passed unanimously. Members Isaak, Wilhelm, and Daniels did not participate in the vote.
 
E. CONSIDERATION AND APPROVAL OF RULES:

None.

F. ADJOURNMENT
	
	Chairwoman Ong adjourned the meeting at 10:51 a.m.


Respectfully submitted by 
/S/dh 
GRRC Executive Staff Assistant
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