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GOVERNOR’S REGULATORY REVIEW COUNCIL (GRRC)
MINUTES OF THE
JANUARY 26, 2016 STUDY SESSION

The Governor’s Regulatory Review Council study session was held on Tuesday, January 26, at 10:00 a.m., at the Arizona Department of Administration, 100 North 15th Avenue, Conference Room 300, Phoenix, Arizona.

PRESENT:

Council Chairwoman:				Nicole Ong
Council Member:				Jason Isaak
Council Member:				Connie Wilhelm
Council Member:				Brenda Burns
Council Member:				John Sundt
Council Member:				Michael Lofton

GRRC Staff Attorney: 			Chris Kleminich
GRRC Staff Assistant:				Dolores Habre
GRRC Intern:					Matthew Rippentrop

ABSENT:

Attorney General Representative:		Christopher Munns

CALL TO ORDER:

Chairwoman Ong called the Study Session to order at 10:01 a.m. 

Chairwoman Ong noted that Member Lori Daniels’ term has expired and thanked her for her service.

DISCUSSION OF MINUTES:

Study Session Minutes – 12/29/15	No Discussion
Council Meeting Minutes – 1/5/16	No Discussion

DISCLOSURE OF CONFLICTS OF INTEREST:

Chairwoman Ong noted that Member Wilhelm and Member Isaak have indicated conflicts of interest with regard to item D1 and will not be participating on that item.

DISCUSSION AGENDA:

D.	Five-Year-Review Reports for Discussion:

1. CITIZENS CLEAN ELECTIONS COMMISSION (F-16-0104)
	Title 2, Chapter 20, Article 1, General Provisions; Article 2, Compliance and 	Enforcement Procedures; Article 3, Standard of Conduct for Commissioners and 	Employees; Article 4, Audits; Article 5, Rulemaking; Article 6, Ex Parte 	Communications; Article 7, Use of Funds and Repayment

Chris Kleminich provided background information on the report and on staff’s analysis of the potential impact of the Voter Protection Act (VPA) on Council action.

Ms. Mary O’Grady, an attorney from Osborn Maledon representing the Commission, stated that the Commission has clear jurisdiction and responsibility over independent expenditure reports that are part of the Clean Elections Act (CEA), has clear jurisdiction over all reporting requirements in the campaign finance chapter under A.R.S. 16-942(B), and has jurisdiction over campaign contribution violations in A.R.S. 16-942(C). The Commission believes that, in response to the Secretary’s concern that the rules are materially flawed, the rules are all based on clear statutory authority. The statutes clearly give the Commission the jurisdiction over the issues that are addressed, and the Commission asks the Council to approve the Commission’s report as staff originally recommended.

Member Burns asked about the economic impact of the rules.

Mr. Kleminich noted that the Commission is not required to prepare economic impact statements when they makes rules because the Commission is exempt from GRRC. While economic analysis still applies, there are not going to be past statements that the Commission prepared.

Mr. Tom Collins, Executive Director of the Commission, commented that the five-year-review report provides every piece of information the report is required to provide. A letter from Mr. Glenn Hamer to Council, dated January 4, alleges that the rule will have a significant impact on the Arizona business community but does not articulate an economic impact. The Commission’s view is that because the rule simply does those things the statute expressly says, the economic impact of the rules is only the economic impact from the statutes themselves. 

Member Burns noted that if there is someone who wants to shed any more light on that, it would be helpful.

Chairwoman Ong noted that the Commission’s January 21 letter states that “no person has identified a probable costs associated with any Commission rule and that the rules impose no additional burden beyond the statutes rules.” The Council doesn’t seem to have any information to draw a conclusion that no person has identified that there is no additional burden. The Council’s economist’s analysis is based on the information provided by the Commission.  If the Commission doesn’t provide information, by extension, the Council’s economist doesn’t analyze that.

Ms. O’Grady responded that the Commission can certainly try to address those issues. The bottom line is that the rules just implement the statutes. If the core concern is that the Commission has jurisdiction to enforce independent expenditure reporting requirements, and has the jurisdiction that they described in the statute, that is a statutory issue, not a rule issue. 

Chairwoman Ong commented that being authorized by statute is one of the factors that Council considers, but there are other factors that the Council reviews, including factors that are related to the economic impact.  That is where the questions are coming from.

Ms. O’Grady reiterated that if the economic impact is a result of the statutes, a statutory issue, not a rule issue, is raising the concerns.

Member Lofton asked if there is not a case right now that the Secretary of State is pursuing under statute or rule that the Commission is pursuing at the same time, which creates an extra burden and is duplicative.

Ms. O’Grady responded that, in terms of pending disputes, there is one with Veterans’ Services where the Commission has jurisdiction as does the Secretary of State. The Secretary made a probable cause, reasonable cause referral to the Attorney General’s Office. The Commission is waiting to see what action the Attorney General takes on that. That is how things work, as there are lots of circumstances where, by statute, agencies have dual jurisdiction and figure out a way to collaborate. That is the Commission’s approach to working on those matters. 

Mr. Collins further discussed the Veterans’ Services matter.

Member Lofton responded that it adds information, but that he is still unclear why a person would be pursued by two agencies at the same time.

Mr. Collins responded that there is a complaint pending in the Commission’s office, which is essentially on hold, at the direction of the Commission, until the Attorney General can dispose of the case.  There is a catch-all in the CEA that the respondent would fall in to. The question is, and the basis of the complaint that is pending in front of the Commission is, will they fall to the catch-all or will they not fall in to the catch all?  If they fall into the catch-all, the Commission is in a position, having given notice to this entity, that this a potential issue to take action. If some other resolution happens, the Commission will make another decision.  Mr. Collins discussed other matters that have come before the Commission, and noted that Commission intends that things will be resolved in a way that is the most efficient for both the complainant, as in all cases there is someone who believes the law has been broken, as well as the respondent.

Member Lofton asked for clarification on the Commission’s distinction between rules issues and statutory issues.

Mr. Collins responded that it is a statutory issue because the catch-all is A.R.S. 16-941(D).  Even if the Commission had no rule, they would still enforce that statute. Mr. Collins elaborated on the Commission’s rule that relates to the statute.

Member Sundt asked if the Commission has had any case where the Secretary of State’s Office said that they are not pursuing a potential election violation and later the Clean Election Commission says that it is subject to their enforcement authority and the Commission pursues it.

Mr. Collins responded that particular question will get a different response from the Secretary than from the Commission.  The only case that comes close to that fact pattern is one where the Maricopa County elections department attorney determined, in a state elections case, that there was no reasonable cause to believe an ad was advocating for the defeat of a candidate, and the Commission disagreed with that. The former Secretary having essentially divested himself from interest in that case, it was delegated to the County Recorder to make that determination.

Ms. O’Grady commented that the question in that case was whether there was an independent expenditure, and there was a claim filed with both the Secretary and the Commission.  The County Recorder didn’t find reasonable cause.  Meanwhile, the Commission did look at the ad, and determined that they think this is an independent expenditure. The Commission thinks that this meets the test that is established in the CEA for an expenditure. There is no doubt that A.R.S. 16-941(D) imposes a duty on any person making an independent expenditure to file this report, unless they follow this exemption process that the Commission has set up. In that case, no report was filed. 

Member Sundt interjected that there has been circumstance where the Secretary of State said we are not pursuing and the Commission did.

Ms. O’Grady replied that the determination was made by the County Recorder, and they made no reasonable cause determination, and then the Commission, under the statute that any person who makes an independent expenditure has to file these reports, had to make a decision.

Member Sundt commented that he is not questioning what the Commission did necessarily. His question is driven toward problems for the regulated community with concurrent jurisdiction between the Secretary and the Commission.

Ms. O’Grady commented about the procedure in the case.

Mr. Collins commented that none of those things would have had a different outcome if the rules in question did not exist. The framework passed by the voters exists and has to be dealt with. The fact that you might end up with different outcomes after evaluation of that CEA provision is not a function of the rules, but is a function of the duties that the Supreme Court is called the paramount duty on the Commission. 

Member Sundt commented that statutorily, there is a structural conflict between Clean Elections under Article 1, Secretary of State under Article 2, and the interpretation of the statutes. The Commission is saying that there is coexisting jurisdiction.

Mr. Collins noted some policy arguments that favor coexisting jurisdiction.

Member Sundt interjected that, in terms of economic impact, anybody who has been through litigation, or has engaged counsel to help them with a regulatory matter, would agree that it is not an inexpensive process.

Mr. Collins noted that, to mitigate that precise issue, the Commission created a generous automatic exemption for anyone who believes that they are going to file expenditure reports with the Commission. If the Commission was ignorant of that possibility, it would not have created an express automatic exemption that expressly allows everybody to retain any defense against the Commission. The Commission has done a great deal to mitigate that problem and the outliers outside of that, it’s difficult for him to ascertain an economic impact. No one in the regulated community has said that the rules have raised the costs of political fundraising. That’s the economics we’re talking about, as we’re not talking about building widgets. This record does not articulate what that increased cost is in a way that the Commission can respond to.

Chairwoman Ong commented that a few individuals have asked to comment.

Mr. Brian Bergin, an attorney representing the Legacy Foundation Action Fund, commented that the Secretary has warned that there are risks inherent with the Clean Elections Commission’s rulemaking.  Among those risks, are the risks that we have already heard discussed about today of some conflicting and duplicative enforcement and economic impact. I have a client that faced those very issues, there’s been some discussion of our case earlier today.  My client is the Legacy Foundation Action Fund.  Legacy is a nonprofit corporation. Their primary purpose is to educate the public about public issues, including state and federal tax policies, entrepreneurial issues, education, labor and management issues, citizenship, civil rights and government. Legacy has run many issue advocacy advertisements in different mediums. They are strong advocates and exercise their 1st Amendment rights. In 2014, Legacy ran an advertisement in March and April in 2014 referencing policy positions supported by the US Conference of Mayors and in specific, its President then, Mesa Mayor Scott Smith. Legacy ads were run as a larger campaign, it was also run in Baltimore, MD; Sacramento, CA; where other members of the US Conference of Mayors were presiding.  At the time the ad ran, Mr. Smith was the Mayor of Mesa and the President of the US Conference of Mayors. After the ad had run he resigned as Mayor to run for Governor.  The ad itself talked about policy positions of US Conference of Mayors. It talked about their positions with respect to the second amendment, taxes, spending, budget, and at the end of the ad it said, contact Mayor Smith and tell him the US Conference of Mayors should support policies that are good for Mesa. He did not resign and become a candidate for the office of Governor until after the ad had completed its run. It is also important to note he did not run within the Clean Elections campaign. Two and a half months later, a lawyer representing Mr. Smith’s campaign filed his complaint with the Secretary of State’s Office and the Clean Elections Commission, arguing that Legacy’s ad constituted express advocacy. As we discussed, the Arizona Secretary of State’s Office referred the matter out to Maricopa County Elections because Secretary Bennett was also a candidate. It took Maricopa County Elections less than three weeks to make the determination that there was no reasonable cause to believe a violation had occurred.  Two months after Maricopa County Elections had made that conclusion, the Commission found that there was reason to believe a violation of the CEA had occurred and authorized an investigation to proceed against our client. The basis given by the Commission was a finding that the subject ad was an independent expenditure and Legacy violated Arizona statute by failing to report those expenditures in a race among candidates who were not participating in a Clean Elections campaign mechanism. In September of that same year, Clean Elections issued a compliance order directed to his client and instructed it that it must answer certain questions about its spending in Arizona.  Legacy declined to answer the questions and held fast to the position that the Commission had no authority to ask about Legacy’s spending, its exercise of its first amendment rights, and was without jurisdiction to impose penalties upon Legacy.  Mr. Smith’s own lawyer withdrew the complaint. Notwithstanding the fact that the lawyer withdrew the complaint and Maricopa County Elections had found no probable cause to move forward, the Commission issued an order assessing $95,000 of penalties against Legacy.  Legacy appealed that order and went to a hearing before an Administrative Law Judge who rendered a ruling in March that he agreed with Legacy and he agreed with Maricopa County Elections and concluded that the advertisement was not express advocacy and that the Commission’s assessment of civil penalties did not comply with the statute. The Commission, however, rejected the Administrative Law Judge’s decision and rendered a final Administrative Decision declaring that it did indeed have jurisdiction.  Now we’ve had three groups take a look at this ad and the only one that believes that Legacy is subject to jurisdiction sanctioned by the Commission is the Commission itself.  Two years after the advertisement was run in Arizona, this matter remains pending before the Arizona Court of Appeals, and probably has a long way to go before it’s fully resolved.  I can’t tell you how much money this has cost the taxpayers, but it has caused Legacy to incur over $300,000 in legal fees to defend its first amendment rights.  Legacy’s case is just one example of the dangers that are inherent when you’ve got this duplicative track.  You’ve got inconsistent enforcement in this very case. The Commission’s rulemaking represents a continued effort to manufacture jurisdiction without statutory authority. We encourage the Council to require the Commission to review its offending regulations.  

Mr. Glenn Hamer, President and CEO of the Arizona Chamber of Commerce and Industry, commented that he appreciated the opportunity to deliver public comment on behalf of the Chamber and much of Arizona’s business community on recent rules adopted by the Clean Elections Commission and their impact to their respective business organizations. The Chamber and nearly 30 other business organizations across Arizona remain greatly concerned with the Commission’s recent adoption of rules that greatly expand their jurisdiction, create redundancy in regulation and put an undue burden on business organizations such as theirs. The directive of this Council is to review government agency rules to ensure that they are necessary and to avoid duplication and adverse impact on the public.  The Council assesses whether a rule is clear, concise, understandable, legal, and consistent with legislative intent and within the agency’s statutory authority and whether the benefits of a rule outweigh the cost.  The Chamber believes the recent adoption of rules by the Commission are the complete opposite of what this Council stands for as they are duplicative, unclear, do not comply with legislative intent, and are outside of the Commission’s authoritative prevue.  While the Chamber is opposed to many of the items including the amendments to the Commission’s rules that were ultimately adopted, they are also greatly concerned by the confusing and convoluted process in which the Commission undertook to adopt the amendments to the rule. The Commission disregarded its own rulemaking policies to adopt regulations that compromise the business community’s ability to engage in constitutionally protected free speech, and directly conflict with the Secretary of State as the Chief Elections Officer.  In amending the rules, the Commission did not follow a predictable and transparent notice and comment rulemaking process of the kind followed by similar entities across the federal and state governments, which includes the publication of an official proposed rule, followed by an official comment period. Stakeholders in this process are entitled to know what exactly the Commission is taking up prior to them adopting any new rule. This sets a very bad precedent for the Commission and other agencies and what they are enable to enact without proper and due process.  The rules adopted will require those in the business community that the Chamber represents to spend even more of their time and their budget then they already do on trying to comply with all of the various election and campaign finance regulations by numerous government agencies. The Chamber and its members simply believe that they should not be required to have to hire legal counsel or tax experts just to participate. Under the Commission’s rules, this is exactly what will happen. As an example, the Chamber already pays for an annual professional audit.  For a nonprofit of the Chamber’s size, that audit can run from $5,000 to $25,000.  Hiring of legal counsel averages around $450 an hour, and the amount of staff time spent on this is in the multiple thousands of dollars. This is what the Chamber pays now to make sure they are complying with the IRS, the Secretary of State and if needed, the Attorney General’s Office.  If the Chamber also has to comply with another agency, the cost could easily double.  If agencies are following differing rules, and do not follow standard accounting procedure, that cost could be even greater. This could be devastating for a small nonprofit and obviously can chill its first amendment free speech. Due to the significant impact that the rule will have on the Arizona business community, we ask that the Governor’s Regulatory Review Council take particular notice of the Commission’s adherence to their own rulemaking process during their five year review and not approve the adopted rule. The Chamber remains committed to collectively work on some of these issues with the Commission and the Legislature.  To conclude, a rule such as the one adopted by this Commission does nothing but cause stress and burden on their finite resources, and serve to chill participation and involvement of all nonprofits in exercising their voice in the political process. Thank you for the opportunity to speak today.

Ms. Samantha Pstross, Money and Politics Program Manager at the Arizona Advocacy Network, commented that the Commission is not alone in its efforts. The voters of Arizona and the Arizona Advocacy Network maintain the Commission’s independent rulemaking authority. The Commission was created by voters to be independent. As stated in the CEA and written into the statutes, the Commission was meant to improve the integrity of Arizona state government.  The independent Clean Elections Commission, unlike the partisan offices of Secretary of State and Governor, remains independent on behalf of Arizona voters and maintains its jurisdiction give to it by the people of Arizona.  The Commission was made to be independent so that it could be fair and impartial. The CEA and the statutes even state that the Commissioners themselves shall be persons who are committed to enforcing the CEA in an honest, impartial and independent fashion, and shall seek to uphold public confidence and the integrity of the electoral system.  The Commission was definitely never meant to be a PayPal service. The Commission was not created by a governor or a Secretary of State but by the voters themselves. It’s called the Citizens’ Clean Election Commission, not the Governor’s Clean Elections Commission.  So the purpose of that is for to remain fair, impartial and independent. Any ruling by this Council has no effect or legal basis to impact the independent execution of the CEA, including its rulemaking authority.

Member Sundt asked Ms. Pstross if she is saying that the Commission is not subject to oversight by anyone else.

Ms. Pstross responded that the Commission was created by the voters and it’s the voters who are there to make sure that the Commission acts the way that the voters intended it to be. The legislature can amend the Act with a ¾ majority in both chambers and the Commission is often under attack. It’s clear they can’t do whatever they want to do, they need to follow the statutes and maintain their integrity, which they have done.

Member Sundt asked if the rules that the Commission makes cannot extend beyond what the statute empowers them to do.

Ms. Pstross responded she would agree with that, but it’s clearly open to interpretation. The Advocacy Network is focused on trying to keep dark money out of politics. The Commission was founded to do just that and has done an exemplary job of that.

Member Sundt clarified that he is not taking a position on the wisdom of the Commission or dark money, as that is really not in front of the Council.

Eric Spencer, State Elections Director, commented that he agrees with Mr. Kleminich’s conclusion with respect to the applicability of the VPA. On top of that, a VPA in another state has never been applied to cover regulations. There are ten states that have a VPA, and the Secretary’s office has been unable to locate any court case that has applied a state level VPA to an agency’s regulations. It would be truly unprecedented to accept the Commission’s argument that the VPA somehow extends down to regulations. Secondly, he hopes that the Council will keep an overriding, legal principle in mind. The Commission is only authorized to enact rules under their article and enforce their article. But the five sets of regulations that the Secretary of State has brought to your attention all deal with the Secretary’s article. Each of those regulations expressly incorporate a long standing, in most cases, campaign finance statute that is within the Secretary of State’s jurisdiction. Anytime the Commission enacts a regulation that is based, even in part, on traditional campaign finance statutes that Secretary Reagan oversees, they are overstepping their authority under the CEA. That guiding principle will allow you to decide this from a legal matter on each of the five cases.  But it’s not a legal matter. The Council is charged to look at this from a broader perceptive. 

Mr. Spencer continued by saying that the Council is charged to evaluate the costs and benefits, including the economic costs and benefits. Nowhere in the Commission’s process have they gone through that mental exercise. Costs and benefits do matter. The Commission did not come to this hearing with any evidence to give Council that their regulations have been evaluated under a cost benefit analysis.  They haven’t supplied you with any evidence about the positive economic effects of the CEA.  In fact, in their report, the Commission says “the rules adopted over the last five years create no economic impact for small businesses”. I really find that hard to believe on its face, especially in light of the testimony from Mr. Bergin and Mr. Hamer today.  It is very hard to believe that there is no economic impact. Under the section that requires them to justify that they’ve imposed rules, the Commission has put a boiler plate sentence that says “each rule achieves its underlying regulatory objective with the least burden of cost possible and the probable benefits of each rule outweigh its probable cost.”  So the Commission has regurgitated the statute, but they have not made any attempt to make a good faith justification of all of these rules.  The Council has a couple of tests under A.R.S. 41-1056(E).  One, does a rule impose costs that significantly exceed the probable benefits? It is the Council’s job to look at the cost-benefit analysis. Secondly, does the rule impose the least burden to persons regulated by the rule as necessary to achieve the underline regulatory objective?  Has the Commission used a scalpel instead of a sledge hammer when trying to enact regulations. The answer to both of those does not meet the Council’s criteria. The costs do significantly outweigh the benefits of the rule, and the Commission has not enacted regulations that impose the least burden. Looking at what are the costs of Commission’s regulations you’ve heard testimony today that the first costs that are going to be imposed are the attorney’s fees and accountant’s fees. It’s not just the fees to advise businesses behind the scenes, it is also the litigation fees to represent them in court. Those are pretty high burdens. Then there are the penalties and the accruing interest. On top of that, there is the incalculable cost of all of the First Amendment speech and advertisements that were never run because people hesitated because they looked over their shoulder and didn’t want to take the risk. There is a huge amount of political speech that never made it into the market place of ideas because they were afraid of what the Commission might do.  That’s a cost that the Council should take into effect here. The Secretary already enforces all of these statutes herself.  The Secretary deals with these complaints on a regular basis. The Secretary of State is a constitutional officer and she is charged with implementing and enforcing Article 1. And to the extent that there is a gap in Article 1, it is the legislature’s job to fill that gap. It’s not the Commission’s role to second guess popularly elected and publicly accountable public officials, and decide where it thinks that a regulation should apply. The Secretary of State has spent enumerable hours trying to defend her jurisdiction from increasing encroachment. The Council has heard from the business community and the regulated community on what type of burdens it imposes on them without any mitigation. Candidates face a burden as well, who haven’t opted to the system but somehow have been subjected to oversight. 

Mr. Spencer continued by detailing his disagreement with the Commission’s position that its exemption to businesses is generous. 

Mr. Spencer concluded by saying that the core way you hold agencies accountable is through this process and going through the five year report. The Secretary is asking for something that is fairly limited, as the Commission has 403 regulations, and the Secretary is asking that twelve of them be reviewed, that’s about 2.7%. The overwhelming majority of Commission regulations are perfectly within their statutory mandate, and their Commissioners are doing their very best to fulfill their statutory role.  The Secretary is only asking for these twelve, out of 403, to be reviewed and ultimately vetoed. The Council not only has the authority to do this, but has a duty to do this. 

Member Sundt asked for clarification that the report the Council is working on now is the one that was revised and amended.

Mr. Collins responded affirmatively.

Member Sundt asked if the Commission’s position is that its rulemaking is not subject to oversight by anybody except the Commission itself?

Mr. Collins replied that there is an open question about what GRRC’s role is with respect to this Commission, as the staff attorney pointed out there is the exemption from Article 3, and how that ultimately comes back in Article 5 is a legal question. 

Member Sundt interjected that the CEA provides that the Commission is exempt from the rulemaking process in Article 3, correct?

Mr. Collins replied in the affirmative.

Member Sundt noted that GRRC is not an Article 3 entity, but is an Article 5 entity.

Mr. Collins replied in the affirmative.

Member Sundt commented the Legislature Administrative Rules Oversight Committee is an Article 4 oversight, and it is also not in Article 3. Part of what he would like to understand is why the Council did not see the rules before the five year review report was submitted.

Mr. Collins responded that, to the best of his knowledge, the Commission has only ever submitted the five year review report to GRRC.

Member Sundt asked if the Commission hasn’t filed rules with GRRC before, because it didn’t believe it needed to file the rules.

Mr. Kleminich interjected that, to his understanding, it was decided agreement at the outset of the Commission that based on the reading of the statutes, and the rules would not come before GRRC. The justification for that legally is the specificity of the rulemaking process that is laid out in A.R.S. 16-956, and that it is very different from what the Council does.

Member Sundt commented on the history of GRRC, and how on a fundamental level he is wrestling with the Commission’s role in that.

Mr. Collins replied that to the broader question, and the scope of GRRC’s interaction with the Commission, it is simply something that Mr. Collins is not prepared to speak on, because that is something that was handed down to him through the years.

Chairwoman Ong interjected that the discussion seems to be getting away from the five year review process and now talking about rulemaking generally. 

Mr. Collins commented that Commission does not believe, regardless of GRRC’s role, that the amendment to A.R.S. 41-1056 that created this sort of five year report veto process applies to the Commission. 

Member Sundt interjected that he looked up the 2012 session law and he read it and saw the detail that was added, and asked if they were in agreement that 41-1056 said that GRRC can hand the report back.

Mr. Collins responded that the legislature changed the character of the five year review significantly and that is the amendment that the Commission is concerned about, just to be clear.

Member Sundt commented that in the Horne case, Mr. Horne argued that any violation of 16-941(B) would constitute the violation of Article 1. It sounds to me as if Mr. Horne was arguing that the Commission is going beyond their authority under Article 2, because they’re trying to enforce things under Article 1. The court actually said no, they’re just dealing with Article 2 and not dealing with Article 1, and they are not trying to enforce provisions of Article 1. When it comes to enforcement, how does the Commission read its enforcement section and penalty section?  Because I read, he understand, in simplest terms, does he understand that you’re saying 16-942 (B) gives you an enforcement authority over matters in Article 1.

Mr. Collins responded that the plain language in 16-942 (B) provides that there will penalties enforced under Article 2 for violation of any reporting requirement in Chapter 6.

Member Sundt replied that, as he understands it, the enforcement is under 16-924 to enforce the terms of this Article.

Mr. Collins interjected that 16-924 is a statute that allows the Secretary of State to find reasonable cause for violations, except violations of the CEA.

Member Sundt commented about 16-957, the enforcement of procedures. Under 16-942, there is a general reference to “chapter”, but reading the statute as a whole, it appears as if the statute is stating a penalty, and is not granting the Commission enforcement authority.  

Mr. Collins responded that that interpretation leads to a conclusion that the penalty is not enforceable at all.

Member Sundt asked if the Commission is saying that it can enforce penalties under Article 1.

Mr. Collins replied no. 16-957 demonstrates on its face that the act applies to all kinds of people, not just participating candidates, as it applies to any person who violates the act. When the article refers to the Chapter, the Commission is still enforcing the article. The word “person” does not merely mean participating candidates. When the penalties that apply on a chapter-wide basis within the article are enforceable via 16-957, it is hard to see how the Commission does not have authority to enforce the penalty that is there. It’s not an Article 1 penalty, and it is very much an Article 2 penalty. By the nature of the language, the CEA applies to “persons” and can be enforced against all persons who might violate it.  There’s a penalty that applies to reports in the chapter, indisputably an Article 2 penalty, as that is where it lays. And it’s expressing “in addition to” and is, therefore, expressly not in conflict, as a legal matter, with anything. The Commission never has said or will say that Commission action prevents interference in any way what the Secretary of State wants to do.  There may be outcomes where there is a difference of opinion as the Maricopa County situation. That can happen, but that is all contained within the CEA. If you read 16-924, it says that Article 2 is for the Commission to enforce, not the Secretary of State.

Member Sundt said that what he had been understanding is that this penalty stated here is for violations in this chapter, and with that, the Commission can has authority to enforce a violation wherever it appears in Article 1. 

Mr. Collins responded that 16-957 expressly gives authority to enforce over any person who violates the CEA, excluding those penalties in 16-942(B), which includes reports across the chapter. The Commission has the authority to make rules to enforce the article. The Article includes 16-957 and 16-942(B), and therein lies the authority for the rules.

Member Lofton asked who specifically oversees the Commission’s rulemaking, which is being enforced on the consenting public, if the Commission’s rules are not under the oversight of GRRC under 41-1056(E).

Mr. Collins responded that the Commission’s rules and the CEA itself are expressly subject to oversight by the Legislature provided that they can muster a ¾ vote and further the purposes of the CEA. The Commission is subject to referendum at any time. The CEA can be referred back to the voters. The Commissioners can be removed by the vote of the Senate on the recommendation of the Governor. The courts are there and available to adjudicate these issues in a context that could ultimately could flush out some of the statutory issues. Those are three examples where the Commission’s rules and statutes are subject to direct oversight by elected officials and the judiciary.

Member Lofton commented on the difficulty of gaining a ¾ vote from the Legislature, and indicates that he believes there ought to be the least burdensome oversight and cooperation as it was intended by Governor Babbitt and the legislature.

Mr. Collins commented that the laws have imposed duties on the Commission.  Those duties are not subject to the same legislative changes with simple majority that duties that are imposed on other agencies are.  The Commissioners can tell you, they were able to get compromised legislation passed with ¾ vote in the past, so it has happened.  However, for what it’s worth, the Commission’s rules don’t apply to small businesses.  There has to be an entity that is out spending money on political campaigns. The Commission is not talking about the cost of doing business in the sense of producing goods and services, but is are talking about political advocacy. As to the Commission’s rulemaking process itself, there were open public meetings, 120 days of public comments, and received hundreds of comments. Many of the rules that are detailed in Mr. Spencer’s letter never received a single comment. The Commission does their best to generate interest in their discussions. In terms of the minimal burden, there is nothing in the Commission’s rules that changes what a person has to do under the statutes on the books. The marginal cost of the rules is actually zero.  The small business impact is, by definition, zero, because small businesses are not people who spend 50% of their money on politics. The rulemaking process itself is open to all comers and the Commission has been responsive to all of the reasonable concerns that have been expressed.  Mr. Collins concluded by noting that the issues at hand are complicated, and that changing the rules now, in the middle of an election cycle, could lead to increased confusion.

2. 	ARIZONA SCHOOL FACILITIES BOARD (F-15-0905)
Title 7, Chapter 6, Article 1, Definitions; Article 2, Minimum School Facility Guidelines; Article 3, Square Footage Calculations; Article 5, New School and Land Funding; Article 6, Contingency Funds; Article 7, Minimum School Facility Guidelines for the Arizona State Schools for the Deaf and Blind

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked if the reason the rulemaking wasn’t completed in 2010 was the same reason the rulemaking was not completed in 2005.

Mr. Kleminich responded in the affirmative.

Member Burns asked how confident the Board is in meeting their goal of June 30.

Ms. Amber Peterson, representing the Board, commented she didn’t know why the Board did not reach completion the last two times. The Board is committed now to reaching their goal of June 30, 2016.

3. 	ARIZONA DEPARTMENT OF ECONOMIC SECURITY (F-16-0105)
Title 6, Chapter 18, Article 1, Definitions; Article 7, Life-Safety Inspection

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.






4. 	ARIZONA DEPARTMENT OF PUBLIC SAFETY (F-16-0109)
Title 13, Chapter 6, Article 1, General Provisions; Article 2, Agency Licenses; Article 3, Registration Certificates; Article 4, Appeals; Complaints, Records; Article 5, Uniforms and Vehicles; Article 6, Training; Article 7, Firearms-Safety Training Instructors

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.


E. CONSIDERATION AND DISCUSSION OF RULES:

1. 	ARIZONA RADIATION REGULATORY AGENCY (R-16-0201)
Title 12, Chapter 1, Article 1, General Provisions; Article 3, Radioactive Material Licensing; Article 4, Standards for Protection against Ionizing Radiation; Article 5, Sealed Source Industrial Radiography; Article 7, Medical Uses of Radioactive Material; Article 13, License and Registration Fees; Article 15, Transportation; Article 19 (Proposed), Physical Protection of Category 1 and Category 2 Quantities of Radioactive Material

Amend:		R12-1-102; R12-1-303; R12-1-306; R12-1-308; R12-1-311;
R12-1-313; R12-1-320; R12-1-323; R12-1-418; R12-1-452;
		R12-1-503; R12-1-703; R12-1-1302; R12-1-1512

New Section:	R12-1-1901; R12-1-1903; R12-1-1905; R12-1-1907; R12-1-1909;
R12-1-1911; R12-1-1915; R12-1-1917; R12-1-1919; R12-1-1921;
R12-1-1923; R12-1-1925; R12-1-1927; R12-1-1929; R12-1-1931;
R12-1-1933; R12-1-1941; R12-1-1943; R12-1-1945; R12-1-1947; 
R12-1-1949; R12-1-1951; R12-1-1953; R12-1-1955; R12-1-1957; 
R12-1-1971; R12-1-1973; R12-1-1975; R12-1-1977; R12-1-1979; 
R12-1-1981; R12-1-19101; R12-1-19103; R12-1-19105; R12-1-19107; 
R12-1-19109; Appendix A

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Burns asked about the letter from NRC to the Agency, which asked for a copy of the published regulations after the proposed regulations are adopted and published.

Mr. Kleminich responded that if the Council votes to approve the rules, they would go to the Secretary of State and would be published roughly three weeks after the Council meeting.

2. 	ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (R-16-0202)
Title 18, Chapter 4, Article 1, Primary Drinking Water Regulations; Article 2, State Drinking Water Regulations

Amend:		R18-4-102; R18-4-103; R18-4-105; R18-4-121; R18-4-210					
	New Section: 	R18-4-126

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

Member Isaak asked if the agency was in disagreement with a table in the staff economist’s memo.

Ms. Wendy LeStarge, Rules Analyst for the Department, responded that the agency neither agrees nor disagrees, but just cannot verify the data.

Member Burns asked if the costs will affect private water companies, county water, etc.

Ms. LeStarge responded that the Department did the analysis for the costs as a public water system, and the costs are the same whether it’s privately owned or publicly owned. How the water system might distribute the costs would vary, if it is publicly owned or privately owned, but the costs would be the same.

Member Burns interjected that what will happen is the cost to consumers will increase.

Ms. LeStarge responded that the Department relied on the EPA economic analysis for that. There are some aspects of this rule that are reducing the amount of monitoring that is required, so it is hard to definitely say that it was going to increase costs.

Member Burns commented that in the beginning of her reading it shows that there would be less oversight, but reading further there is more oversight in other areas.

Ms. LeStarge responded it would depend if the water system is having hits of E.coli. If the system is having positive results, then they have to take subsequent measures. In that case there are additional costs. If they are not having positive results, then they do not incur those costs.

Member Burns responded that with less oversight, is the EPA reducing their requirements?

Ms. LeStarge stated that EPA reduced the monitoring requirements. EPA previously had two levels of violations, non-acute and acute. The EPA rule change eliminated the non-acute the minor violation and it kept the more serious one which was e-coli in the water system.  The benefit to public water systems is that if they have a non-acute violation, EPA’s intent is not to have these minor violations, but to have the water system look to see if there is a problem are they getting biological contamination in their system somehow.

Mr. Daniel Czecholinski, from the Department, added that from 2009 through 2013, under the revised total coliform rule, 225 out of the 241 violations would not have been violations under the revised rule. The systems would be required to have a level one assessment, but there would be no public notice and the additional sampling that they would have would be less that what is currently in the coliform rule.  So there are savings, but there are potential additional costs if the system has a positive test for E.coli. 

3. 	ARIZONA PEACE OFFICER STANDARDS AND TRAINING BOARD (R-16-0203)
Title 13, Chapter 4, Article 1, General Provisions; Article 2, Correctional Officers

Amend:		R13-4-101; R13-4-102; R13-4-103; R13-4-104; R13-4-105; 
		R13-4-106; R13-4-107; R13-4-108; R13-4-109; R13-4-109.01;
		R13-4-110; R13-4-111; R13-4-112; R13-4-114; R13-4-116
		R13-4-117; R13-4-118; R13-4-201; R13-4-202; R13-4-203
R13-4-204; R13-4-205; R13-4-206; R13-4-208

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.


4. 	ARIZONA STATE BOARD OF DENTAL EXAMINERS (R-16-0204)
Title 4, Chapter 11, Article 2, Licensure by Credential; Article 3, Examinations, Licensing Qualifications, Application and Renewal, Time-Frames

Amend:		R4-11-201; R4-11-202; R4-11-203; R4-11-204; R4-11-301; 
			R4-11-303; R4-11-304; R4-11-305

	Repeal:		R4-11-302

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

5. 	ARIZONA DEPARTMENT OF AGRICULTURE (F-16-0205)
Title 3, Chapter 3, Article 2, Permits, Licenses, and Certification

	Amend:		R3-3-208

Mr. Kleminich gave a report on the legal and economic analysis for this agenda item.

Chairwoman Ong asked the Department if any member of the regulated community has complained or raised any comments with regard to charging of the fees since September.

Aaron Thompson, Assistant Attorney General assigned to the Department, indicated that no comments had been received.

Chairwoman Ong asked if, once this rule goes into place, these fees will be charged going forward.  

Mr. Thompson responded that that was correct. These fees have been paid by the members of the regulated community for some time. So this is not a new fee in the sense that, prior to the exempt rulemaking in 2013, they were paying a substantially similar fee of the same amount. The practical change to the regulated individuals is that they now pay the fee to the Department of Agriculture instead of the Office of Pest Management. 


F. ADJOURNMENT

Chairwoman Ong adjourned the meeting at 12:19 p.m.

 
Respectfully submitted,
/S/dh
GRRC Executive Staff Assistant
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